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SWAYNE V. BOYLSTON InS. Co. 
(Cfireuit Court, S. D. New Tork. March 22, 1888.) 

Rudoyai, op Caubbs—Citizbnship— Actions aoainst Non-Residents. 

XJnder act U. 8. March 3, 1887, § 1, pr^viding that United States circuit courts 
shall hâve original cognizance of civil suits between citizens of différent states, 
and no civil suit shail be brought against any person in any other district 
than that vehereof he is an inhabitant; and Bection 3, authorizing the removal 
from State courts to United States circuit courts of any civil suits of which 
the circuit courts are given jurisdiction by the precedinç section, — a citizen of 
one State, sued in a state court of another state by a citizen of the latter, has 
the right of removal to the United States circuit court. 

On Motion to Remand to State Court. 

J. A. Shovdy, for plaintiff, cited: 

Tuba Co. V. Mining Co., 32 Ped. Rep. 183; Télegraph Co. v. Brovm, Id. 
387; Paies v. Railwap Co., Id. 673; ffavin v. Vattce, 33 Fed. Rep. 84; Rato- 
ley V, Bailroad Co., Id. 305; Nelson v. Hennessey, Id. 113. 

L. W. Clark, for défendant, cited: 

Railroad Co. v. RailroadCo., 33 Fed. Rep. 385; Dwyer v. Peshall, 32 Fed. 
Bep. 497; FisTi v. Henarie, Id. 417; Judah v. Wire Co., Id. 561; Bourke v. 
Amison, Id. 710; Anderson v. Appleton, Id. 855; Weller v. Tobacco Co., Id. 
860; Mining Co, y. Markell, 33 Fed. Eep. 386; Reinstadler v. Reeves, Id. 
308; Covert v. Waldron, Id. 311; Loomis v. Coal Co., Id. 353; Newgass v. 
New Orléans, Id. 196; Shoi-t v. Railway, Id. 114; Nelson v. Hennessey, Id. 
113; Harold v. Mining Co., Id. 529. 

Lacombe, J. The plaintiif is a résident and citizen of New Yorkj the 
défendant a résident and citizen of Massachusetts. The action was be- 
gun in the suprême court of this state, and removed into this court by 
the défendant. Plaintifif now moves to remand it, upon the ground 
that, as the défendant is a non-resident, this court would hâve no juris- 
v.SÔF.no.l — 1 
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diction of an action brought hère in the first instance, and therefore could 
not take such jurisdiction by a removal. He relies upon the décision in 
Yuba Co. V. Mining Co. , 32 Fed. Rep. 183. That case was before this court 
in the Southern district, in BffurMv.A'mison, Id. 710, and not foUowed. 
The motion in the latter case was for an order setting aside the service 
of process, and the opinion discusses the act of 1887 so far only as was 
necessary to a décision of thât motion. Subseqtiently, upon the settle- 
ment of the order, the défendant asked for a disûiissal, contending that 
the court had no jurisdiction. This was denied (orally) on the expressed 
ground that jurisdiction would be entertained if the défendant were served 
in the Squthern district of Nety York, where the plaiotiflf resided. The 
whx)le subject has been elaborately considered in the décisions already 
rendered in this and other circuits, which bave been cited by the de- 
fendant on this argument. It seems unnecessary to add anything to 
what bas been already written, both' because the subject bas been fully 
discussed, and because it now appears that the act which the fédéral 
courts hâve been interpreting for the past 12 months is not the act which 
passed both bouses of congress, and received the president's signature. 
The act printed on the statute-book conforma to the enroUment, but the 
enrolled act, when compared with the original papers on file in the seo- 
retary's office, contains 25 mistakea in spelling, in punctuation, in chang- 
ing and ofnitting words, and in the structure of the bill, — that is, by 
changing paragraphs. Cong. Reo. March 14, 1888, pp. 2102, 2103. 



Brooklyn Watch-Case Co. v. Leach.^ 

(Circuit Court, E. D. Neu> Tork. April 16, 1888.) 

Pèdbbai, OotrRTSr-JuBisDiOTioN— Patents fok Inventions— Injukction. 

On appliëation for an înjunctiôn to prevent défendant from assigning a pat- 
ent for a certain improvement in macbinery, held, tbat if complainant's case 
were founded solely upon some contract or arrangement with défendant, it 
did not arise under tlie patent laws, and this court would hâve no jurisdiction. 
On the bther hand, if his claim were based on Rev. St U. S. § 4899, providing 
tbat the purchaser or licensee of a patentable device before the inventor ap- 

glies for a patent, shall not be liàble for infringement, then the court, whila 
aving jurisdiction, would refuse the application, because of no right being , 
shown to the relief asked for, • 

In Equity. On application for preliminary injunction. 

The bill of complaint alleged that défendant, an employé of complain- 
ants, had inventèd certain improvèments in complainant's macbinery, in 
adopting which complainant had been put to great expense; that defend- 
aiit now intèûded to takeout patents' on such inventions, and enjoin com- 
plainant's use ofthem, and exact royalties, which, under his contract of : 
employinent with complainant, défendant was not entitled to exact; that 

'Reported by Edward G. Benedict, Esq,., of the New York bar. 
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défendant was now about ,to assign acextaipi patenito sonfté persori uii- 
knownjl and theréupon th^ bilï asked for a release and discharge of com- 
plainant from the charge of all^ed infringement, and an injunction to 
prevent défendant from disposîng of his improveménts, and frpm e^forc- 
ing against complainant àny or ail of his letters patent now or hereafter 
to be taken out. This was a préliminary application for an injunction 
to preVent a transfer of a certain specified patent. 

Q. G*. Frelinghuysen, for coinplainant. 

M)ms <fc PmrsaK, for défendant. 

Lacômbb, J. I find no papers submitted except the hill of complaint 
and briefs. From them it is not clear upon what application the ques- 
tions now raised are before the court. The only point argued in the briefs 
is as to the jurisdiction of this court. Thatipay more properly bè de- 
termined upon a demurrer tban by motion to dismiss, because the ques- 
tion as to whether there is equity in the bill may then be disposed of ; a 
question which does not come up on a naked application to dismiss for 
lack of jurisdiction. If the complainant's case is founded solely upon 
some con tract or arrangement with the défendant, then it does not arise 
under the patent laws, and this court bas no jurisdiction. If, however, 
bis sole claim is based upon the provisions of section 4899 of the Revised 
Statutes, then this cr>nrt may bave jurisdiction to entertain it, but may 
refuse the relief asked for, because complainant does not show any right, 
either to require défendant to exécute a release, or to enjoin him from 
disposing of any patent he may receive without firçt notifying the pur- 
chasers of complainant's rights. The section above cited from the Re- 
vised Statutes aflfords the complainant absolute protection, and equity 
will not interpose to secure him additional securities, in the absence oî 
any avennents showing that he is harassed by threats of litigation or 
other interférence with his rights. 



B^SKUAN V. HuDSON BivEB West Shorb By. Co. a ci. 

(Cireuit Court, B. S. Neu) Terk. April 27, 1888.) 

Courts— FEDERAL Districts— Southern District of New York- West 
Point Resertation. 

The TJnited States réservation at West Point, in the state of New York, is 
within the "Southern district of New York, "and the circuit court of that 
district has jurisdiction of a hill to foreclose a mortgage executed by arail- 
road Company upon its right of way through that réservation granted it hy 
congress, and its improveménts thereon. 

SaMB— CONFLICT OF STATB AND FbDEKAI. JURISDICTION. 

The pendency in the state courts of a suit by the trustées of a railroad 
mortgage to foreclose i« pot a bar to a similar suit in the fédéral court by a 
bdndholâer secured thereby. 
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8. EQtfiTT— Lâches— DEMimnEB. 

Where the delay on the pfirt of a bondholder under a raîlroad mortgage îa 
bringùng suit to foredose is for a period Itss than that flxed by the Etatute of 
limitations, the fact of such delay is a mixed question of law and fact, and 
cannot be passed npon on demurrer to the bill. 

4. Railboad Companibs — Bokds and Moktgages — Forbclosurb — Suit bt 
bondholdbb. 

A railroad mortgage provided that,: in case of def ault in interest for four 
months, the principal should become dae, and that the trustées should, "upon 
■written request of the holders of a majority in amountof * * * outstand- 
ing bonds, * * * proceed to foreclose the mortgage "withln a reasonable 
trme. Acting upon such request, the trustées flled a bill to foreclose in the 
State courts, which was dismissed in spécial te—n for want of jurisdiction of 
the subject-matter. The trustées took an appeal, but, before it was deter- 
mined, a bondholder urged the trustées to renew the litigation in the fédéral 
courts, and, upon their refusai to do so, brought the suit there himself, and 
in his own naine. Held, on demurrer to the bill, that, lo the extent of accrued 
and unpaid interest, the suit was properly brought. 

6. Same— Parties. 

A bill to foreclose a railroad mortgage executed by two companies, the H. 
and the W.', set out the respective incorporations; a grant of way to the H.; 
the practioal consolidation of the two companies; and the expenditure of a 
large sum of money by the consolidation upon the construction of a road 
over such right of way", and the exécution of the mortgage thereon. It then 
traced the franchise through many conveyances, until it ultimately passed 
into the hands of the S. road, and was leased by it to the C. road. Meld, on 
demurrer to bill, that the S. and the C. companies were properly made parties, 
being respectively owner of the equity and lessee in possession of the mort- 
gaged premises. 

6. Same— Cobporate Existence ' of Mortgagob— Estoppel to Question. 

Two railroad companies, the C. and tho S., parties to a bill to foreclose a 
mortgage on the road in their hands, demurred to the bill on the ground that 
the H. Company, which, with the W. company, had executed the mortgage, 
had never been duly incorporated. The original franchise had been granted 
the H. company, and the S. company had succeeded to the franchise through 
varions mesne conveyances, and had leased it tothe C. company for 975years. 
It did not appear that the validity of the incorporation of the H. company 
had ever been questioned in direct proceedings by the state, or by those in- 
terested in the incorporation. It.was also averred that the H. company had 
acted continuously as a corporatibn, had acquired the mortgaged premises as 
such, and as such had executed the mortgage, reoeived the prôceeds of the 
bonds in suit, and put them into the construction and opération of the road. 
Meid, that the demurrants were estopped to question the incorporation, which 
was their only source of title. 

7. Same— Estoppel to Deny Vaiidity of Mortgage. 

A joint railroad mortgage, executed by the H. company and the W. com- 
pany, covered"all and slngular the railways of each, constructed or hereafter 
to be constructed, and also ail and singular the franchises now owned by each 
or either f or the purpose of building and operàting their respective lines of 
railway, " etc. The bonds secured by the mortgage were those of the W. com- 
pany, issued for the purpose of enabling it to acquire a lease of the road and 
entire propérty, including a valuable franchise, of the H. company, and to 
build, furnish, and operate its own road. The H. company then leased its 
franchise for the full corporate term to the W. company, and transferred to 
it its entire capital stock. The said railroad propérty and franchises passed 
through varions mesne assignments into the hands of the S. company, who 
leased them to the C. company Edd, on demurrer to bill to foreclose the 
mortgage, that the S. and C. companies were estopped to discute its validity. 

In Equity. Bill for foreclosure of a railroad mortgage, receiver, and 
account. On demurrer to bill. 

This suit is brought by the complainant, a citizen of New Jersey, the 
holder of 15 bonds of $1,000 each, made and dated June 1, 1868, by 
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the défendant the ^ 'est Shore Hudson River Railroad Company, payable 
20 years from theii date, with interest payable semi-annuaîly on Decem- 
ber Ist and June Ist. Thèse bonds, with others of the sarae issue, are, 
it is averred, secured by a deed of trust or mortgage of even date made 
by said obliger company and the Hudson River West Shore Railroad 
Company to the défendants Murdock and Duncan, as trustées, on cer- 
tain premises and franchises particularly described therein. The de- 
fendants are ail citizens of the state of New York, and complainant's suit 
is brought to enforce bis rights and equities as the holder of such bonds, 
and as a cestui que trust under said trust deed or mortgage. The entire 
authorized issue of bonds of which the complainant's form a part, was 
2,000 bonds, aggregating $2,000,000, of which $841,000 were actually 
issued. Ail hâve been extinguished except 144 bonds. 

On September 16, 1867, the Hudson River West Shore Railroad Com- 
pany was organized for the purpose of constructing, maintaining, and 
operating a railroad, commencing at Pierrhont, Rockland county, and 
terminating at Newburgh, Orange county, in the state of New York. It 
duly located and adopted its route between thèse two points, — a route 
which passed across property belonging to the United States at West 
Point on the Hudson river. By an act of congress, approved Deceraber 
14, 1867, (15 St. U. S. 33,) the consent of the United States was given 
to the said défendant the Hudson River West Shore Railroad Company, 
to locate, construct, and operate its railroad on the shore line aoross the 
property belonging to the United States government at West Point, in 
the state of New York, upon such location, and under such régulations 
as should be approved by the secretary of war. Thereafter said secre- 
tary of war duly approved a location for the line across the government 
réservation, and prescribed and approved certain régulations governing 
and under which said railroad should be constructed and opéra ted. On 
October 26, 1867, the défendant the West Shore Hudson River Railroad 
Company was organized "for the purpose of operating a railroad from a 
point in the boundary line between the states of New Jersey and New 
York on or near the west bank of the Hudson river, extending north- 
wardly to the aforesaid village of Piermont, in Rockland county, N. Y., 
and intersecting with the Erie Railroad and the southern terminus of the 
above-mentioned Hudson River West Shore Railroad; also commencing 
at the northern terminus of the aforesaid Hudson River West Shore 
Railroad, as the same had been, was, or might thereafter be located, at 
or near the city of Newburgh, Orange county, N. Y., and extending 
northerly along the west bank of the said Hudson river, through the 
counties of Orange, Ulster, Columbia, and Greene, and terminating at 
Athens, in said county of Greene, state of New York, together with ail 
and singular the powers, rights, and franchises of a railroad corporation 
incident thereto." Thereafter the West Shore Hudson River Railroad 
Company located and adopted its said route. 

Prior to the making of the bonds and mortgage, — though at what pré- 
cise date the bill of complaint does not disclose, — ^an agreement was 
raade between thèse two corporations, by which it was agreed that the 
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• l'ïïïKÎson River West Shorè Railrbad Company should build atid construet 
its road as fast as possible, and that, as soon as the said road should be 
built and coustructed, it would lease its railroad and ail the lands whereon 
it waa built, and the rights, easements, franchises, and privilèges con- 

; neoted therewith, for the fuU and then unexpired term of its charter, to 
the said West Shore Hudson River Railroad Company aforesaid, on 
certain terms and conditions therein expressed, (but apparently not dis- 
closed in the bill;) and by whichsaid agreement it was also in substance 
provided that the said last-uamed company should be entitled to receive 
aaid lease as soon as it should hâve paid the moneys which may hâve been 

; expended by the former company in the purchase of its rights of way, 
location, construction, etc., or should hâve assumed or become responsi- 
ble for, or obligated to pay, the same, and that ail sums which should be 
furnished by the said West Shore Hudson River Railroad Company to, or 
paid, laid out, and expended, for the benefit of, the Hudson River West 
Shore Railroad Company, and ail bonds made by the West Shore Hud- 
son River Railroad Company, and delivered to the Hudson River West 
Shore Railroad Company, or applîed or appropriated to its use and ben- 
efit, should be credited on account of said moneys. The bonds in ques- 
tion were issued by the West Shore Hudson River Railroad Company 
for the purpose of enabling it to carry out this agreement, to acquire said 
lease, and to complète and operate its road. The mortgage, which is 
made by both thèse companies, refers to the agreement as to the issue of 
bonds, and mortgages the railways of the parties of the first part thereto, 
constructed or thereafter to be constructed, within certain specified limits, 
and also ail other property then owned or thereafter to be acquired, and 
appertaining or belonging to or connected with the lines of railway so 
mortgaged, or the running or operating the same. Ten days after the 
making of the mortgage, and in pursuance of the agreement above re- 
ferred to, the entire capital stock of the Hudson River West Shore Rail- 
road Company was transferred to the West Shore Hudson River Railroad 
Company, and ail the estate, property, rights, privilèges, locations, and 
franchises of the former company were transferred and leased to, and 
therealter were held and possessed by, the said West Shore Hudson River 
Railroad Company. After proper action had by the secretary of war, 
the Hudson River West Shore Railroad Company commenced the build- 
ing of its road, and the excavation of a tunnel in the line thereof, through 
and across said property of the United States at West Point; and the 
said railroad bas since been constructed and operated through and across 
said property, in compliance with the régulations of the secretary of war. 
On July 13, 1870, the New York, West Shore & Chicago Railroad 
Company was organized for the purpose of constructing and operating a 

, railroad along the west shore 'of the Hudson river, and in locating its 
route it adopted the lines of the West Shore Hudson River Railroad Com- 
pany, and of the Hudson River West Shore Railroad Company, respect- 
ively, through the counties of Orange and Rockland. On April 10, 1871, 
siaid New York, West Shore & Chicago Railroad Company mortgaged ita 
propertyi inçluding such as it might in any manner thereafter acquire 
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iii any lands, rights of vray, easements, property, or franèhises 6f tHe àfofe- 
said Hudson River West Shore Railroad Company, and the aforesàid 
West Shore Hudson River Railroad Company. On July 21, 1871, the 
West Shore Hudson River Railroad Company transferred and sét over 
to the New York, West Shore & Chicago Railroad Company ail its 'prop'- 
erty, franchises, etc. , including those of the Hudson River West Shore 
Railroad Company, and ail its interest and property theréin, and the 
capital stock of the West Shore Hudson River Railroad Company, and 
also the capital stock of the Hudson River West Shore Railroad Com- 
pany. The mortgage of thé New York, West Shore & Chicago Railroad 
Company was foreclosed May 4, 1878, and a deed on foreclosure given 
to a purchasing committee Pebruary 7, 1879. 

On February 18, 1880, the New York, West Shore & Buffalo Railway 
Company was organized for the purpose of constructing and operating a 
railroad on the west shore of the Hudson river, and by its filed maps 
adopted in whole or in part the line of route of the above^mentioned 
West Shore Hudson River Railroad Company and of the Hudson River 
West Shore Railroad Company. 

On Aprîl 3, 1880, the North River Railway Company, was also organ- 
ized for the purpose of constructing and operating a railroad on the west 
bank ôf the Hudson river, and it also adopted in whole or in part the 
lines and locations of the said two original roads. 

The purchasing committee referred to above transferred its purchase, 
August 5, 1880, to Conrad N. Jordan, who, on August 27, ISSO.trans- 
ferred the same to the New York, West Shore & Buffalo Railway Com- 
pany. On the same day the said New York, West Shore & Bufelo Rail- 
way Company transferred ail its railroad, rights of way, property, fran- 
chises, etc., in the counties of Rockland and Orange (including the prom- 
ises in question) to the North River Railway Company. 

On May 6, 1881, the North River Railroad Company was organized, 
being formed by a consolidation of the North River Railway Company 
with another corporation. On May 12, 1881, the New York, West 
Shore & Buffalo Railway Company further ratified and confirmed the 
transferof August 27, 1880. On or about June 14, 1^81, the North 
River Railroad Company was duly consolidated with the New York, 
West Shore & Buffalo Railway Company, under the name of the New 
York, West Shore & Buffalo Railway Company. The last-naméd corn- 
pany, on August 5, 1881, executed a mortgage covering ail its property. 
In 1885 this mortgage was foreclosed, and on December 5, 1885, deed 
on foreclosure was given to J. Pierrepont Morgan and two others. 

On December 5, 1885, the West Shore Railroad Company was organ- 
ized, its route coinciding with the original line on the premises in ques- 
tion; and the same day Morgan and his two associâtes transferred to thé 
last-nameid company ail the property, rights, and easements late of the 
New York, West Shore & Buffalo Railway Company, On the same 
day, December 5, 1885, the West Shore Railroad Company lôased the 
property in question to the New York Central & Hudson River Railroad 
Company for the period of 975 years. 
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Such further facts as it mày be necessary to refer to will be found set 
forth in the opinion. 

Ashbd Green and Howard Man^ld, for tbe demurrer. 

Frank F. Van Derveer, (Adrian H. Joline and William AUen Butler, of 
counsel,) contra. 

Lacombe, J. 1 . The first ground of demurrer suggested is that this 
court bas no jurisdiction of the subject-matter of tbe suit; tbat it is a 
suit in rem, to establish tbe lien of a mortgage, and foreclose tbe same; 
and tbat the mortgaged premièes are wboUy in territory not within the 
Southern district of New York. By certain açts of the législature of New 
York, the jurisdiction of tbat state in and over the land helonging to the 
United States at West Point wasceded to the fédéral government. Owner- 
ship of and jurisdiction over such territory are both in the United States, 
and therefore, as démarrants contend, "those lands are wholly excluded 
from the territory of the state." By section 541 of the Revised Statu tes 
of tbe United States, tbe state of New York is divided into three districts, 
tbe Northern and Eastern of which are described as including certain 
counties of said state, with the waters thereof, while the Southern dis- 
trict is defined as including "the residue of said state, with tbe waters 
thereof." Hence it is eontended that the government réservation, being 
no longer a part of tbe state for any purpose, is not included within such 
residue, and therefore is not within the Southern district of New York. 
The authorities cited in support of this proposition fall within one or 
other of two groups. To the first belong such décisions as tbat of tbe 
New York suprême court in Murdock v, RaUway Co. , Orange spécial term, 
December, 1885, which was a suit brought by tbe trustées, who are de- 
fendants hère, to foreclose this very mortgage. Tbey hold that when 
the state bas by express statute turned over to the fédéral government a 
portion of its territory, indicatingin plain languageits intention no longer 
to claim or exercise jurisdiction therein, tbe inhabitants of the ceded tract 
thereafter neither bave political nor civil rights, nor are liable to the bur- 
dens of citzenship under the laws of the state. Inasmuch as tbe fédéral 
constitution, art. 1, § 8, subd. 16, autborizes congress to exercise ex- 
clusive jurisdiction over such places, state statutes abandoning state ju- 
risdiction therein are held to bave accomplisbed their évident intent. State 
jurisdiction is thereafter at an end. To this group belong DibUe v. Clapp, 
ai How. Pr. 420; Cbm. v. Glary, & Mass. 72, 1 Metc. 580; Mtchell v. 
TU)bett3, 17 Pick. 298. To the other group belong those cases in which 
it is held that when congress in organizing territorial governments, or es- 
tablishing the limits of jurisdiction for some particular tribunal, bas ex- 
pressly excepted certain lands out of such jurisdiction or government, 
tbey constitute no part of such territory or district, althougb tbey are in- 
cluded within its geographical boundaries. Hère again tbe fédéral statute 
is interpreted according to its plain intent. To this group of cases be- 
long U. S. V. Dawson, 15 How. 467; Langford v. Monteith, 102 U. S. 145; 
Harkness v. Hyde, 98 U. S. 476. Tbe question raised by the demurrer 
ia this case, however, is controlled by none of the décisions above cited. 
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By section 2 of the act of September 24, 1789, "to establish the judiciai 
courts of the United States," (chapter 20, 1 St. at Large, 73,) the United 
States were divided "into thirteen districts, to be limited and called as 
foUows: * * * One to consist of the state of New York, and to be 
called ' New York District,' etc." By this act the lands in question were 
undoubtedly included in the district named. What, if anything, bas 
taken them out of it? The earliest state statute cited in the briefs of 
counsel ceding jurisdiction to lands at West Point is chapter 64 of 1826. 
Later acts are found as chapter 369 of 1876, and chapter 410 of 1876. 
It may be that there are earlier statutes bearing on the subject, but it is 
altogether improbable that any of them antedated the establishment of 
the military academy in 1802. Thèse state statutes, however, are of course 
powerless to effect an amendment of a fédéral statute, under which con- 
gress bas regulated the exercise of fédéral jurisdiction by fédéral courts. 
Such an amendment must be found, if atall, in the fédéral statutes them- 
selves. In 1814 (chapter 49, 3 St. at Large, 120) the state of New 
York was, "for the more oonvenient transaction of business in the courts 
ôf the United States," divided into two districts, "in manner follow- 
ing, to-wit: The counties of Rensselaer, Albany, Schenectady , Schoharié, 
and Delaware, together with ail that part of the said state lying south of 
the said above-named counties, shall compose one district, to be called 
the ' Southern District of New York;' ail the remaining part of said state 
shall compose another district, to be called the 'Northern District of 
New York.'" In 1818 (chapter 82, 3 St. at Large, 414) the counties of 
Albany, Rensselaer, Schenectady, Schoharié, and Delaware were trans- 
ferred from the Southern to the Northern district. Thèse statutes were 
passed before the first state act of cession above cited, and when, for ail 
that appears in this case, the lands in question were politically, as well 
as geographically , a part of the state of New York. Even had the cession 
been made before their passage, however, it could not fairly be claimed 
that, by an act plainly providing solely for the division of a district al- 
ready provided by law with the machinery by which fédéral jurisdiction 
was exercised in every part of it, some portion of the district so divided 
was deprived of the exercise of that machinery altogether. The inten- 
tion of the législature, when plainly deducible from the language used, 
will prevail over a mère verbal construction. M^ûHnson v. Leland, 2 Pet. 
627; Brmm v. Barry, 3 Dali. 365; V. S. v. I<Veeman, 3 How. 662. It 
is manifest from an examination of thèse acts that congress, finding that 
the judiciai machine they had provided in 1789 for the New York dis- 
trict was insufficient to dispose of ail the cases cognizable in existing 
fédéral courts, undertook to provide additionai courts to dispose of them. 
That in so doing they intended to bar any part of the old district out of 
the jurisdiction of both the original and the supplemental courts is a 
conclusion unwarranted by anything in the statute. The same remarks 
apply to the act creating the Eastern district, (Act Feb. 25, 1865; chap- 
ter 54, 13 St. at Large, 438,) and to the Revised Statutes, § 541 , which, 
after defining the Northern and Eastern districts ,^describe8 the Southern 
district as including "the residue of said state, with the waters thereon." 
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: No' 'fe^eràl stâtute passed subséquent to the création of the New York 
district, and aecepting the cession of thèse lands, is cited by counsel. It 
appears that in 1790 (chapter 26, 1 St. at Large, 129) "the président 
was autborized to cause to be purchased for the use of the United States 
the whole or siieh part of that tract ofland, situate in the state of New 
York, commonly .called ' West Point,' as shall be by him judged requisite 
for the purpose of such fortifications and garrisons as may be necessary 
for the défense of the same." The executive has from time to time since 
purchased thèse lands, apparently solely under this authority. To find 
in this act, however, sanction for the proposition contended for by the 
demurrants, would be to hold that tlie very same congress (Ist Gong. 
1789-1791) which created the New York district provided that the lands 
at West Point might at any time thereafter by mère executive action, 
whether congress were in session or not, be taken out of the district, and 
left a no-man's land, whoUy unprovided either with etate or fédéral 
courts. There is nothing in the phraseology of the act of 1790 to war- 
rant Buch a construction. Neither is there anything in tiie opinion in 
Re Manvfacturing, Co. , 108 U. S, 401 , 2 Sup. Ct. Rep. 894, in conflict with 
the views above expressed. In ail the instances of a shifting boundary 
therein teferred to, there waS a fédéral statute ratifying or approving the 
change.. The assent of congress was given to the contract between New 
York wad New Jersey by the act of June 28, 1843, (chapter 126, 4 St. 
at Large^ 708.) The cession by Massachusetts to New York of the dis- 
trict of Boston Corner was consented to by the act of January 3, 1855, 
(chapter 20, 10 St. at Large, 602.) The conventional boundary Une be- 
tween Massachusetts and Rhode Island was sanctioned by the act of 
Febmary 9, 1859, (chapter 28, 11 St. at Large, 382.) Each of thèse 
acts, when read in connection with the judiciary act of 1789, plainly im- 
ported that, when a state boundary was changed, lands theretofore as- 
fiigned to ône<ii8trict were or were to be transferred to another, It was 
never pretended that any such change was efïected by the mère opération 
of state statutes, and in the case at bar there is cited no fédéral statute 
■ which will bear such construction. 

2. The contention of the demurrants that the pendency of the action 
in the «tate court brought by the trustées to foreclose the same mortgage 
is a bat to this suit is conclusively answeted by a référence to Stanton v. 
EmbreyiQB V. S. 548; Insurance Co. v. Brune^s Assignée, QQ U. S. 588; 
Weaver v. FiddL, 16 Fed. Rep. 22. 

3. .The demurrants next challenge the Mil upon the theory that the 
complainant has not a standing in court for the purposes of this suit. 
The mortgage contains a clause providing that in case of default for the 
space of four months in the payment of interest the principal shall be- 
come due, and that the trustées may, and "upon the written request of the 
holders of amajority in amount.of * * * outstanding bonds, shall 
* * * < ; within a reasonable time, being not less than four months, pro- 
ceed to .foreclose the mortgage," etc. Acting upon such. request, the 
trustées,: in December, 1884, commencèd a suit in the suprême court of 
the state, which was dismissed at spécial trial term, December, 1885, for 



BEKKMAN », HHDSON RIVER WESTSHORE RY. CO. 11 

want of jurisdicVon of the subjéct-matter. " Ah appéal was tàken by the 
trustées, and is apparently unprosecuted, and certainly undetermined. 
C(Dmplainant therefore requested said trustées to bring suit in this court, 
which they declined to do. The demurrants insist that complainani is 
not entitled to maintain this action unless it be shown that the trustées 
hâve refused to accède to a "written request of the holders of a majority 
of the bonds then outstanding." Whether or not, as urged by the com- 
plainant, the bringing of asuit in a court without jurisdiction of thesub- 
ject-matter is a failure to comply with the written request, need not be 
DOW considered. There is no restriction in the deed of trust upon the 
right of the coupon holder, without assent of a majority of the bond- 
holders, to foreclose for interest upon default, except when advantage is 
sought to be taken of that default as advancing the date when the prin- 
cipal becomes due. This suit may in any event beSustained for interest 
due, ÇRalkoad Co. v. Fosdkh, 106 U. S. 47, 1 Sup. Ct. Rep. 10;) whether 
it can be sustained for principal may be determined upon the trial. 

4. The objection that the Mil is not filed on behalf of ail other bond- 
holders similarly situated is whoUy unwarranted by an inspection of its 
terms. 

5. The next proposition advancèd in défendants' brief, namely, that 
the demurring défendants' clairas to the property covered by the mort* 
gage are independent and adverse, may be true in fact, but it certainly 
does aot appear on the face of the bill. To the Hudson River West Shore 
Railroad Company alone was the consent to build a railroad through the 
West Point réservation given by act of congress. The court will not take 
judicial notice upon argument of a demurrer that $600,000 isnotenough 
to build such railroad, — which is apparently what the demurraiits'coun- 
sel expects it to do. For ail that appears, the road was substantially 
completed by the two original companies, and the complainant expressly 
avers that a large sum of money was expended by them in connection 
with the property which is averred to be covered by the mortgage. 
Across the West Point réservation there is now operated by the demur- 
ring défendants a railroad, which is so operated only by virtue of the act 
of congress above cited. The only title to this which it is averred the 
New York Central & Hudson River Railroad Company has, is as lessee 
in possession of the défendant the West Shore Railroad Company. The 
only title which it is averred the last^named défendant holds has comè 
to it through many hands indeed, but ultimately from conveyances made 
by the mortgagors subséquent to the mortgage. As owner of the equity, 
and as lessee in possession, the demurrants are proper parties défendant. 

6. The demurrants next contend that complainant has slept so long 
upon his rights that by reason of lapse of time and his ûwn lâches heiS' 
not entitled to relief. There is no prêteuse that the suit is barred by 
any statute of limitations. If delay for any less period than that pre^ 
scribèd by the statute is sought to be availed of in bar of complainatat's 
right to recover, the fact of such delay is a mixed question of law and ' 
fact, which should not be passed upon on demurrer. 

7. Itifl further contended that the bonds on which complainant SHïea; 
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are not valid obligations, fot the reason that the " pretended Wesl Shore 
Hudson River Railroad Companj' never was a corporation." That 
corporation was organized under the gênerai railroad act (1850) of New 
York, "for the purpose of constructing, maintaining, and operating a 
railroad for the public use in the conveyance of persons and property, 
from a point in the boundary Une between the states of New Jersey and 
New York on or near the west bank of the Hudson river, extending north- 
wardly to the village of Piermont, in Rockland county, N. Y. , and inter- 
secting with the Erie Railroad and the southern terminus of the Hudson 
River West Shore Railroad; also cominencing at the northern terminus 
of the afôresaid Hudson River West Shore Railroad, as the same had 
been, was, or might thereafter be, loeated at or nearthe city of Newburgh, 
Orange county, N. Y., and extending northerly along the west bank of 
the said Hudson river through the counties of Orange, Ulster, Columbia, 
and Greene, and terminating at Athens, in said county of Greene, state 
of New York.'* The quotation is from the bill, and, it is contended, 
indicates an undertaking to build two railroads, whereas the statutes only 
authorize the incorporation of a company to build a railroad. As a mat- 
ter of fact, the routes southerly to the state line and northerly to Athens 
touch the respective south and north teiinini of the route of the Hudson 
River West Shore Railroad Company. Whether that circumstance, taken 
in connection with the gênerai power to lease and make traffic arrange- 
ments, conferred upon ail railroad corporations by the act of 1839, (chap- 
ter218,) does or does not deprive the objection of force, need not be now 
considered. The validity of the incorporation bas never been questioned 
in a direct proceeding by the state, nor by those interested in the corpo- 
ration. It has acted continuously as a corporation; as such acquired 
the mortgaged premises, and created the mortgage debt; as such received 
the proceeds of thèse very bonds, and put them into the road covered by 
the mortgage. Objection to the validity of the corporation comas for the 
first time from thèse demurrants, the West Shore Railroad Company and 
the New York Central & Hudson River Railroad Company. The only 
claim, however, which, so far as the bill discloses, thèse demurrants ad- 
vancetothe mortgaged premises, — to the concession granted by congress 
to the Hudson River West Shore Railroad Company, — is based upon the 
transfer by the West Shore Hudson River Railroad Company to the New 
YorI?, WestShore & Chicago Railroad on July 21, 1871. It does not lie in 
the mouths of thèse demurrants td dispute the existence of the corporation 
whose acts constitute their own sole source of title. If they bave some in- 
dependent and adverse claim, it is nowhere disclosed in the bill. See 
2 Mor. Priv. Corp. § 746 et seq.; Trust Go. v. Railway Co. , 1 Railway & Cor- 
poration L. J. 50; Society Perunv. Qevdand, 43 Ohio St. 481; Palmerv. 
Lavrrence, 3 Sandf. 161; WiUiamsim v. Association, 89 Ind. 389; Railway 
Oo. v. Railroad Co.,S2 N. J. Eq. 765; Church v. PickeU, 19 N. Y. 482; 
WhUney v. Wynum, 101 U. S. 392; Hervey v. Railway Ci?., 28 Fed. Rep. 
169. 

8. Finally, it is urged that the mortgage created no lien upon the 
property of the Hudson River West Shore Railroad Company. The 
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bonds to secure which the mortgage was executed were, as recited in the 
mortgage, bonds of the West Shore Hudson River Railroad Company, is- 
Bued for the purpose of enabling the latter company to acquire a lease of 
the road and entire property and franchises of the former, and to build, 
furnish, and operate its own road, The demurrants contend that a rail- 
road company has no power to mortgage its property to secure the debt 
of another companj^ Without discussing the précise question thus 
raised, it is sufiicient to call attention to the fa et that the mortgage is a 
ioint one executed by both roads, and covers "ail and singular the rail- 
■ways of the parties of the first part hereto, constructed or hereafter to be 
constructed, [between the state line and Newburgh,]and also ail and sin- 
gular the franchises now owned, possessed, or acquired by the said par- 
ties of the first part, or either of them, for the purpose of building, main- 
taining, and operating their respective Unes of railvvay," etc. Either 
prior or subséquent to the mortgage — the phraseology of the Mil does not 
leave the date altogether certain — the Hudson River West Shore Rail- 
road Company leased its road for the entire term of its corporate exist- 
ence to the West Shore Hudson River Railroad Company, and its entire 
capital stock was transferred to the latter company. The right of the 
West Shore Hudson River Railroad Company to mortgage its own prop- 
erty to secure its own bonds is not disputed; and, even if the lease and 
transfer of stock were not made until after the mortgage, they would be 
covered by it as after-acquired property, unless such lease and transfer 
were void. That they were void thèse demurrants. contend, but their 
own title dépends upon thevalidity of thèse very transfers. The conces- 
sion of congress was to the Hudson River West Shore Railroad Company. 
Nothing is shown qualifying the title of that corporation to this conces- 
sion, except the mortgage, the lease, and the transfer. The two last in- 
struments are operative, if at ail, in favor of the West Shore Hudson 
River Railroad Company; and nothing is shown qualifying the title of 
the latter company to the property thus sought to be transferred except 
this mortgage, and the transfer of July 27, 1871, to the New York, West 
Shore & Chicago Railroad Company, discussed under the last point, and 
under which the demurrants claim. They are, therefore, in no position 
to dispute the sufSciency of the lease and transfer of capital stock. There 
is no force in their argument that, if they "are to be considered as suc- 
ceeding to the property and rights of the Hudson River West Shore Rail- 
road Company, they can of course question the validity of the mortgage, 
if its validity could hâve been questioned by the corporation itself," be- 
cause the very instruments which make them successors to the property 
and rights of the Hudson River West Shore Railroad Company also op- 
erate to make the mortgage valid. If thèse rights were passed to the 
West Shore Hudson River Railroad Company, and thence to demur- 
rants' grantor, they were covered by the mortgage, which was in exist- 
ence, and operative to cover after-acquired property, before the West 
Shore Hudson River Railroad Company passed them on. 

The demurrer of the défendants the West Shore Railroad Company 
and the New York Central & Hudson River Railroad Company is over- 
ruled, with leave to answer. 
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Campbell v. City of New York. 
{Oireuit Oovri, S. J). New York. May 28, 1888.) 

EqTIITT— PlBADING— StrPPLEMBNTAL BiLL. 

Where the complainant in an origitial bill has, BÎnce bringîng the suit, 
parted with his whole interest in the subject-matter, and those for whom he 
was trustée hâve transferred their whole interest in the subject-matter to A, 
and the title to any sum of money which may be recovered in the suit has by 
thèse transfers become vested in A., the remedy of A. is by an original bill 
in tbe nature of a supplemental bill, and uot by a supplemental bill. 

In Equity. On demurrer to supplemental bill. For hearing on 
pleas to supplemental bill, see 33 Fed. Rep. 795. 
James B. Lockwood, (_Marcus P. Notion, of counsel,) for complainant. 
Henry D. Hadlock, foT Thilhrook. 
George Blias and Skeman Mi Rogers, for Green and Murphy. 

Wallace, J. The theory upon which thîs supplemental bill proceeda 
is that Campbell, the complainant in the original bill, since bringing the 
suit, has parted with his whole interest in the subject-matter, and that 
those for whom Campbell was truptee hâve transferred their whole inter- 
est in the subject-matter to Philbrook, or to Philbrook and Knibbs, and 
that the title to any sum of money which may be recovered in the suit 
has by thèse transfers become vested in Philbrook, or in Philbrook and 
Knibbs. Upon such a state of facts the remedy of Philbrook is by an 
original bill in the nature of a supplemental bill, and not by a supple- 
mental bill. This was distinctly stated in the opinion announced upon 
the hearing of the motion in which Philbrook applied for leave to be 
made a co-complainânt. Although the distinction between supplemental 
bills and original bills seems to rest upon purely artificial reasons, it ia 
well recognized, and is attended in practice with conséquences which af- 
fect the substantial rights of parties. If the cesluia que tnist had not 
transferred ail their interest in the subject-matter, and there had been 
Bimply a change of trustées by opération at law, or if there had been 
only a partial aliénation of thé title of Campbell, a supplemental bill 
mightlie. As it is, the demurrer must be sustained. Mitf. Eq. PI. 
85, 98; 1 Barb. Ch. Pr.66,84; Story, Eq. PI. 349; Tappan v.SmUh, 5 
Bis. 73. The third ground of objection assigned in the demurrer suffi- 
dently raises the point. 
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Heney 0. Travelers' Ins. Cp. 

(Oireuit Court, D. Colorado. May 16, 1888.) 

1. Bquitt— Practice — Booes and Pafbrs — Recouds of CJobporation noî a 
. Pai^y, 

The court will not grant a motion to compel the opening of the records of 

a corporation not a party to tbe suit, but whose records it is claiméd would 

disclosé something of importance to the litigation. 

S. Set-OeF and ConWTER-CLAIM— JUDaMENTS FOB COSTS. 

WKère^. has jtidgment for costs against B., and B. has a like jtidgment in 
another case against A., one may be equitably set oS against the other pro 
tanto; particularly where one of the parties is insolrent 

In Equity. On motions. 
JfFo/«)tt<fc Faite, for complainant. 
J. P. Éroclèway and PaJtierson & Thmfias, for défendant. 

Sbew|;b, J. In Henry v. Inmrance Go. are two or three motîoiis 
which Were, partially at least, submitted to me during the vacation. Ône 
is a mot;oii to compel the opening of certain records of a corporation not 
a pàrty ^ the suit, but whose records it is daimed would disdose some- 
thing of importance to the litigation. I overruled that motion tenipo- 
rarily during vacation, and after hearing fuller statements of côunsel the 
other day, I am strengthened in the opinion that I then had, not nierely 
by the jfact that tbis is the record of an independent corporation riot a 
party to this suit, but àlso by the fact of the manner in which this title 
has passed frorn one to another, and has finally côme to be in the corpo- 
ration. That motion will remain overruled as heretoforé. In référence 
to the costs, there being an interlocutory decree in favor of complainant 
for costs up to date, the dràft of the decrèe prepared by each counsel 
containing;|he same provisipn, I accepted that prepared by the coûiplain- 
ant, and after making somie changes, signed it. It would be an extrême 
case, that would call upon the court to change a decree thus prepared and 
entered, and I see no reason why it should be changea . Thé complain- 
ant is entitled to the payment of his costs. The second motion in référ- 
ence tp those çosts is that there be ordered an équitable set-off of costs 
adjudged in another case bètween the same parties. The matter of set-off 
dépends upon purely équitable principles, and I do not see any reason 
why it is not équitable that thpre should be such a set-ofif. If A. has a 
judgment in bis favor against fe., and B. has d judgment in his favor 
against A., tHere is no wrong in sel^ting off one against the other prq tanto. 
If each party is solvent, oi coursé it makes no différence, and if one is 
not, the équitable reasons for the set-off are only stronger. Thfe motion, 
therefore, in respect to that set-off p-o tanto is sustained. The third mo- 
tion is in référence to some garnishee proceedings. I do not think a 
judgment for costs can be subjected to such garnishee proceedings, and 
that motion will be overruled. 
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Arnold et al. v. Chesebrough. 

{Circuit Court, E. B. New York. April 10, 1888.) 

EqtJiTT— Practicb— Taking Testimoiit. 

The power of the circuit court to appoint spécial examinera, under the 
Bisty-seventh rule in equity, to taise testimony outside of its territorial juris- 
diction, is not free from doubt, and the practice is objectionable. 

In Equity. On application for the appointment of a spécial exam- 
iner to take testimony. 

/. H. V. Arnold, for complainanta. 
W. S. Logan, for défendant. 

Lacombe, J. This is an application for the appointment of a spécial 
examiner at Los Angeles, Cal., to take testimony under the sixty-sev- 
enth rule in equity. The power of a circuit court to appoint an exam- 
iner to act outside of its territorial jurisdiction is not free from doubt. 
Mr. Justice Bradley, sitting at circuit, has held that it has such power. 
Bailroad Co. v. Drew, 3 Woods, 697. Mr. Justice Blatchford, sitting 
in this circuit, has repeatedly rêfused to make such orders as the one 
now applied for, on the expressed ground of lack of power. Orders ap- 
pointing spécial examiners hâve no doubt since been made hère when 
both parties assented, or where some exceptional and peeuliar state of 
facts was disclosed, but it is not a practice which should be encouraged. 
No case should come to trial upon évidence as to which there is the 
slightest doubt that the manner of its taking would sustain a conviction 
of perjury, if willful false Swearing were proved. Where witnesses ré- 
side in the district, or within 100 miles of the place of holding the court, 
their attendance niay be compelled before the regular examiner. If 
they are sick, or live beyond the lOO-mile liinit, they may be examined 
by commission; or if an oral examination is deemed more satisfactory, 
or notice has béen given by either party that he désires the évidence to 
be taken orally, the Revised Statutes (section 863 et seq.) provide a sim- 
ple and efficient mode for taking their testimony. Bischoffscheim v. BaU- 
ter, 10 Fed. 1. To proceed to take testimony before spécial examiners, 
sitting, perhaps, in half a dozen différent states, under gênerai notices 
which do not give the names of the witnesses, thus compelling opposing 
couhsel to attend in person, is alike expensive and unnecessary, and 
should for that reason be discountenàhced, even if there were no doubta 
as to the power of the court to order the proofs to be taken in that man- 
ner. The motion is denied. 
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Celluloïd Manuf'g Co. v. Rossell et al. 

(Cfircwit Court. 8. D. New York. April 9, 1888.) 

Ukited States Examinées — Taking Tbstimont Out of District. 

An examiner of the United States circuit court for the Southern district of 
New Yorlc cannot take testimony outside of his district. 

In Equity. Motion to strike out testimony. 
J. E. Hindon Hyde. for complainant. 
H. M. Ruggles, for défendant 

Lacombb, J. This is a motion to strike ont certain testimony taken 
before one ot the ejtaminers of this district, sitting at Waterbury, Conn. 
There is nothing in the statutes or rules, or in any reported case, which 
authorizes a person designated as "examiner of tlae circuit court of the 
United States for the Southern district of New York" to sit and take 
testimony outside of bis district. The décision cited {SaUroad Co. v. 
Drew, 3 Woods, 697) does not apply; in that case the examiner was 
specially appointed for the district in which he took the proôf. The 
proper mode of taking testimony in equity cases pending in this circuit 
is indicated in a mémorandum flled this day in Arnold v. Chesebrotigh, 
ante, 16. 



FURBEB V. StEPHENS. 

(Oireuit Court, E. D. Missouri, E, D May 6, 1888.) 

Bkwss AND Banking— Dbposits—Insolvency — Rbpletin. 

Where plaintift deposits money with the receiving teller of a bank, a few 
minutes before the bank closes its doors, to be credited to bie account, and 
the teller, not knowing of the coming failure, after crediting the money in 
plaintiff's pass-book, puts the money and deposit ticket one side, and before 
entry is made in the books of the bank. it closes its doors, and the money is, 
by order of the directors, placed apart, and in that condition delivered to the 
receiver, plaintiflE can maintain replevin for the money so deposlted. 

At Law. Action of replevin. 

John G. Furber, plaintiff, sued L. V. Stephens, receiver. The facta 
appear in the opinion. 

Robert W. Goode, for plaintifi. 
Shackdford &. WilHaTris, for défendant. 

Thayeb, j., (orally.) This case bas been submitted on an agreed 
statement of facts. From the statement it appears that plaintiff had been 
acustomer of the Fifth National Bank for some time before its failure 
on November 7, 1887. Only a few moments before the bank elosed its 
doors, he delivered $762.50 in current funds over the counter to the re- 
v.85F.no.l — 2 
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ceîving teller, to be credited to his account in the usual course of busi- 
ness. The deposit was entered in the plàintiff's pass-book, and the 
book was returned to him; but the teller laid tlie money aside, together 
with the deposit ticket, according to hià custom when he was busy, so 
that the money did not become mingled with the funds of the bank, 
Before any entry was made to plàintiff's crédit on the books, the bank 
clôsed ita dôors, and, by direction of thé bank officers, the plaintifTs de- 
posit was kept separate from othermoneys, and in that shape passed into 
the custody of the receiver. It is conceded that, when the deposit was 
made, neither the plaintiff nor the receiving teller knew that the bank 
was about to suspend. 

On the agreed case, there is only one ground upon which the plaintiff 
can recover, and that is, that the réception of the money under the cir- 
cumstances stated was such a fraud on the part of the bank as entitles 
the depositor to reclaim the money in an action of replevin. Whilst it 
is the rule that a deposit made with a bank of current funds créâtes the 
relation of debtor and creditor as soon as the funds pass into the custody 
pf the bank, ftiid even before any entry bas been made in the books of 
the bank, as distinguished froro the depoaitor's pass-books, yet there are 
eeveral well-oonsidered cases that Hold that if a bank receives money from 
a depositor on the eve of suspension, knowing that it is insolvent, and 
about to suspend, such conduotis fraudulent, and entitles the depositor 
to reclaim the deposit if the particular money can be identified, and bas 
not become mingled with the funds of the bank, I refer to the foUow- 
ing cases: Oragie v. Hadley, 99 N. Y. 131, 1 N. E. Rep. 637; Sadlerv. 
Bêcher, 2 Moody & R. 489; Chaffee v. Fart, 2 Lans. 86. Counsel for the 
receiver lay stress on the fact; that the receiving teller did not know that 
the bank was about to suspend when he received the deposit, but I re- 
gard that fact as immateriai, if the officers of the bank knèw that it was 
about to suspend business. The teller was merely a subordinate agent 
of the bank, and the corporation cannot shelter itself behind his igno- 
rance, if the ïnanaging officers ôf the corporation were acquainted with 
ita condition when the deposit was made. Inasmuch as the agreed state- 
ment admits that the bank was insolvent, and that it closed its doors 
only a fçw moments after the money was received, it must be taken as a 
conceded fact that the directors or managing officers did know that the 
concern was insolvent, and was about to suspend opérations, when the 
deposit was made. The subséquent action of the officers of the bank in 
directing the receiving teller to keep the deposit separate, so that it could 
be identified, is an admission of such knowledge on their part, and like- 
wise an admission that the depositor had the ri^ht at his élection, to re- 
claim the money. The receipt oï the money from the depositor under 
such circumstances, especially if the bank officiais had made an effort to 
hold themonéy; and treat the depositor as an ordinary creditor, would 
hâve operated as a fraud on the depositor, and woùld ehtitle him to re- 
claim the money deposited, if susceptible of identification. There is no 
possible distinction in principle between receiving money on the eve 
of suspension, knowing that a suspension is about to take place, and the 
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purchase of property by an insolvent pérsôii with a precofaceiv-ed intènt 
of not paying for it. In both cases the depositor and the vendor may 
reclaim that with which they bave parted, if it can be identified in the 
one case, and bas not passed to an innocent purchaser for value in the 
otber. 

Astbis is an«ction of replevin, the judgment will be that the plaintiff 
is entitled to the possession of the money deposited, and the damages 
for the détention will be assessed at one cent. 



Tbipp V. Applema». 
(Oireu& Court, 8. D. OMo, E. B. May 9, 1888.) 

1. CoHPOBATiONs— Stock— Thansfbb—Pboof of Acceptaitcb. 

As betwéen the administrator of the original stockholder and his allégea as- 
signée, who dénies baving bought the stock or autborized the transfer, the 
record of the transfer upon the bçoks of the company is not sufficient proof 
of acceptance by the assignée to render him liable to the estate for calls and 
assessments paid by it subséquent to the assignaient; and tbis is especially so 
where such transfer was made ander a power of attorney given by the original 
stockholder, and ezecuted at his instance without the knowledge or consent 
of the pretended assignée. 

2. SaMB— DOCUMENTARY EVIDENCE— BOOKS OF COHPOaATION. 

In an action by the administrator of an original stockholder against his al- 
leged assignée to recover the amount of assessments paid after the transfer, 
plaintiff, to prove the assigninent and its acceptance. offered the blotter of 
the Company' s treasurer, and the stubs of its check-book, both of which con- 
tained entries to the eflect that défendant had paid callaon the shares. He'd, 
that the évidence was inadmissible; the défendant being a stranger to the 
corporation; 
8. Same — StTBROSATioN op AssiGNOB TO Claim por Assbssmbnts. 

An original stockholder, who bas been compelled to pay calls on stock after 
he bas assigned it, is entitled to be subrogated to the rights of tbe corporation 
agaiQst the délinquant assignée only upOn clear proof of acceptance of tbe 
transfer by the assignée.' 

At Law. Action by Andrew C. Tripp, as administrator of Charles M. 
Daugherty, deceased, to recover the amount of calls and assessments 
paid by the estate upon certain shares of stock alleged to bave been as- 
signed by said Daugherty during his life-time to Alpheus R. Appleman, 
the défendant. There was a trial to a jury, and verdict for plaintiff. 
Défendant thereupon moved for a new trial. 

Derlam & Leyman, for plaintiff. 

J, T, Holmes, for défendant. 

Sage, J. The plaintiff allèges in his pétition that on the 8th of Feb- 
mary, 1866, Charles M. Daugherty, for a valuable considération, sold 

'Bespecting tfae doctrine of subrogation and its application, ses Dowdy v. Blake, 
<Ark.) 6 S. W. Eep. 897, and note; Appeal of Miller, (Pa.) 13 AtL Eep. 504; Appeal of 
Baker, Id. 487: Bank v. Ackennan, (ïex.) 8 S. "W. Rw. 45; Mehr v. Cole, (Ark.) 7 S, 
W. Rep.451; Bank v. Manufaotunng Oo., (N. O.) 6 S. E. Eep. 81; Bunn v. Lindsay, 
iifo.) 7 S. W. Rep. 47?; Platt v. Bailroad Co., (N. Y.) 15 N. E. Rep. 893; Appeal of Oil 
Co„ (Pa.) 13 Atl. Eep. 443;' Livingston v. Anderson, (Ga.) 5 S. E. Rep. 48; Appeal of 
Rdbéson, (Pa.) Id AtL Eep. 51; Knoblauoh v. Foglesongi (Minu.) 88 N. W. Eep. 366.i 
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and transferred to défendant 60 shares of the capital stock of the National 
Express & Transportation Company, a corporation organized under the 
laws of thestate of Virginia, and that the same, at the request of the de- 
fendant, and with the consent of the corporation, were, on the 17th of 
February, 1866, assigaed and transferred on the books of the corporation 
to the défendant, who then and thereby became the owner and holder 
thereof. The plaintiff sues to recover the amount of subséquent calls and 
assesstnents upon the stock so transferred, paid by the plaintiff in dis- 
charge of the liability of the estate of said Daugherty therefor. The de- 
fendant, by his answer, denied each and every of the allégations of the 
pétition above referred to. Upon the trial, the plaintiff offered in évi- 
dence a copy of the original certificate No. 540 for 100 shares of the 
capital stock of said company, issued to said Daugherty; also a copy 
of a power of attorney by said Daugherty to R. Mayo, Jr., reciting that 
Daugherty had bargained, sold, assigned, and transferred to A. R. Ap- 
pleman 50 shares, and authorizing the transfer of the same to him. 
There was also testimony that this power of attorney was pasted on the 
back of said certificate No. 540, which was surrendered by Mayo, as at- 
torney for Daugherty, and canceled, and that an entry of the transfer 
of 50 shares to A. R. Appleman by Mayo, as attorney for Daugherty, 
was made on the 16th of February, 1866, on the company's transfer 
bookj and on June 30, 1866, in treasurer's blotter, an entry, "Rec'd 
from A. R, Appleman, ôfo on 50 shares of $250," under the head, "Cash 
to 4th Assessment; " and on the stub No. 91, in a bank check book of 
the Company, an entry, June 30, 1866, of a deposit of three checks, one 
of them being "A. R. Appleman, $250;" and a mémorandum of the 
mailing of certificate to Appleman. This was ail the testimony offered 
on behalf of the plaintiff, excepting testimony showing plaintiff's pay- 
ment of calls and assessments, and that of witnesses tending to prove 
that the défendant was the "A. R. Appleman" named in the power of 
attorney and in the entries above referred to. No witness had any per- 
sonal knowledge of an7 of the transactions to which the entries in the 
books refer. The company, on the 20th of September, 1866, made an 
assignment of ail its property in trust for the payment of its creditors. 
AU question as to the competency of the évidence having been reserved 
at the trial, a verdict was rendered for the plaintiff, and the case is now 
before the court on motion for new trial. 

A new trial must be granted. It is necessary for the plaintiff to es- 
tablish the averments of his pétition denied by the answer, and this he 
cannot do by showing merely that the défendant named appears upon 
the books of the comj>any as a stockholder, for it also appears that his 
intestate, Daugherty, the original stockholder, caûsed the transfer to be 
made from himself to the défendant. It is therefore necessary that there 
should be in addition proof of acceptance by the défendant of the trans- 
fer. Tumbxdi v. Paysan, 95 U. S. 421, is clearly distinguishable from 
this case. There ihe action was against an original stockholder, for the 
benefit of creditors of the corporation; hère it is by the administrator of 
an original stockholder against his alleged transférée, who dénies having 
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made purchase of the stock, or authorized the transfer; and it is sought 
to establish the liability of the transferrer by the record of the company 
of a transfer made under a power of attornej' given by the transferrer, and 
executed at his instance, so far as the testimony indicates, without the 
knowledge or consent of the transférée. In such case, in which the 
company is not interested, nor are its creditors,something more than the 
company's record of transfer is necessary. The extrême improbability 
that the name of an individual would apppear on the stock-books of a 
corporation as a stockholder to whom a certificate had been issued, is 
Bufficient warrant for the légal presumption castingupon him the burden 
of proving that he is not a stockholder; but that case is essentially différ- 
ent from one in which it appears that a stockholder bas by his own act 
caused a transfer of stock on the books of the corporation to a third per- 
son, who dénies that he requested or authorized or accepted such trans- 
fer. The reason for the distinction is clear when it appears, as it does 
from the pétition in this case, that the corporation, not long after the 
transfer, made a gênerai assignment in favor of its creditors; for, when a 
corporation is in straightened circumstances, or in danger of insolvency, 
stockholders sometimes make haste to dispose of their stock, and the rtile 
reeognized in Tumbull v. Paysan does not apply. 

The question remains whether the additional évidence ofFered makes 
out the Case against the défendant, conceding that "À. R. Appleman," 
as the name appears in the power of attorney and in the books of the 
corporation, sufficiently désignâtes the défendant. The answer mustbe 
in the négative. Memoranda on the margin of a bank check book, show- 
ing the date and ténor of the checks drawn and eut from the books, are 
inadmissible. Cooper v. Morrel, 4 Yates, 341; WUsan v. Goodin, Wright, 
219; Wats v. Shewell, 31 Ohio St. 331. This last case is directly in point 
as to entry on stub of check No. 91, referred to iti statement Of the évi- 
dence. Nor is the entrj' of $250, credited to A. R. Appleman, admis- 
sible. It must be considered apart from the évidence that the books 
show the issuance of a certificate to him; for that évidence, as we hâve 
seen, does not establish that he was a stockholder. He must therefore, 
in disposing of the competency of the entry on the treasurer's book, be 
regarded as a stranger to the corporation, and as against strangers the 
books of a corporation are not admissible. 1 Whart. Ev. § 662. It will 
hardly do, therefore, to conciude that, although the certificate of transfer 
is not évidence sufficient to establish that the défendant was a stock- 
holder, and the entry on the treasurer's book is not admissible against 
him as a stranger, each may be used in aid of the other, and thus the 
•objections to both be overcome. 

Finally, it cannot be maintained that under the laws of subrogation 
ihe plaintiff bas ail the rights of the company against the défendant. 
That proposition applies in favor of a plaintiff only when he succeeds 
in establishing the relation of stockholder on the part of the défendant 
to the company, and this the plaintiff bas not done. 

The verdict of the jury will be set aside and a new trial granted. 
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Obegon & W. MoRTQ. Sav. Bank v. American Mobtg. Go. 
(.Oireuit Oov/rt, D. Oregon. May 7, 1888.) 

1. I*EiiiciPAii AND AoBNt— Révocation— Power Couplbd with an Interest. 

An agency or authority, coupled with an interest in the subject-matter 
thereof, may be revoked by the principal in pursuance of a stipulation or ré- 
servation to that eflect in the instrument constituting the agency or authority. 

2. Samb. 

An agency to loan the principars money in his name, and collect the inter- 
est théreon, in considération oî an annual commission on the existing amount 
of BUch loaiis, to be retaihed by the agent out of the annual interest thereon 
when coUected by bim, is not an agency coupled with an interest in the sub- 
ject-matter thereof, and may be revoked by the principal at his pleasure. 

8. Abbitration and Awakd— Sdbmission — Revocation. 

A submission to arbitration, where the same is not made a rule of court, or 
otherwise regulated by statute, may be revoked by either party thereto, at 
any time before an award is made, and the remedy of the adverse party, if ho 
is damaged thereby, is by an action on the agreement to submit. 

{Syllabui hy the Court.') 

At Law. On demurrer. 
Alhert H. laimer, for plaintiff. 
John, M. Gearin, for défendant. 

Deady, J. This action is brought by the plaîntiff, a corporation 
formed under the laws of Oregon, against the défendant, a corporation 
formed under the laws pf Great Britain. 

There are three causes of action stated in the complaint, to eaeh of which 
the défendant demurs because the facts stated do not constitute a cause 
of action. 

In support of the first claim it is alleged that on October 10, 1882, 
the parties made an agi^eement by which the plaintiff undertook to act 
as the sole agent of the défendant in the business of loaning money in 
Oregon, Idaiio, and Washington, "upon an actual commission or rému- 
nération to be received from and upon the interests actually collected 
from loans;" that the plaintiff, as such agent, was to keep the défend- 
ant "harmless" from ail claims for taxes levied on such loans, for which 
it was to receive 1 per centum yearly on the existing amount thereof; and 
also to bear ail the expense of making such loans and enforcing the pay- 
ment thereof, if necessary, for which it was to receive li per centum 
yearly on the existing amount thereof, to be deducted in each case "from 
the interests it may collect thereon;" that "if the mortgage company 
(the défendant) should désire at any time to cease loaning in Oregon, 
Idaho, and Washington, through the agency of the said bank, (the 
plaintiff,) or if the latter should désire to resign the agency of the mortgage 
Company, each shall be entitled and bound to give the other three months' 
notice of said proposed termination, so that loans in tend ed to be made 
for the mortgage company in the future shall be directed and applied by 
the bank elsewliere," and that in pursuance of such provision the agency 
was terminated on September 15, 1887; that the plaintiff enteredoa the 
business of such agency and continued in the same until such termina- 



OBEGON & W. MOBTG. SAV. BANK V. AMEEICAN MOETG. CO. 23 

tion, and duting said period made "numerous" loans, a large number 
of which were then oiitstanding, which the plaintifif was entitled to and 
offered tô collect as they became due, and "was and is entitled to receive 
commissions on such loaiis untU the same are paid off," On which ac- 
<jount there is now due the plaintiff the sum of $25,713.72. 

The second cause of action consists of a claim for $779.29, laid out 
and expended by the plaintiff in the business of such agency for the use 
and benefit of the défendant; and the third one consists of a claim for 
$20,000 damages, alleged to hâve been sustained by the plaintiff byrea- 
son of the defendant's revocation of a submission of the matfers in dis- 
pute under said agreement to arbitration. 

On the argument of the demurrer, it was admitted that it was not well 
taken, as to the third cause of action. 

Either party may revoke a submission to arbitration at any time be- 
fore an a<^ard where the submission is not made a rule of court, or other- 
wise regulated by statute. And the remedy of the other party is an ac- 
tion on the agreement to submit, to recover the damages, if any, caused 
by such revocation. AUm v, Watson, 16 Johns. 205; Jones v. Hérris, 
59 Miss. 214. 

Of the gross amount of damages claimed on thisacoount, only $1,529 
is itemized in the bill of particulars filed with the complaint, $1,000 of 
which is for "attomey fées." But however improbable it mày be that 
this amoUnt of damage, or any considérable portion thereof, could hâve 
been caused bjr this revocation, the défense to the claim must be made 
by answer, ànd not demurrer. The second cauSe of actionnas shown by 
the bill of particulars, consists of sùndry items of expense inourred by 
the ï)laintiff in making and enforcing the paymentof loans, and the pay- 
inent of taxes thereon, as provided in the agreement, except two, amourlt- 
ing to'$38.56, for taxes paid on land. Under the agreement, the plain- 
tiff, in considération of the c(Mnmission it received, was bound for ail 
thèse expenses except those incurred in the payment of taxes on land. 
The demurrer to this cause of action is sustained except as to th^e two 
items oî taxes. 

The first cause, as I apprehend it, consists of sundry items of annual 
commissions on loans which the plaintiff made prier to the termination 
ofits agency, on September 15, 1887, and which it allèges it would be 
entitled to retain and receive out of the collections of interest due and to 
become due thereon until they were fully paid and discharged. 

The demurrer to this cause of action assumes that by the terms of the 
contract between the parties, when the agency is terminated by either of 
them, it is terminated in toto, and that the plaintiff's right to collect the 
loans of the défendant, and hâve or retain a commission therefor, is then 
at an end, The plaintiff, however, con tends that the termination of the 
agency under the contract only applies to future business or loans, and 
that, as to loans then made and outstanding, the plaintiff is entitled to the 
management and control of the same, and to receive and hâve compen- 
sation therefor, as though the notice to terminate had not been given. 

It is not alleged in the complaint which party to the contract gave 
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the notice to terminate the agency. It was admitted on the argument, 
however, that it was done by the défendant. But the omission is not 
material, as the subséquent relation of the parties and that of the plain- 
tiff to the loans then made and outstanding would be the same in either 
case. Neither is it alleged that the défendant has refused to allow the 
plaintifiT to coilect the interest on thèse loans and retain the commission 
for its services, but on the argument the refusai was taken for granted, 
and for the purpose of the demurrer will be so considered. 

The provision, of the agreement concerning the limitation of the agency, 
leaving out the added clause, commencing, "so that the loans," is neither 
obscure nor ambiguous. The object of this clause seems to be to state 
the reason for requiring notice of the termination of the agency. But it 
is nbt apparent how it qualifies the language or effect of the provision for 
notice. If it has any meaning or purpose, — which counsel would not un- 
dertake to say, — it may be this: the plaintiff will thereby hîfve time to 
look "elsewhere" for nùoney with which to make loans it may be nego- 
tiating when the notice is received. Still the use of the words "directed" 
and "applied," in that connection, are very vague and purposeless, and 
it is not at ail certain what the writer of the clause had in his mind, or 
that the parties to the instrument had, when they executed it, any idea 
of its significance or purpose. 

There being no provision in the contract for the continuance of the 
agency for any prescribed period, it might, but for the provision con- 
cerning notice, hâve been terminated at the pleasure of either party. As 
a restraint on this right, and to prevent the inconvenience that might fol- 
low from a sudden rupture of the relation between the parties, the clause 
requiring notice was inserted. If, notwithstanding the termination of 
the agency, there is still left to the plaintiff an interest in or control over 
the business of the then outstanding loans, it is not recognized or provided 
for where it would most naturally be found, — in the provision concerning 
the termination of the employmept. 

Neither is there anything in the nature or purpose of the contract, or 
in any of the other provisions therein, which gives support to the prop- 
osition, but on the contrary, the agency was merely for the negotiation of 
spécifie loans, and the collection thereof when due, for which the agent 
was to receive a commission of 1} per centum yearly on the whole araount 
then loaned and outstanding, and a further percentage of 1 per cent, on 
such loans in considération of saving the défendant from the paymentof 
taxes on the same. When the agent had a proposition for a loan the 
same wasforwarded to the principal, in Scotland, when, if it wasaccepted 
by the latter, a sum equal thereto was placed to the crédit of the agent on 
the books of the principal, for which the former then drew on the latter. 
AU notes and mortgages received on loans were required to be immedi- 
ately forwarded to the principal, where they were kept until returned, 
when due, for collection. 

But it is claimed that the plaintiff, as to the outstanding loans nego- 
tiated by it, is an agent with an interest, and therefore the agency is so 
far irrévocable. 
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The gênerai rule is, that a principal may revoke the authority of his 
agent at his pleasure. To this there are some exceptiofls, one of which 
is, where the principal has expressly stipulated that the authority shall 
not be revoked, and the agent has an interest in its exécution. But 
both thèse circumstances must concur; for, if the agent has no interest 
in its exécution, it may be revoked, although it contains a stipulation to 
the contrary. Story, Ag. §§ 462, 476. 

And where an authority or power "is coupled with an interest," or is 
given for a valuable considération, or is part of a security fronx its nature 
and character, in contemplation of law, it is irrévocable, unless there is 
an express stipulation to the contrary. Id. § 447. And see Hunt v. 
Rousmanier, 8 Wheat. 20S. 

There was no considération paid for this agency, nor was it given or 
intended as a security to the plaintifif for any purpose. Neither is it 
an authority "coupled with an interest." The title to or property in 
the money loaned was not, by the terms of the agency, vested in the 
plaintiff, but remained in the défendant. To constitute a case of an 
agency or power " coupled with an interest," the property in the thing 
which is the subject of the agency or power must be vested in the person 
to whom the agency or power is given, so that he may deal with it in 
his own name. Hunt v. Rousmanier, 8 Wheat. 203. 

The plaintiff was simply employed to loan the money of the défendant 
and to collect the same, with the interest thereon, as it became due, for 
a compensation proportioned to the amount of the business done. It 
has no interest in the loans or the gains arising therefrom, except the 
amount it was entitled to retain out of the latter when collected, and not 
before, in payment of its services. But werethis otherwise, and even ad- 
mitting that the agency of the plaintiff was coupled with an interest in 
the outstanding loans, so far as the right to collect the interest accruing 
thereon is concerned, yet the agreement between the parties expressly 
provides that the agency shall be revocable by the défendant on 90 days' 
notice to the plaintiff. With the giving of this notice, the employment 
of the plaintiff terminated, and although it may thereby hâve lost a lu- 
crative business, in the contemplation of law it has not been deprived of 
anything that belonged to it, or in which it had any property interest, 
and therefore has no right to complain. 

The demurrer to this cause of action is sustained. 
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Cbonkhite V. Accident Ins. Co. dp Noeth America. 
{Circuit Court, D. Colorado. May 16, 1888.) 

iNSURAirçB — CONDiriONS OF POMCT — PaTMBNT OP PbeMIUMS — DlLIGKBTrP 0S> 
ASStTRED. 

G. procured an accident insurance policy, the gênerai agent giving him un- 
tU Novemb^r Ist foUowing tp pay the premium. On that day, in company 
■with T., wno was a soliciting agent for the company, and who nad conducted 
the neg6tiatlons with C, aild was authorized to colfect the premium, G. went 
to the gênerai agent's office to make the payment, but was informed by th» 

gerson who had acted as gênerai agent at the time thp policy was issued that 
e was no longer auch agent, and that his successor was absent. Thereupon 
C. and T. went eut, and the latter promised C. that he would return in the 
afternooh, and would pay the àmount of the premium oui of his own pocliet, 
and look to G. for it. He did call at the office two or three times durmg the 
afternooh, but was unable to flnd the gênerai agent, and the premium was not 
paid. ^S'Wd, in an action on the policy, that G. had not exercised sufficient 
diligence to avoid a forfeiture for non-payment 

At Law. , On motion to direct verdict. 

This was an action on a policy of accident insurance, brought by 
Phœbe C. Cronkhite against the Accident Insurance Company of North 
America. 

MarkhamtSt DiUon and E. A. Clark, for plaintiff. 

Fatteram & Thomas, for défendant. 

Bbeweb, c. J. In référence to this case I havecome to the conclusion 
that the motion to instruct the jury to find in favor of the défendant 
should be sustained, and there is no need of an argument upon thefacts 
to the jury. The facts are thèse; : I simply state the facts in référence 
to one question without any extended comment: Mr. Cronkhite, the 
insured, whose policy was dated the 3d of October, on the 6th of that 
month fell into an excavation, and received a bruise, from which time 
his health began to fail. He was partially disabled for some days, and 
then seemed to be better. Afterwards, and on the 5th day of November,i 
he was taken downwith pneumonia, and died on the ISthof that month. 
The contention on the one side is that, while pneumonia may hâve been 
the proximate cause, yet the bruise was the primary, and, though remote, 
the sole, cause of the death, in that that bruise created and produced the 
pneumonia, called "Traumatic Pneumonia,"from itsorigin, which resulted 
in death. Now, that is a question of fact which I do not attempt to pass 
upon, but should leave to the jury whether the bruise was the sole cause 
of the death within the purview of the polic}'. Of course, if pneumonia 
is a germ disease, it was not the sole cause, for a blow does not develop 
or create germs. It may expose the person, by weakening the System, 
to their more potent action, but that is ail. Doctors disagree, and I 
ehall not prétend to détermine the fact. The other is the question that 
I shall consider. 

The policy was issued upon the 3d of October, but no money was 
then paid. In fact, none was ever paid to the gênerai agents, Porter, 
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Hallack & Raymond, who, however, agreed to give crédit to the Ist of 
November. The policy contains a provision that it shall not be in force 
until actual payment, and that no ^ent has authority to change the 
written terms of the policy. In référence to that, whUe there are au- 
thorities which say that that is conclusive, and that if the money is 
not actually paid by the insured there is no binding contract of insur- 
ance, I do not think that that is good law. The company gives the gên- 
erai agent blank policies, with authority to consummate the contract. 
The company, the principal, is at a distance, and has uo voice in ita 
consummation, it being wholly execiited between the gênerai agent and 
the insured. Under those circumstances the geneïal agent may, not- 
•withstanding the letter of the policy, give crédit and deliver the policy, 
and it is in force during the duration of that term of crédit. Such au- 
thority, however, belongs to a gênerai agent having power to complète 
the contract, and does not extend to a mère subagent or soliciting agent, 
who is charged with only the matter of collecting premiums or soliciting 
insurance. Now, in this case, the negotiations were carried on entirely 
by Mr. Terpenning, a soliciting agent of the défendant, employed by the . 
gênerai agents hère. He solicited the insurance, carried to the gênerai 
agents the proposition that the insured would take the policy if he had a 
crédit to the Ist of November foUowing. That proposition was accepted by 
the gênerai agents, and the policy placed in Mr. Terpenning's hands, with 
instructions to deliver it, and collect the premium. He had no authority 
to change the terms of the contract, or to make any new arrangement with 
the insured. His instructions were to deliver the policy, and collect the 
premium. Beyond that he could do nothing. Now, as I said to coun- 
sel yesterday, the bald fact stands patent and uhconcealed that hère the 
insurance company, when it has never received a dollar of premium, is 
Bfiked to pay $5,000 to the beneficiary of a man who never paid such 
premium. Of course, when such a fact stands out conceded, the natural 
inquiry of every fair and reasonable man is, why should it pay? It is 
the duty of a judge to try to lift a case above any mère technicality, 
and place it upbn the broad plane of absolute justice, — 'right and wrong 
between man and man; and a party should not be called upon to pay 
when it has in fact received nothing, unless there is some plain, dear, 
and positive reason upon which that demand can be rested. 

Under the terms of the crédit given, Mr. Cronkhite, the insured, was 
to pay the premium on the Ist of November; and the contention is that 
Mr. Terpenning and Mr. Cronkhite, on the Ist of November, went to the 
office of the gênerai agents, about 1 o'clock in the afternoon, and met a 
gentleman there who had been at the time of the issuing of the policy 
such gênerai agent, and was informed by him that he was no longer the 
agent, but that Mr. McGafFey was, and that they would bave to see him. 
They waited there some time, and, Mr. Cronkhite feeling ill, they went 
out, and, after they had left, Mr. Cronkhite went home, telling Mr. Ter- 
penning to go back and pay the premium, and that he would thereafter 
Betfle with him. Terpenning went back, he says, two or three times, to 
Biake payment, but failed to find the new gênerai agent, Mr. McGaffey. 
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The argument is that, while payment in fact was not made, effort was 
made to pay it, and everything was done tliat reasonable diligence could 
demand in order to insure payment, and, having done that, the fact that 
no payment was made is immaterial; that he was ready to pay, and offered 
to pay, at a subséquent time. That contract of insurance was good or bad, 
was closed or continued in force, on the night of the Ist of November. 
What took place at that time preserved it to the next day, or else it was 
dead. There are three kinds of cases in which this matter of forfeiture 
arises, and the rule controUing in each is différent. Where a party seeks 
to enforce a forfeiture of money which bas been paid, the courts will look 
unfriendly towards that claim, and see that everything exists which com- 
pels the court to sustain the forfeiture. I bave bad qui te a number of 
cases of that kind in the state of Nebraska. A man contracts to sell a 
farm for say $1,000, payable in 10 annual payments, with a provision 
in bis contract that if the money is not paid each year, on the day 
named, a forfeiture of the contract and the money already paid shall 
resuit. Now, suppose the purchaser pays seven or eight years the annual 
^ payment of $100, and on the eighth or ninth year fails to make payment 
or tender on the very day named, and the vendor insists upon a forfeit- 
ure, and seeks to retake the land, and also retain the seven or eight 
hundred dollars, which the purchaser bas paid. It is seen at a glance 
that he is seeking to enforce a harsh rule against the purchaser, and 
courts will not enforce the forfeiture if there is any reasonable excuse for 
refusing it. He is trying to rest upon the strict letter of the contract, 
and retake that which he bad agreed to sell, and for which he bad re- 
cel ved a large part of the considération, and also to retain the money 
which has been paid. Then there is an intermediate class of cases where 
one party contracts to sell a pièce of property worth a thousand dollar» 
for a thousand dollars, the money to be paid at a future time, and the 
money is not paid. Neither party stands in a position, one to the other, 
where a forfeiture would work any hardship. The one party still has bis 
property, and the other bis money. If the position of the property has 
remained unchanged, and the purchase money bas not been paid, the 
matter does not àppeal to the court strongly on either side. Then, again, 
as in this casé, one party seeks to compel the payment of a large sum 
of money which was promised to be paid in considération of a small 
sum, — bere, the payment of $5,000 for $32.50, — and the party insists 
that, although he bas not paid, he was ready to pay, and attempted to 
pay. The parties occupy a différent attitude in such a case, so far as 
tbeir equities are concerned, from the other cases. Now, it is eonceded 
that the money was not paid. The claim of the beneficiary, the plain- 
tiff bere, is that the insured took reasonable means to make payment, 
and failed. As I said before, the insured went with Mr. Terpenning to 
the oflSce, the gênerai office, of the company bere. The party who bad 
been the gênerai. agent said he was no longer gênerai agent, but Mr. Mc- 
Gaffey was, and he must be seeu. Then Mr. Cronkhite went ont, and 
told Mr. Terpenning to go backand pay thepremium; and he went back, 
as he says, two or three times. Now, there was some diligence, there 
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was some effort made, to make payment. There are cases that lay 
down the rule as absolute thatwhen a party, under such circumstances, 
receives crédit as a favor, he takes ail the responsibility of that favor, 
and he must make the payment within the time, or else the benefit of 
that crédit is lost; that is, with this single exception. Those cases ad- 
mit that if the party to whom the payment is to be made, through hia 
intentional misconduct, prevents payment, and the party who is to make 
the payment is thereby unable to do so, according to the terms of the 
crédit, he is protected as if he had made the payment. I think that the 
rule is better that the party must use ail reasonable diligence and effort 
to make the payment, and unless he does that it must be held that it 
annuls the contract. In this case Mr. Terpenning was the man who ne- 
gotiated this insurance, and was the man who took the application of 
Mr. Cronkhite to the gênerai agent. He was the man who received the 
policy from the gênerai agent and delivered it to Mr. Cronkhite, and he 
was authorized to receive the premium. He did in fact coUect five dol- 
lars between the 3d of October and the Ist of November. Mr. Cronkhite 
paid it, and recognized that he was entitled to receive it. Mr. Terpen- 
ning stood by him on that Ist day of November, and, instead of handing 
the money to Terpenning, he said: "I want you to make payment, and 
I will settle with you." Instead of saying: "Hère is the money. I 
want to make payment, and hâve this contract carried out, and this 
matter closed up," — he simply left the matter to Terpenning. Counsel 
argue that, as Mr. Terpenning agreed to pay it, it was the same as though 
the money had actually been paid. I think there is a marked distinc- 
tion. If the money is actually paid to the agent, in the discharge of 
his duties, the company can enforce collection by the strong process of 
the criminal law; but where the agent has simply said to the debtor, "I 
will pay the lijoney for you," it cannot be enforced by any process that 
the criminal law affords. The company i when it gave to Mr. Terpen- 
ning the right to collect this money, never consented to take Mr. Ter- 
penning as its debtor, aud never permitted him to say, "I will be good 
for this premium, and will pay you the money, and the insured will 
settle with me." That is no payment. The money must comè out of 
the pocket of the insured, and pass into the hands of some person who 
has authority to receive it from the company; because after it passes into 
the hands of some person authorized to receive it, an agent either spécial 
or gênerai, the money can be collected by the company, for, if he does 
not turn it over, he is chargeable with embezzlement. So it stands thus 
that there was a party présent who was entitled to receive the money, 
and who had received part of the money; and the insured never gave him 
the money^ and never made any further eflbrt to make payment, but 
simply said to this coUector, "You make the payment, and I will settle 
with you." It seems to me very clear that that cannot be held as the 
exercise of reasonable diligence to accomplish the payment of the money. 
The man was immediately présent who had given him the policy, who 
had conducted the negotiations, who had received part of the premium, 
and who was in fact authorized to receive it ail; and he never handed 
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him tbe money, but sîmply said to hioi, :"You make payment, and I 
. will Bettle with y ou afterwards." The case is one yvheie thç insured 
never bas paid, and where tbe cômpany haa never receiyed, tbe money, 
and wbere. tbere is no showing ,of such reasonable diligence as excuses 
tbe party from non-payment. Tbat was my impression yesterday morp- 
ing, and I studied it ovef in tbe afternoon, and examined tbe authori- 
ties cited by counsel tbis morning, and still adbere to tbat belief, and so 
sball instruct tbe jury to bring in a verdict for tbe défendant. You may 
prépare a,nd submit a verdict for tbe jury. 



Leibrandt & McDowELL Stove Co. V. Fdbeman's lus. Co. OF 

Baltimobe. 

(Cireuii Court, D. MaryUnd, May 17, 1888.) 

IirstmAiîCB— Contribution— Pbo Rata Clause— Atoidanck op Priob Policy— 
Incbeasb dp Ribk. 

The goods destroyed were storéd in warehouses, the rear of which, at the 
time the prior insurance was taken out, was connectedby an iron door on the 
fourth floor with twô buildings occupied by a candy manufacturer, who also 
made use of the fourth floor in rear of the warehouses. Appliances were af t- 
erwardB put into thèse two buildings for the purposes of a steam bakery, and 
communications made with adjoining premises. The insurance Company hav- 
ing refused to issue a policy allowing this occupation, the assured applied to 
another company, which took the risk, and issued a policy containing the usual 
contribution proviso as to additional insurance, prior or subséquent. This 
policy, in describing the premises, referred to the steam bakery, and the pre- 
mium charged in it was double that of the prior policy. Fire spread to the 
warehouses, and the goods were destroyed. Heid, that the flrst policy was 
avoided by the altération, and that there was, theref ore, no double insurance 
within the terms of the second. 

At Law. 

MarshaU <fc HdH, for plaîntiff. 

George HawUna Williams, for défendant. 

Bond, J. This is a suit at law upon a fire insurance policy, submit- 
ted to tbe court without the intervention of a jury. The issuing of tbe 
policy, and tbe loss by fire of tbe goods insured to tbe amount under- 
written by tbe défendant, are admitted. Tbe policy contains tbe usual 
clause providing tbat if tbere be otber insurance tbe company issuing it 
would not be responsible for a greater proportion of tbe loss tban tbe 
sum insured by its policy bore to the whole amount of insurance, wbether 
prior or subséquent thereto. And tbe défense to tbis action is tbat tbere 
was otber insurance at tbe time of tbe loss by fire. 

To sustain tbis plea tbe défendant produces a policy of insurance is- 
sued by tbe Orient Insurance Company of Hartford, Conn., on tbe 30tb 
of April, 1886, for $2,500, which, by a renewal certificate, it appeara 
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wàs continued in forcé until the llth day of August, 1887, at noon. 
The fire occurred on the morning of the 4th day of August, 1887,. not 
originating iivthe premises where the property insured waa situatedi but 
spreading thereto from other buildings a short distance from them . Each 
of thèse policies insured stoves, castings, tin-ware, and other articles in 
the line of business of the plaintiffs contained in warehouses, described 
similarly in each, except that defendant's policy describes the rear build- 
ing on the premises as "communicating with building Nos. 21 and 28 
East Pratt street, and together are occUpied by à candy manufacturer 
and steam bakery," while the policy of the Orient Company describes it 
as communicâtihg by an irbn doôr on the fourth floor with buildings 
Nos. 145 and 147 Pratt street; occupied by a candy manufacturer, who 
occupies also the fourth floor of said rear building. Nos. 145 ànd i47 
are the same premises as Nos. 21 and 23 in defendant's policy. It will 
be seen from this statement of the material parts of the policy that the 
rear building was connected with Nos. 21 and 23 in the Orient's policy 
upon its fourth floor only, and that it was occupied by a candy manu- 
facturer on that floor, while under the defendant's policy it was not only 
so occupied, but likewise by a steam bakery. Application was madeto 
the Orient to issue a policy allowing this occupation, but it was refuged. 

The premium charged by the défendant company upon the risk it as- 
sumed waa at the rate of $1.50 per $100, while that premium which the 
Orient charged, prior to sUch occupation by a steam bakery, was at the 
rate of 75 cents pet $100. To consider the Orient's policy additional 
Insurance, under thèse circumstances would do violence tô the facts. To 
constitute double insurance, not only must the thing insui-ed and the 
parties be the same, but the same risk must be assumed. It is clear 
that the rear building occupied by a candy manufacturer on the fourth 
floor, while the other floors are occupied as places of storage, does not 
ofier the same risk of fire fts it does when it becomes a steam bakery, 
with the necessary accompaniment of ovens for baking, which the évi- 
dence shows were placed in this. And though it be true that no bread 
or cakes had been baked on the premises up to the time of the fire, yet 
other communication had been made with adjoining premises, and fire 
had been made in the bakery oven ta dry it before use. And though it 
is likewise true that the fire which occasioned the loss did not originate 
in this rear building, that is not necessary to avoid the policy. The 
change in the occupation of the building was material to the risk. It 
incréased it, of which fact the premium charged by défendant, while not 
conclusivej is significant, évidence; and, whetfaer the fire occurred by 
reason of the incréased risk or not, the policy of the Orient did not as- 
sume it, and yraa void the moment the change in occupation tobk place. 
With this view of the évidence and finding of facts the court is of opin- 
ion there was no insurance on the goods and marchandise belonging to 
thé plaintifï lost on the morning of the 4th of August, 1887, other than 
that of the défendant; 

Judgment will be entered for the plaintiff for the whole amount of the 
loss as ascertaiaed by the adjustera mentioned iu the policy of the Fire' 
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man's Insurance Company, and a crédit given for the amount already 
paid by it as a contributing insurer and accepted by plaintiff without 
préjudice to his recovery of the whole amount of the policy. 



HiLL V. City of Kahoka. 
iCfireuit Court, E. D. Missouri, B. D, May 14, 1888.) 

1. Bailbcad Compxnies — Municipal Aid— Liabilitt. 

The lown of K. was incorporated by two orders of the county court, made, 
respectively, June 8, 1869, and November 14, 1873, pursuant to 2 Wag. 8t. Mo. 
c. 134. The charter was forfeited for non-user, October, 1888; the creditors of 
the towa not being made parties to the proceedings. In the mean time the 
town had exercised corporate f unctions, electing trustées, levying and coUect- 
ing taxes for municipal purposes, bringing and defending suits, and issuing 
railroad aid bonds. In November, 1886, the city of K. was incorporated, em- 
bracing substantially the same population and territory as the old town of K. 
Held, that the city was liable on the bonds. 
8. Municipal Cobpobations — Defbctive Incorpobation — Eailboad Am 
Bonds. 

The county court in granting incorporation of a town under the Missouri 
act of February 8, 1871, (3 Wag. St. Mo. p. 1314,) acts judicially, and althougb 
its decree erroneously embraces as a "common" 8ome40 acres of agricultural 
land not subdivided into town lots, the decree is not rendered void thereby. 
but voidable only; andsuch error, so long as the state has inatitutedno pro- 
ceedings to revoke the charter on that ground, is no défense to an action on 
railroad aid bonds, otherwise valid, issued by such town. 

At Law. 

Action upon certain railroad aid bonds issued by the town of Kahoka. 
The town was incorporated under the act of February 8, 1871, (2 Wag. 
St. Mo. p. 1314,) the first section of which, in pa/t, is as foUows: 
"Whenever two-thirds of the ihhabitants of any town or village within 
this state shaU présent a pétition to the county court of the county, set- 
ting forth the metes and bounds of their village and commons, and pray- 
ing that they may be incorporated, and a police established for their lo- 
cal govemment, and for the préservation and régulation of any commons 
appertaining to such town or village, and the court shall be satisfied that 
two-thirds of the taxable inhabitants of such town or village hâve signed 
such pétition, and that the prayer of the petitioners is reasonable, the 
county court may déclare such town or village incorporated, designating 
in such order the metes and bounds thereof; and thenceforth the inhab- 
itants within such bounds shall be a body politic and corporate by the 

name and style of 'The inhabitants of the town of ' (naming it) 

etc." The suprême court of Missouri, in construing this statute, in State 
V. McReynoîds, referred to in the opinion, where over 900 acres of farm- 
ing lands were included in the town as incorporated, held that "the word 
'commons' as used in that statute, meant lands included in or belonging 
to a town, set apart for public use, and that the county court had no 
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power to incorporate therewith a district of fanning country adjoining the 
town or village." 

F. T. Hughes and Prank Hagerman, for plaintiff. 

/. W. Howard and Dyer, Lee de EUîs, for défendant. 

Thayer, J. This is an action on coupons of certain bonds issued by 
the town of Kahoka on January 1, 1873. The pétition also contains a 
count upon a judgment against the town recovered April 10, 1877, on 
othér coupons of the same bonds. The town of Kahoka was incorpora- 
ted by two orders or decrees of the county court of Clark county, Mo., 
made and entered of record respectively on June 8, 1869, and Novem- 
ber 14, 1872, pursuant to chapter 134, Wagner's Revised Statutès of 
Missouri. Thereafter, both before and long subséquent to the exécution 
of the bonds in suit, the town assumed the exercise of corporate func- 
tions. Among other things done in a corporate capacity it elected boards 
of trustées, levied and colleeted taxes for municipal purposes, brought 
and defended suits, and issued the bonds now in question. It was 
clearly a corporation de facto, if not de jure. In October, 1886, by a qiio 
warranta proceeding brought against the town in the circuit court ot Clark 
cbunty, it was ousted of its franchises (as the information and decree re- 
cites) for non-user of the same. Immediately thereafter, on November 
1, 1886, the présent défendant, the city of Kahoka, embracing substan- 
tially the same population and territory as the former town of Kahoka, 
was incorporated as a city of the fourth class pursuant to existing laws. 

Under the eircumstances above stated, the présent city of Kahoka must 
be esteemed (so far as corpoïate creditors are concerned) the légal suc- 
cessor of, and as such liable for ail valid indebtedness contracted by, the 
former town of the same name. Even if a municipal corporation can 
forfeit its franchisés by non-user, such forfeiture will not operate to ex- 
tinguish debts of the corporation contracted before the forfeiture was in- 
curred or declared. Furthermore, if corporate creditors are not made 
parties to the proceeding by which the forfeiture is ascertàined and de- 
clared, they are not boùtid by the judgment of ouster. Municipal cor- 
porations cannot extinguish their dâbts by changing their uames, or reor- 
ganizing under new charters, or by failing to exercise their eorporatp 
powers. A debt once contracted by a municipal corporation will sur- 
vive as a debt against whatever corporate entity is subsequently created 
to take its place and exercise its power of local government over substan- 
tially the same people and territory. Broughton v. Pensacola, 93 U- S. 266; 
MobOe V. Watson, 116 U. S. 289, 6 Sup. Ct. Rep. 398; Laird v. DeSoto, 
22 Fed. Rep. 421; People v. Murray, 73 N. Y. 535^. 

It is contended , however, (and this seems to be the main défense) that 
the decree incorporating the former town of Kahoka, of date November 
14, 1872, was a nullity, because the outboundariea of the town, as de- 
fined by the decree, embraced some 40 acres of agricultural lands that 
had never been subdivided into town or village lots. It is conceded that 
incorporated towns in Missouri at the time the bonds in suit werè issued 
had ample authority to issue such bonds, (1 Wag. St. Mo. p. 305, § 17;) 
V. 35F.no. 1 — 3 
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but it is insisted that because the order of the county court defining the 
limits of the town embraced some acres of farming lands, the order was 
null and void, and that the bonds subsequently issued were for that rea- 
son invalid, even in the hands pf a bonafide holder for value. The pofi- 
tlon so taken I regard as untenable for the folio wing reasons: It is not 
true that the order of the county cpurt was utterly void. Themost that 
can be said of it is that it was erroneous, and voidable in a proper pro- 
ceeding brought to testits legality. In granting the decree of incorpo- 
ration the county court acted judicially on a subject-matter that was 
clearly within its jurisdiction. Its decree may hâve been, and no doubt 
was, erroneous, if certain agricultural lands were included within the 
outboundaries of the town; but the order was obligatory, and had the 
effect of creating a corporation which could act as such, and incur debts, 
until the state obtained judgment of ouster for the alleged defect in the 
order of incorporation, or until the order or decree of the county court was 
quashed in a proceeding by certiorari, if the latter proceeding was admis- 
sible. Such was the view taken of the effect of orders of incorporation 
granted by county courts in the case otKayser v. Bremen, 16 Mo. 88. It 
was there held in effect that such orders are so far valid (being judgments 
of courts having jurisdiction of the subject-matter) that they cannot be 
assailed coUaterally or by other persons than the state from whom the 
municipality dérives its charter. , It i^ to be noted also that the décision 
in Kayser v. Bremen was expressly approved in Maçon Go. v. Skores, 97 
U, S. 272. The later case of State v. McMeynolds, 61 Mo. 203, does not 
overrule or question the décision in Kayser v. Bremen, but is evidently in 
harmony with it. The case of State v. McReynolds, was a direct proceed- 
ing in the nature of a quo warrariio, brought by the state to annul the 
charter of a town because over 1,000 acres of agricultural lands had been 
included within the corporate limits. No question arose in that case a? 
to the validity of contracts entered into, or other corporate acts done by 
the town after it was incorporated,and before judgment of ouster was pro- 
nounced, nor was the question whether the order of incorporation was 
void, or merely erroneous and voidable, considered or determined. I 
accordingly conclude that the deqision in Kayser v. Bremen is at this day 
aa authoritative exposition of the law of the state, and that décision neces- 
sarily implies that an order o^ incorporation which is defective only in 
the respect that it includes some, farming lands, is not void, but is to be 
treated as erroneous and voidable in a direct proceeding brought by the 
proper party to annul it. In accordance with this view, it foUows that, 
although there was a flaw jn the charter of the town of Kahoka which 
might bave warranted a judgment of ouster if the state had ever elected 
to question the validity of the order of incorporation on that ground, yet, 
until the entry of such judgmçnt, it was a corporation de jure as weU as 
de facto, and as such had auth.ority to issue the bonds in suit. 
• Some questions not heretoforealluded to were discussed on the trial of 
the cause. For example, it vas urged that in no event can any party 
but the state take advantage uf a defect in the charter of a municipal cor- 
poration of the kind involved in this suit, and that the state of Missouri 
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(as îs the fact) never attempted to revoke the charter of the town of Ka- 
hoka because farming lands were embraced within ils borders. This 
proposition is supported by the décision in Kaysçr v. Bremen, and ap- 
pears to be the settled doctrine in this state. 

It was furthermore contended tbat the town of Kahoka contracted the 
debt sued for as a corporation, and was a corporation de facto if not de jure, 
and for that reason cannot défend against an innocent pùrchaser of the 
bonds, even though the order of incorporation was a nullity. AUer \. 
Town of Oameron, 3 Dill. 198. I hâve not found it necessary to consider 
the iast proposition critically, and accordingly express no opinion as to 
its merit, prefernng to rest my décision on the grounds before stated. 

Jadgment will be entered for the plaintiff. 



GooDRiDGE et (d. V. Union Fao. Ry. Co. 
{Oiareua Court, D. Colorado. ^Lks 13, 1888.) 

1. LmrrATioN op Actions— Fob Pbnaitt— Kailboad Companies. 

Laws Colo. 1885, c. 373, § 9, p. 310, authorizing the person injured by unjnst 
discrimination in the matter of freiglit charges, etc., on the part of a railroad 
Company in that state, to recover a penalty in the amount of three times the 
actual damages, is a pénal statute; and an action under tbat section to recover 
such penalty for an unreasonable exaction of freight is barred in one year, 
ander Qen. 8t. Colo. 1883, § 2170, providing that "ail actions for anj[ penalty 
♦ * * brought by * * * any person to whom the penalty is given, 
« « * shall be commenced within one year nezt after the oflense is com- 
mitted.» 

a. Samb. 

A complaint against a railroad company under Laws Colo. 1885, c. 378, § 9, 
p. 310, to recover the penalty denounced thereby for an unjust exaction of 
freight, alleged that the company posted its schedule, and that plaintifl, be- 
lieving that that schedule was uniform for ail persons, paid the rate charged 
therein, but that, as a matter of fact, the company took freight from another 
person 40 cents a ton less'than what plaintiff paid. Seld, on demurrer, that 
no concealment by the company was sbown, and that the action was barred 
under Qen. St. Colo. § 3170, within one year from the time the oflense was 
committed, and not within one year from the time the discrimination was dis- 
covered. 

8. CoMMON Cj^^kiees of Goods— DisciuMiNATroiî— Pleading. 

Acount lu a complaint against a railroad company to recover for unjust dis- 
crimination, irrespective of the penalty imposed by Laws Colo. 1885, c. 273, § 
9, p. 310, averred that plaintifE paid oiie dollar per ton; that the company 
charged a corporation, naming it, only 60 cents per ton, and that "such charge 
to plaintiff for such transportation services were and are unj ust, unreasonable, 
and extortionate. " Held, on demurrer, that the complaint was good; it not 
being incumbent on plaintifl to show what was a reasonable charge. 

4 Pleadeso— Complaint— Bailboad Companies. 

In Colorado the common-law count for money had and received is good on 
demurrer to complaint in an action against a railroad company to recover for 
unjust discrimination in freight charges. 

At Law. On demurrer to the complaint. 
Sàmpson & MiUett, for plaintiff. 
Tetter & OraÂood, for défendant. 
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Brev^er, J. This complaint is ia three counts. The first seeks to 
recover the triple damages given by section 9, c. 273, Acts 1885, p. 
310j the second seeks to recover damages for an tinreasonable exaction 
of freight; and the third is the old common-law count for money had 
and received. Two cases involving somewhat similar questions were pre- 
sented to my brother Hallett, and decided in April last. 

One objection made to the first count is that it is ambiguous and un- 
certain, in that it fails to state when thèse freight charges paid by the 
plaintiffs were paid ; that is, it allèges that they were paid between Octo- 
ber, 1885, and August, 1887, not specifying any particular month or 
year in which they were paid; and it is insisted ihat section 8 of the 
statute of limitations bars ail actions of this nature unless brought within 
one year from the time the cause of action accrued; and hence, as it is 
uncertain how much of this bulk of freight charges was paid within the 
year, the complaint is uncertain. That dépends upon two questions, — 
first, whether this is an action for a penalty, and, if so, whether section 
8 applies to an action of this nature. My brother Hallett, in his opin- 
ion, without deciding, intimated that he thought said section 9 was a 
remédiai, as contradistinguished from a pénal, statute. I cannot agrée 
with that. It is plainly, under the décision of the suprême court as well 
as the rules of the common law, a; pénal statute; and this is an action to 
recover the penalty. The statute forbids unjust discriminations, and 
then section 9 gives triple damages in case of such unjust discrimination. 
The section is headed "penalty," and the party injured is authorized to 
recover three times the actual damage. Now, this excess above the act- 
ual damage is something imposed as a penalty upon a railroad company 
for doing that which by a former section of the statute is forbidden. A 
remédiai statute is one which simply furnishes a new remedy, or makes 
a more perfect remedy than existed before; so that the party injured un- 
der the new statute may more effectually secure fuU compensation for the 
injury which he has suffered. A pénal statute is one which, while it 
may secure actual compensation,' goes beyond and punishes the wrong- 
doer for the wrong he has done; and it matters hot that none of the pen- 
alty goes to the state, and that ail goes to the party injured. Statutes 
are very fréquent in ail states — and it is in the exercise of the police power 
of the state that they are passed — which, giving fuU compensation, say, 
in addition, that the wrong-doer shall forfeit or pay double, triple dam- 
ages, or a fixed sum or penalty, for the wrong he has done. If I had any 
doubt upon that proposition it would be settled by the case of Railroad 
Co. V. Humes, 115 U. S. 512, 6 Sup, Ct. Rep. 110, in which was con- 
sidered a statute of Missouri, "whîch gave to a party double damages in 
case its cattle were injured by a railroad whose track was not fenced. 
That statute is iike this. There the cattle of Humes were injured, and 
he was entitled to recover double damages. Hère the party who ia 
wronged by unjust discrimination is allowed to recover triple damages. 
AU goes in this case to the party injured; ail went in that case to the 
party injured. It was held that that action was brought under a pénal 
statute, — was an action for a penalty. — that the additional damages were 
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by way of punishment to the corapany for its négligence, and that it was 
notavalid objection that the sufferer, instead of the state, received them. 
The mode in which fines and penalties shall be imposed, whether at the 
suit of a private party or at the suit of the public, vvhat disposition shall 
be made of the amounts coUected, are matters of législative discrétion. 
The opinion discusses the matter at some length, clearly showing what, 
I think, outside of and independent of that décision, would be plain, — 
that an action of this kind is an action to recover a penalty. 
The statute of limitations provides, (section 8 :)' 

"AU actions and suits for any penalty or forfeiture of any pénal statute 
brought by this state, or any person to whom tlie penalty or forfeitu re is gi ven , 
in whole or in part, shall be commeneed within one year next after the of- 
fense is committed, and net after that time." 

Hère the whole penalty is given to the party, and cornes within the 
plain letterof that section. 

It is further insisted that, where there is concealment of a wrong, that 
the time during which such concealment runs is not to be included within 
the statutes. The cause of action dates from the time the wrong is dis- 
covered. Be that as it may, it will not avail in this case, for there is 
no allégation of concealment. The complaint allèges that the défendant 
posted its schedule, and that the plaintiff, believing that that schedule 
was uniform for ail persons, paid a rate of one dollar per ton. Now, 
that is very far from alleging that the railroad company concealed its 
wrong. Non constat but everybody except the plaintifiFs knew that the 
Marshall Coal Company was receiving a rate of sixty cents. Perhaps the 
published reports of the company disclosed it; perhaps the pJaintiffs 
never made any inquiry. So, whatever might be the rule, if there was 
a distinct allégation in this count that the défendants had concealed the 
fact of this unjust discrimination, the complaint, as it stands, fails to show 
concealment, and therefore the demurrer to that count will be sustained. 

The second count is to recover for an unjust discrimination, irrespectr 
ive of the statute. In that count it is averred that the plaintiffs paid 
one dollar per ton; that the défendant charged the Marshall Coal Company 
only sixty cents; and then the count goes on and avers in gênerai language- 
that "such charges to plaintiffs for such transportât! on service were and 
are unreasonable, unjust, and extortionate." Now, I think that is enough. 
A simple allégation that the plaintiffs were charged a dollar a ton and 
that they had paid that amount, and that those charges were unreason- 
able and extortionate, states a good cause of action. It may not follow, 
as a conclusion from that, that the différence between sixty cents and one 
dollar is the measure of damages; that may dépend upon other consid- 
érations; but if the charges which the défendant exacted from the plain- 
tiffs were unreasonable and extortionate, the plaintiffs are entitled to at 
least nominal damages. I do not understand in a complaint of this kind, 
at least as against any objection raised by demurrer, that it can be said 
that it was the duty of the plaintiff to show what was a reasonable charge, 

'Gen. st. Colo. 1883, § 2170. 
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or to aver what it would hâve coât thë railroad company to transport the 
eoali or what would hâve been a reasonable interest on the money invested 
iii the railroad en terprise; thoseare matters of évidence. It is true the 
languag« is gênerai; but I think, as against an objection raised by de- 
murrer, the language is suflBcient. ■ 

The third count is simply the common-law count for money had and 
received. ■ I présume that suchacount is good in Colorado, as it is most 
anywhere else, under the Code, as against any objection that can be 
raised by demurrer. 
, The deoiurrer to Ihe second and third counts wiLl be overruled. 



McDonald v. Union Pac. Ry. Co. 

(Circuit Court, B. QolwaÂo. May 8, 1888.) 

NBaLiGENOÈ— Dangeroub Prbmises— Trespassbb. 

fThe complaint alleged that défendant company, in operating its coal mine, 
sank a shaft. and threw out a pile of slack, (on its own ground;) that the 
slack caught flre, and smouldered for a long time, until the pile sank to 
the surface of the ground, on the top nothing appearing but lifeless ashes, 
but there being live coals underneath; that this slack was contiguouB to a 
town of 700 inhabitants; that it was not fenced in, and that no notice was 
posted to warn persons of the danger; that plaintifE, a boy 13 years of âge, 
and a étranger in the town, being threatened by some miners, and fleeing from 
them, ran across the slack, supposing it to be nothing but ashes, and was se- 
verely burned. HM, that the complaint was demurrable, défendant having 
a right to put the slack on its own ground, and plaiutifC being a meie tres- 
passer.i 

At Law. On demurrer to complaint. 
0. B. ThorruM, for plaintiflf. 
WiUard Teller, for défendant. 

Brewek, J. In the case of McDonald against The Union Pacifie Kail- 
way Company there is a demurrer to the complaint. The complaint al- 
lèges that the défendant railway corporation owns and opérâtes a coal 
mine in the town of Erie; that it sank a shaft, and in the prosecution of 
its work threw out a pile of slack; that that slack caught fire, or was set 
on fire, and smouldered for a long time, till the pile sank to the surface 
of the adjacent soil. On the top appeared nothing but lifeless ashes; un- 
derneath there were live coals. This plaintiff, a boy of 12 years of âge, 
a Etranger in the town, was threatened by some miners, and, fleeing from 
them, ran across this slack, thinking it nothing but ashes. The moment 
he put his foot on it he sank into the hot coals, and was burned. For 
that injury he sues the railroad company. 

' ^Eespeoting the subject of dangerons premises, and the liability for injuries sustained 
by thosewhoare expressly or Impliedly induced or allured thereon, see Oil-Mills Co. v. 
CJoftey, (Ga.) 4 S. E. Kep. 759, and note; Nichols' Adm'r v. Railroad Co., (Va.) 5 S. E. 
Rep. 171; SpUttorf v. Btate, (N. Y.) IS N. E. Rep. 333; Clarke v. City of Richmond 
(Va,) 5 S. B. Rep. 369; RaUway Co. v. Bamhart, (Ind.) 16 N. B. Rep. 121. 
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Of course, the fact that the défendant îs a railroad compariy culs no 
figure in this case. The wrong complained of is in its opérations, its 
Works at the mine; and the case stands just as though the défendant was 
an individual who had a coal mine, threw out a pile of slack, and leftit. 
It is further alleged that this slack was contiguous tô the town of Erie, a 
place of about 700 inhabitants; that it was not fenced in; that no notice, 
placard, or anything was placed to warn persons against the danger, and 
that to the eye it appeared as a mass of lifeless ashes. But was there 
anj'^ négligence in that for which the défendant could be held liable? 
The slack was thrown on its own ground. The court must take judicial 
notice of the ordinary opérations of a mine, how customary it is when 
a shaft îs sunk to throw the refuse one side. That was what was done 
hère. Anattempt is made to bring it within the rule laid down by the 
suprême court in the Stovi, Case, 17 Wall. 657, where a railroad company 
leit a turn-table insecure, unfastened, and boys came around, and, play- 
ing with it, oûe of them was injured; and it was held that there was a 
question of fact which must be submitted to a jury as to whether there 
was or was not négligence in thus leaving the turn-table on its own ground 
insecure. There was one significant fact in that which ail men milst 
take notice of, and that is the temptation which anything of that kind is 
to boys, They are attracted by such an instrument; like to see it tum; 
like to ride oh it. The railroad company, like everybody else, must 
take notice that such an instrument as that is a temptation, and likely 
to attract boys of tender years, who are ignorant of the dangers that sur- 
round it. But what temptation is there in a pile of ashes? Would any- 
body anticipate that a boy, even of tender years, would be attracted by 
a pÙe of ashes, an ash heap of any shape? It is true, this boy, fright- 
ened by others, and fleeing, ran across it, or attempted to rùn across. 
So he would if there had been a pile of manure, instead of ashes, or any- 
thing elsè which did not on its face warn him of danger, or discourage 
him from attempting to cross. Assuredly no individual would antici- 
pate, or could be expected to anticipate, that there was anything in a 
pile of ashes any more than in a manure heap which would attract boys 
and lead them to play about it, or get into trouble from it. A person 
who, without business or invitation or permission, goes onto the ground 
of another, is a trespagser. One that thus went on the mining property 
was a trespasser. There was no implied license, no implied invitation 
to this boy to corne there, nothing to attract him to this ash heap. It 
éeems to me that it cannot be charged against the défendant that it was 
guilty of any négligence in leaving this pile of ashes without a fence, or 
without a notice, warning persons not to step upon it. The boy cannot 
be classed as one absolutely of tender years. He was 12 years of âge. 
Of course, a boy at that time of life bas not the expérience and judgment 
of one of maturer years, but he is not like a child of two, three, four, or 
fîve years, without any expérience, without any judgment. He cannot 
be called in référence to a matter of this kind, running away from boys 
who were frightening him, a mère child of tender years in the purview 
of the law. So upon the facts as stated, atod there being no other facts 
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than thèse, it seems to me very clear that the défendant cannot be charged 
with négligence in leaving an unfenced ash heap adjoining its coal shaft. 
The démarrer will be sustained. 



Van Aveby v. Union Pac. Ry. Co. 

(Circutt Court, D. Oohrado. May 7, 1888.) 

Mastbr akd Servant— "Who are Fellow-Servants— Locomotive Engiseers. 
Locomotive engineers are fellow-servants, and in Colorado the company 
employing tliem is not liable for Personal injuries resulting to one from tlie 
négligence of anotiier in a collision.* 

At Law. Action for damages for personal injuries. On demurrer to 
the complaint. 

Browne & Pwtnam, for plaintiff. 
Téler <fc Orahood, for défendant. 

Breweb, J. In this case there is a demurrer to the complaint, and 
the question presented is really only this: Whether an engineer is a co- 
employe with another engineer in the sensé of that rule of law which re- 
lieves a railroad company from responsibility for the négligence of one 
co-employe. The old rule unquestionably was that ail employés, even 
the super intendent and gênerai manager, were simply co-employes of 
the one master. That bas been limited ,by repeated adjudications. Of 
course, this court is bound to follow the rulings of the suprême court of 
the United States, and in the case oi Randall v. BaUroad Co., 109 U. S. 
478, 3 Sup. Ct. Rep. 322, a question arose of this kind; The party in-, 
jured was an engineer, the négligent party was a brakeman employed on 
another engine, and the court unanimously held that they were co-em- 
ployes. There was no complète définition in that case, and yet, as giv- 
ing certain rules which determined whether the party injured and the. 
party doing the injury were co-employes, the court, says this: , 

"They are employed and paid by the same master, the duties of the two 
bring them to work at the same place at the same time, so that the négligence 
of one in doing the work may injure the other in doing his work. Their sep- 
arate services hâve an immédiate common object — the moviiig of trains; 
neither works under the orders or confcrol of the other; eaeh by entering Into 
a contract of services takes the risk of the négligence of the other in perform- 
ing his services." 

There it was an engineer on one train and a brakeman employed on 
another. Hère it is an engineer on one engine and an engineer on an- 
other. The duties of the two brought them to work at the same place 
at the same time; the négligence of the one might and did injure the 

' See, contra, Bailroad Co. v. Ackley, (Ky.) 8 S. "W. Rap. 691. As to who are tellow- 
servants, see Wolcott v. Studebaker, 84 Fed. Kep. 8; McMaster v. Railway Co., (Miss.) 
4 South Rep. 59. 
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other; theii separate services had an immédiate common object — the 
moving of engines; neither worked under the orders or control of the 
other. Following that, in 112 U. S. 377, 5 Sup. Ct. Rep. 184, the 
famous jBoss Case, the suprême court, by five to four judges, held that a 
conductor having charge of a train was so far localized in his work, and 
given such control over the train, that it was.fair to hold him as a vice- 
principal, and not a co-employe with one on another train injured by 
his négligence; but they do not carry this exception to the old rule be- 
yond the conductor; and while, of course, no man can know what may 
be the décision of the court in subséquent cases, I am reliably informed 
that the décision was intentionally and narrowly limited to the case of a 
conductor. In Railroad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. Rep. 
690, a case that went up from Dakota, the court held that one who had 
charge of the keeping of the cars and machinery in order was not a co- 
employe with one who was at work as a brakeman, on the ground that 
it was an independent duty of the railroad company to see that its ma- 
chinery, its cars, were kept in order; and that that was nôt a common 
service with that of one who is employed in running trains. In 119 U. 
S. there are two cases, — one, Steam-Ship Co. v. Carey, p. 245, 7 Sup. Ct. 
Rep. 1360, and the other Raîlway Go. v. McLaughlin, p. 566, 7 Sup. Ct. 
Rep. 1366. Neither of those cases adds auything to the question, for 
hey were each affirmed by a divided court, so no principle of law was 
setâed. In one of them the négligence charged was of some agent of 
thé company in failing to provide a suitable rope. That was the duty 
of one who had charge of the machinery of the company as contradis- 
tinguished from one who worked in using such implements; and yet, by 
only a divided court, the judgment below was affirmed. The other case 
went up from lowa, and that was affirmed by a divided court; although 
in lowa, by statute, they hâve abolished the rule in respect to co-em- 
ployes, just as they hâve in Kansas. So the rule, as at présent left by 
the suprême court, — and that, of course, guides me, — is that an engineer 
îs a co-employe. It is a common service in a common object,— the mov- 
ing of trains, — and, following the décisions of that court, I must sustain 
the demurrer to that complaint. 



+■ 



Canteb v. Colorado United Min. Co. 

[Oireiiit Court, B: Colorado. May 4, 1888.) 

Mastkr akd Servant — Négligence of Master— PLEADrao. 

The complaint in an action for damages for personal injuries set ont the 
employment of plaintifC by défendant, and charged a breach of diity on the 
emplOTer's part in failing to lîeep a certain ladder in proper repair, and that 
one 01 the rounds of said iadder broke and dropped plaintiff. The allégation 
of négligence was to the eflect that "it was the duty of défendant to keep said 
ladder in good, safe, and secure condition, so that those in its employment 
mlsht éecurelv ascend and descend the shaf t UDon the same. " SelA. on de- 
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murrer, that the duty 6f the employer was stated too broadly, and that the 
complaint abould be amended so as to confine that duty to the exercise of 
"reasonable care and diligence. " * 

At Law. Action for damages for personal injuries. On demurrer to 
complaint. 

r. M. Patterson, for plaintifif. 
R. S. Morrison, for défendant. 

BSEWEE, J. In this case there îs a demurrer to the complaint. The 
cause of action is one for personal injuries. There is really no différence 
between counsel on both sides and the Court as to the rule of law appli- 
cable to cases of this kind. The complaint charges a breach of duty on 
the part of the défendant in failing to keep a ladder in good condition, 
one of the rounds of which broke, and dropped the plaintiflf, causing the 
accident. It is not the absolu te duty of an employer tb see that the in- 
struments and machinery hé provides are safe. The lirait of his duty 
ia reasonàble care and précaution in that respect. I think that, taking 
the complaint as a whole, it may be an open question whether any more 
flïan a breach ofsuch duty is charged, and yet, in the clause stating the 
ûûty sepàrately, it is stated broader than the law imposes. The partio- 
ular clause reads thus: 

"That it was the duty of said défendant company to keep thôsaid ladder in 
good, safe, and secure condition^ so that those in its employment migbt ascend 
and descend tbe shaft upon the satue, secure from harm by reason of the 
toeaking of or injury.to the same." 

< That, construed strictly, is an affirmance that it was an absolute duty, 
and a breach ofthat duty necessarily would causé liability, and in cases 
it)f this kind, where the form of the complaint is ehallenged in the first 
in3fcance,-^oases in which we ail know that the sympathies of the jury 
ifeturally go put to the injured person,' — I do not know but what it is 
fairaad. right that the language of the complaint should be made tech- 
-nically aecurate in describing the duty resting upon the défendant. So, 
lîàlthougb there is gênerai language in the subséquent part of the com- 
plaint that the défendant negligently and carelessly did so and so, I 
think, as this is ehallenged in the first instance, it would be no more 
than fair to sustain the demurrer, and at the same time permit an amend- 
ment by interlineation in this clause, so that it shall read that it was 
the duty of said company to use reasonable care and diligence to keep 
the said ladder, etc.; or putting at the close of the sentence, "So far as 
the same could be accomplished by the exercise of reasonable care and 
diligence," so that, when the complaint is read to the jury, and com- 
mented on, it may appear that the limit of its duty is the exercise of 
reasonable care and prudence. 

■ -lAiUtistBr's llablUty for Injuries to bis iservant for defective arrangements is not that 
of ari insux^ or ôf a guarantor. The questiou is one of rëaéonable care and diligence. 
Battèrsbtx -r. Raiïway Co., (Mich.) 18 N. W. Rep. 508^18 N. W. Rep. 584; Richards v. 

i Rough; (Mloh.) 18 N. W. Rep. 785; Railroad Co. v. Wagner, (Kan.) 7 Pao. Rep. 204; 

jPiercor. Mills, (Ga.) 4S. E. Rep. 381; Manufacturing Co. v. McCormiok, (Pa.) 12 AtL 
Rep..278; BoWen v. Railway Co., (Mo.) 8 S. W. Rep. 230. 
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CowAN V. Union Pac. Ry. Co. 

(^OireuU Court, S. Colorado. May 13, 1888 ) 

Masteb aud Sbbtant — NEOLiasKCE OF Mastek— Failueb to Fence Railhoad 
Tback. 

Neither common nor statute law in Colorado require that a railroad Com- 
pany shall fence its track to prevent cattle from straying upon it. Hence, 
"ihe Company is not liable for the death of one of its engineers caused by a 
collision with cattle ou the track. 

At Law. Action for damages. On demurrer to complaint. 
Brotvne & Putnam, for plaintiff. 
TeU^ & Orahood, for défendant. 

Brewer, J. In Cowan against the Union Pacific Railway Company 
is a demurrer to the complaint. The cause of action is, briefly, that the 
plaintiff's intestate was an engineer on the defendant's road, and while 
running a train, stray cattle jumped on the track, whereby Ihe engine 
was thrown therefrom and he killed. Neither common nor statute law 
in Colorado requires that a railroad company fence its track to prevent 
cattle straying upon it, and where there is no obligation there is no 
liability. Counsel for plaintiif, in his brief, admits there is no au- 
thority sustaining this complaint, but insists that somebody must blaze 
the way, and we ought to. It ig sufRcient reply to that that it is the 
duty of the law-making power — -the législature — to blaze the way. Th« 
duty of the court is simply to walk super aviiquas vias. Mkny a case I 
décide one way when I should décide differently if I had authority to 
make as well as construe the law. In the absence of any législative ac- 
tion establishing a new rule, the only true way and ruie for the court is 
to say ifoi lez scripta est. The demurrer to the complaint will be sus- 
tained. This is one of those cases whose pleading, I think, in the nature 
of things, cannot be changea so as to make a cause of action. 



HoLLAND V. Brown et ol. 

(Distnct Court, D. Oregon. May 22, 1888.) 

1. Death bt WBONQnJi, Aci^-Action by Ad ministbatob— Damages. 

Tbe damages given to an administrator for the death of his intestate by the 
statute of Oregon (Comp. 1887, § 8,71 ) are, when reco vered, assets of ,tbe estate. 
They do not include anytliing but what is conséquent on the death, and there- 
fore no allowance can be made for the expenses of the illness attendant on 
the injury which caused thé death, or of the burial of the deceasèd. 
& Samb. 

Thèse damages are in the nature of a compensation paid by the wrong-doier 

. ; ;to creditors and nest of kin of thé deceased for the loss of life in which they 

bave a pecuniary interest, and incidentally the liability to pay them ia calcu* 

lated to secure from carriers and corporations more considération for thelivei 

of passengers and employés committed to their care. 
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8. SaME— LlABILITY OF VeSSELS IN Fault. 

Perry-boat No. 8 and the steam-launch Mikado collided in the Willamette 
river, in front of the Portland slip of the former, and thereby caused the death 
. of a passenger on the latter, when such colliBion might bave been avoided and 
the death prevented by the proper handling of elther boat. Held, the owners 
of both boals are liable to the administrator of the deceased, under the statuta 
of Oregon, in soUdo, for the damages resulting from such death. 

[SyUahuB by the Court.) 

In Admiralty. 

William H. Èffinger, for libelant. 
Rufus MaUory, for Brown & McCabe. 
John W. WhaUeiy, for receiver, Koehler. 

Deady, J. This suit is brought by the libelant as the administrator 
of the estate of Philip J. HoUand, deceased, against the défendants J. 
A. Brown and William L. McCabe, as owners of the steam-launch Mikado, 
and Richard Koehler, as the receiver of the United States circuit court 
of this district, of the property of the Oregon & California Railway Com- 
pany, the owner of the steam ferry-boat No. 2, to recover damages for 
the death of said Philip, alleged to hâve been caused by the concurring 
négligence and misconduct of the persons in charge of said boats, re- 
spectively, on October 26, 1886. 

The owners of the Mikado and the receiver answer separately, and the 
controversy has assumed a three-sided form; each défendant practically 
admitting that the deceased came to his death by the fault of the person 
in. charge of 'the other's boat. Brown and McCabe also allège that the 
négligence of the deceased contributed to his death; and both défendants 
allège that his death was no loss to his estate. The character in which 
the libelant sues is admîtted. 

From the pleadings and évidence in the case, and a view of the vicin- 
ity where the injury occurred, I find the folio wing facts: 

On and before October 26, 1886, the Oregon & California Eailway Company 
was the owner of the steara ferry-boat No. 2, then ruiiniiig under the direc- 
tion of the défendant Koehler, receiver as aforesaid, as a ferry-boat on the 
Willamette river, between her slip at the foot of F street in Portland, and 
her landing on the east sida Of the river, a distance of about 1,000 feet across 
the stream and 800 feet down the same from said slip. 

ïhe ferry-boat is a double ended, heavy, side-wheel, iron boat of great power. 
about 130 t'eet long and 54 feet wide over ail, — her guards projectiug beyond 
her hull some 10 to 12 feet, and about 8 feet above her water-line, and is 
capable of making 12 miles an hour, and of stopping when under way, at full 
apeed, in about 70 feet. 

At the same tlme the défendants Brown & McCabe were the owners of the 
stéam-launeh Mikado, then éngaged in carrying passengers between Port- 
land and Albina,— a distance of about a mile, — starting from her dock in 
Portland, between D and E streets, and about 360 feet above the ferry slip. 
The Mikado is a propeller about 45 feet long and 12 feet beam, and can make 
10 to 12 miles an hour. She has a pilot-house a f ew feet aft of her stern, 
back of which is a cabin on deck and an open space at the stern, for the ac- 
commodation of passengers, of which she can carry 60. 

Brown & McCabe are stevedores, and the Mikado was being used by them 
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to earry their workmen down the river, to assist in loading and unloading ves- 
sels. Brown usually acted as pilot, for which he had a license f rom the United 
States inspectors. At tliis time the owners of the Mikado were under con- 
tract with Robert Macintosh, a ship carpenter of Portland, to carry his work- 
men to and from their employment between the termini of her route, at so 
much a month. 

On tiie morning of October 26, 1886, the Mikado was at her dock with 35 
or 40 passengers on board* mostly workmen going to their day's labor, includ- 
ing the deceased, who was then in the employ of Macintosh as a "liner" of 
ships atid "handy man." Brown, the pilot, was not on hand. Arthur Jones, 
a youth between 11 and 18 years of âge, who is now engaged as flreman on 
the Northern Pacific Railway, and was then employed on the boat in some 
sqbordinate capacity, often took the wheel under Brown's direction. The time 
having arrived for the passengers to go to their work, Jones undertook to 
make the trip as pilot. Aceordingly the Mikado was started out, head up 
sfcream, and swung around till her bow pointed down stream, at about 250 
f eet from the west shore and her dock, when Jones observed the f erry-boat com- 
ing out of her slip on the way across and down the river to her east shore 
landing, He immediately gave one blast cf his whistle, to signify that he 
intended to pass to the right. The pilot of the ferry-boat immediately re- 
sponded with one whistle, and, instead of porting his helm and passingtothe 
right, up stream, stopped his engines. At the time thèse signais weregiven, 
the ferry-boat had moved out from her slip about 20 feet, and the Mikado was 
about 300 feet above the point where the courses of tlie two boats, if continued, 
would cross each other at right angles. 

The ferry-boat had not yet gotten steerage-way, and was moving directly 
across the river at about three miles an hour, whilé the Mikado was moving 
down stream at about flve miles an hour, with her helm slightly to port. The 
ferry-boat, by force of the impetus already obtained, continued to move for- 
ward through the water after her engines were stopped, and the Mikado did 
not change her course or slacken her speed until the collision was imminent or 
unavoidable, when slie ported her helm and stopped her engine. About the 
same time the ferry boat reversed her engines. 

The port side of the bow of the Mikado came in contact with the starboard 
side of the ferry-boat, about 20 feet aft, at an angle of about 45 deg., and ran 
under the latter, which pushed the pilot-house of the Mikado, with Jones in 
it, off into the river on the starboard side. 

At and just before the collision took place the deceased, with two other pas- 
sengers, was standing on the deck of the Mikado in front of the pilot-house. 
One of them saved himself by jumping overboaid and the other by springing 
up onto the guard of the ferry-boat. But the deceased was cauglit about the 
head, between the guard and pilot-house, and badly hurt, from the effects 
of which he subsequently died. Among other injuries, his jaw was broken 
and his skuU f ractured at the base, which resulted in an abscess on the brain, 
that was the immédiate cause of his death. 

There was neither wind nor current to interfère with the action or manage- 
ment of the boata, and either could hâve been stopped, backed, or turned aside 
without diflSculty in time to avoid the collision. 

From thèse facts, but one conclusion can be drawn. The management 
of both boats wias in fault. The first duty of a person in charge of a 
vessel, partieùlarly where the lives of passengers are at risk, is to avoid 
a collision by ail means. 

The Mikado was moving at the rate of 5 miles an hour, and the ferry- 
^oat at the rate of 3, when the whistles were blown. The former would 
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cross the course of the latter in a distance of 300 feet. The ferry-boat 
was then 20 feet from shore, and her length was 130 more, which made 
her bow 150 feet eut in the stream. The ferry-boat was making 4f feet 
a second, and the Mikado 7i feet in the same time. At this rate the 
Mikado -would pass over the 300 feet in a little less than 41 seconds, while 
the ferry-boat would move forward 150 feet in a little more than 86 
seconds, and thus bring them both to the point of intersection within 
less than 5 seconds of each other. 

From this it is évident that it ought not to hâve escaped the attention 
of a compétent and attentive pilot that if the two boats continued to 
move as they did at and after the whistles were blown, the Mikado would 
most likely coUide with the ferry-boat at some point along her length 
of 130 feet. The engineer of the ferry-boat testified that he got the bell 
to reverse the engines in about a half minute after they were stopped. 
In that time the ferry-boat would move over about 140 feet, which 
would put her bow 290 feet from the shore, and at right angles with the 
course of the Mikado, when her engines were reversed. It is therefore 
quite évident, notwithstanding the testimony to the contrary, that the en- 
gines of the ferry-boat were not reversed until or just before the moment 
of collision. 

Thèse conclusions as to distances, times, and rates of speed are, of 
course, only approximately true. They are drawn from widely discrepant 
and contradictory statements of witnesses, most of which are at best but 
indefinite impressions and off-hand guesses. 

But of this fa et there is no doubt: Thèse two boats came into colli- 
sion under circumstances from which it plainly appears that either of 
them hiîght easily hâve kçpt out of the other's way, and that the death 
of Philip J. HoUand was caused thereby. 

The pilot of the ferry-boat, after responding to the signal of the Mi- 
kado, and seeing that she was about to pass directly in front of hira, 
ought to hâve reversed bis enginea at once, and thus hâve avoided the 
collision. Instead of this he allowed his boat to keep moving forward 
tbwards the point of collision, apparently relying on the fact that there 
was plenty of room for the Mikado to pass to the starboard of him, and 
if she did not keep out of the way, and a collision occurred, she would 
certainlyget the worst of it, and, be more careful in the future. 
' Oii the other hand, when Jones saw that the ferry-boat was moving 
through the water at right angles with his course, and her forward end 
within less than 200 feet of it, he ought to bave ported his helm, and 
passed at least 100 feet in front bf her, or reversed his engines and waited 
for her to go by. Instead of this, he willfully held on his way, acting 
apparently on the idea that as he had what, by virtue of the signais, he 
called "the right of way," he was justified in passing so far to theleftaa 
to compelthe ferry-boat nol only tostop her engines, butto reverse them, 
to back ont of hia way; and this, notwithstapding there was a breadth 
of not less than 700 feet of good water on his right, the very side of the 
river to whieh he wa,S:bound, and the obligation he was under, to carry 
the deceased and his fellow-passengers safely,.so far as practicable, "by 
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tbe exercise of human care and foresight." Shoemakei' v. Kingshury, 12 
WaU. 376. 

Indeed, I think the Mikado was primarily in fault, in undertaking to 
cross the bow of the ferry-boat in such proximity to it, while it was 
moving forward, éspecially whîle there was so much open water and free 
way on her starboard. The signal made by the Mikado did not give her 
the absolute "right of wây" ovër any particular part of the river. It 
only signified that the Mikado would pass to the starboard of the ferry- 
boat, and therefôre the latteir must pass to her starboard or slow up or 
stop until she got by. It would hâve been very inconvénient for the 
ferry-boat to hâve kept under way and ported her helm, as that would 
bave taken her up stream, while her course was diagonally down stream. 
Therèfore, she might properly slow up or stop until the Mikado passed. 
But the ferry-boat is a large machine, — a floating bridge, — an established 
and licensed method of transit, moving to and fro at regular and short 
intervais on the line of a great interstate thoroughfare; and, in my judg- 
ment, it is an abusé of the sailing rules prescribed by section 4283 of 
the Reviséd Statutes — pàrticularly in and about the wharves and harbor 
' of this city — ^for every little côckle-shell of a craft that catches the ferry- 
boat cbming out of her slip to whistle for the so-callëd "right of way," 
and thUs compel her not only to stop her engines but reversé thém, so 
thé cockle-sheU can pass imniediately in front of the great beat with im- 
punity, înstead of waiting a few seconds until she bas passed on. 

But in this proceeding the misconduct of the one party does not ex- 
cuse the other. The pilot of each boat was bound, irrespective of the 
propriéty of the conduct of the other, to do what he could tô avoid a 
collision on account of the danger to human life. 

In the considération of this question no spécifie effect has been given 
to the fact that the Mikado did not bave a licensed pilot àt thé véheel. 
For thus àcting withoùt license Jones may be proceeded against under 
the law personally, and Brown bas already paid a fine. But in this suit 
the only inquiry, so far as the Mikado is concemed, is, was she in fault, 
whether manàgèd by a licensed or unlicensed pilot ? But, in consîdering 
ihe propriéty of Jones' conduct on the occasion, it is impossible to al- 
together overloôk the fact that he was an inexperiènced and determined 
youth, who jirobably was more Concerned to assert what he càlled his 
"right of way" against thé Mbig boat" than to avoid a collisionl ' 

Although this suit was brought on the theory that this court might 
bave jurisdictioii of the wrong complained of, without the aid Of any 
statute of congress br the state, and therefôre the damages were only lim- 
ited by the judgment of the court, yet on the hearing it was admitted, 
on the authority of the casé of The Èarrishurg, lld U. S. 199,7 Sup. Ct. 
Sep. 140, that the right to damages at ail was derived from the statute 
"of the state, which limits the amount to $5,000, and therefôre the claim 
in the libel for $10,000 damages was abandoned. In additibii to the 
claim for gênerai damages the libel containsadaim for spécial damages, 
«^ising from the expenses of the last sickness and burial of the deceased, 
amdunting to$lj4l5.' 
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A statute of Oregon (Comp. 1887, § 371) gives the administration of 
a person whose death "is caused by the wrongful act or omission of an- 
othçr,"a right to recover damages therefore, not exceeding $5,000. The 
damages, when recovered, are assets of the estate, and must be disposed 
of accordingly. They are assessed for the pecuniary injury to the de- 
ceased perspn's estate caused by his death. Nothing is therefore allowed 
for the BufFerings of the deceased, nor as a solaee to the survivors. 

The; right to thèse damages may be enforced in the admirai ty, when- 
ever the wrong which caused the death occurred, as in this case, on a 
navigable water of the United States. S.ee Holmes v. Eailway Co. , 6 Sawy . 
262, 5 Fed. Rep. 75, and cases there cited; also LaÂd v. Poster, 31 Fed. 
Rep. 827. 

In estimating the damages resulting from the death of the deceased to 
his estate, his âge, health, habits, and disposition and capacity to labor 
and make and save money and acquire property musst be considered. 
.Holmes v. RaUway Co., 6 Sawy. 262, 5 Fed. Rep. 75. 

The deceased was about 40 years of âge, and in good bodily health 
and strength. He was not in the full sensé of the term a skilled work- 
man; but his brother, the libelant, is a master ship-carpenter, and the 
deceased worked at and about this business, and was considered a wiU- 
ing, "handy man." His employer at the time of his death, a master 
ship-carpenter, with whom he was oiice a partner, gave him employment 
abouth^fthetimeatfivedoUarsaday. Another master workmansaid he 
paid for the same kind of wprk four dollars a day . At the same time the 
evidenceshows that he was what is called a "good fellow," given more çr 
less to drink and dissipation when not employed, and, although he bad no 
one but himself to support, died worth nothing. There are some circum- 
stances, however, which tend to show that a short time before his death 
he had gone to live with his brother, the libelant, and was intending and 
attempting a new and better life. He does not appear to hâve been mar- 
ried, and his relatives, so far as the évidence discloses, are the libelant 
and a sister. 

He was capable of earning probably $4 a day for 300 days in the year, 
and, supposing he would lay up $4Q0 a year of this sum for 20 years, 
the simple money value of his life might be worth the présent sum of 
$5,000, , But it is impossible to say whether he would hâve done so or 
not. It is possible that he might, but the probabilities are ail against it. 

The case of RaUroad Co. v. Barron, 5 Wall. 90, arose under an Illinois 
stetute that contained a direction which, though not expressed in the 
Oregon statute, is fairly implied in it. It reads: "The jury may give 
such damages as they shall deem a fair and just compensatio:i with réf- 
érence to the pecuniary injuries resulting from such death to the wife and. 
next of kin of such deceased person, not exceeding the sum of S5,000." 
lïi commenting on this statute the court, speaking by Mr. Justice Nel- 
son, says: 

" We do not think it necessaiy to prove actual pecuniary loss. It can rarely 
be done. The atleinpt to do it would substitute the opinions of witnesses for 
the conclusions of the jury. The faets proved will enable the jury to décide 
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on the proper measure of responsibility. Some cases are barder than others, 
and the law intends the jury shall discriminate in différent cases. There is 
no flxed measure of damages, and no artiflcial rule by which the damages in 
a given case can be computed. " 

In Railroad Go. v. McCloskey, 23 Pa. St. 526, a case arising under a 
somewhat similar statute, it is said: 

"The principle which requires compensation for the death of a freeman is 
not at ali new in history. It was long an institution among our Anglo-Saxon 
ancestors; and perhaps it was never positively abolished, but rather died out 
under the influence of the Norman conquest and the centralizing powerof the 
liing's courts, which treated ail such wrongs as wrongs done to the king, and 
hence as criminal offenses, It seems to hâve been an institution common to 
ail Germanie pations, and perhaps to every people tha*; rose one degree above 
the Savage life, and were still striving to rise. With them it was intended as 
a compensation to surviving kindred, and as a means for preventing thedis- 
orders that foUoW in the train of private re venge." 

ïhis was the aneient Saxon weregild, or priée of a homicide or other 
crime, whereby a fixed pecuniary compensation was made to the next of 
kin for the death of a relative. Every man's life had its value, called a 
"were," and in the time of King Athelstan the were of every order of per- 
sons in the state, from the king to the eheorl, was fixed by law. Blount, 
Law Dict. "Weregild," 1 Reeve, Eng. Law, 16; 4 Bl. Comm. 188, 313. 

And although the primary purpose of the modem statute, like that of 
the aneient custpm, is to pro vide compensation forthe injury rather than 
to inflict punishment for the wrong, yet in estimatiijg the damages for 
the former it may be well to remember that the liability to pay them 
may hâve the efifect to inculcate a wholesome regard for human life, aad 
compel carriers and corporations having the persons of passengers and 
employés in their care to a faithful discharge of their duty towards them. 

Giving due weight, then, so far as I can, to thèse facte, probabilities, 
and considérations, my judgment is that the damages for the death of 
the deceased ought not to exceed $2,500. 

The items of expense of the sickness and burial of the deceased, con- 
cerning which any proof was offered, are as follows: 56 days in St. Vin- 
cent's hospital, with day and night nurse, and shroud and Jiquor, $168; 
undertaker, $94.50; carriagehire,$28; ferriage, $^.30; grave, $15; priest 
and choir, $26; physician, $325. In ail, $670. 

I do not think anything can be allowed in this suit for thèse expenses, 
— at least as such. True, they are the resuit of the wrongful conduct of 
the défendants which caused the death of the deceased. But the action 
given by the statute is for the death simply. This includes, of course, 
ail such losses to his estate, or creditors and next of kin to whom it be- 
longs, and for whose benefit the action is allowed, as may be fairly im- 
plied from the cessation of his life. 

The fact on which the damages are computed is death and its consé- 
quences, and not its antécédents or cause. And yet it is manifest that 
the estate of the deceased is injured or diminished by thèse expenses. 
The damages allowed in this case must first be applied by the adminis- 
trator to the payment of what may be found justly due the creditors of 
v.36F.no.l — 4 
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the estaté on thÎ3 account. l'or thîs reason it mîght be proper and con- 
venient tp hâve the probable ariiount of thèse expenses considered in es- 
timating the gênerai damages. But as the statute, in my judgment, does 
net authorize the recovery of damages on any such account, the claim 
must be rejected. 

ïhe défense of contributory négligence remains to be considered. 

-The burden of proof in this behalf is on the défendant alleging the nég- 
ligence. The only particular in which it is claimed that the conduct of 
the deceased contributed tp his death is that heoccupied a place on the 
forward deck instead of the cabin or the after one. Ordinarily there was 
no unusual danger in being there. There was nothing to indicate that 
passengers were not allowed forward of the pilot-house. Jones does not 
say that he gave the passengers any warning on the subject on this occa- 
sion, though he thinks he dfd speak of it at some other time in the hear- 
ing of the deceased. If this was a dangerous position under ordinary 
circumstances, it was tbe duty of the owners of the boat to provide some 
meahs of restraining or warning passengers from going there. The fact 
that on this occasion the deceased and two others stood on this deck just 
in front of the pilot-house, right under the eye of the pilot, withouta 
woird or suggestion from him to the contrary, proves that the position 
was not regarded by the latter as one of any particular danger. 

But it is said that he wàs négligent in remaining there after the collis- 
ion wasimmihent. But that is not at ail certain. Hemight havethought, 
as one of his companions did, that the safest course was to remain and 
take the chance of gettirlg on the big boat at the point of collision before 
thelittle bne was run down. His companioo, who jumped oVerboard, 
said he did so rather than undertake to get bact along the narrow space 
between the holise and gunwale, bécause hè thought the Mikado was go- 
ing to bè sunk. " 

The evidetice is ineager and obscure on this point, it only appearing 
that of the three persons wbo sfood on this deck one jumped overboard 
and another sprang upon theguardof the ferry-boat and wassaved, while 
the deceased, 'who, for aught that appears, was inténding and trying to 
escape in the same way, was caught by the head between the guard and 
pilothouse, as in the jaws of a vice, and crushed so that he died; and, 
but for the fact that the pilôt-hoUse gave way and was pushed overboard, 
he probably would bave been killed outright. However, the deceased 
having been placed in this dàngerpus predicament, by the fault of the de- 
fendants, they are liable for his déath, even if it appears that it was pos- 
sible for hini to hâve escaped unharmed, The law does not require skiU, 
diligence, or good judgment from à person in such a situation or moment 
ôf danger and excitement, but' regards him as one in extremis, whose con- 
duct, though erroneous or unwise, it does not consider a fault. Ladd v. 
Foster, 31 Fed. Rep. 831, and cases there cited. The défendants, having 
by their concurrent négligence caused the deàth of the deceased, are lia- 
ble, in solido, for the damages. Id. 835, and cases there cited. 

The libelant is entitled to a dbcree against the défendants for the sum 
of $2,500, and costs and disbursements of the suit. 
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Cammeyer V. Ddbham Hocse Deaikage Co. et al. 
{dreutt Court. JV. D. lUinoi*, May 16, 1888.) 

RlBPLEVIlir— JUDGMENT — AmBNDMENT— RBTtJRN OF PpOPEKTT. 

2 Starr & C. St. 111. p. 3016, c. 119, § 23, provides that "îf the plaintiff in 
an action of replevln fails to prosecute bis suit with eflect, or suiters a non- 
suit or discontinuance, * ♦ * judgment shall be given for tbe return of 
the propjsrty and damages for the use thereof from the time it -was taken un- 
til a return thereof shall be made, unless the plaintiS shall in the mean time 
hâve become entitled to the possession of the property, when judgment may 
be given against him for costs and damages, " etc. Held where, upon the case 
being callèd for trial, plaintiff dismissed the suit, and the usual order was en- 
tered Bimply adjudging that the cause be dismissed, and that défendant re- 
cover his costs and hâve exécution therefor, that the court had no power, 
after two full statute terms had passed, to enter judgment for a return of the 
property 

At Law. On motion to amehd judgment. 
J. E. Skeper, for the motion. 
Mr. Durées, coMra. 

Blodqett, J. This was ^n action of replevin commenced in this court 
for a quantity of iron pipe, etp. The plaintiffs gave the usual bond to 
the marshalj conditioned for the due prosecution of the suit and return 
of the property, if return should be awarded; and the writ was duly ex- 
ecuted by taking the prçperty from the possession of the défendant and 
delivering it to the plaintiff. On the 14th day of April, 1886, when 
the case was called for trial, the plaintiff's attorney dismissed the case, 
and the usual order was entered when a plaintiff dismisses his own case, 
simply adjudging that the cause be dismissed, and that défendant recover 
his costs from the plaintiff, and that he hâve exécution therefor. The 
Illinois statute provides (chapter 119, § 22:^) 

"If the plaintiff in an action of replevin fails to prosecute his suit with 
effect, or suffers a nousuit or discontinuance, or if the right of property is ad- 
judged against him, judgment shall be given for the return of the property, 
and damages for the use thereof from the time it was taken until a return 
thereof shall be made, unless the plaintiff shall in the mean time hâve become 
entitled to the possession of the property, when judgment may be given against 
bim for costs and damages. * * *» 

No judgment for a return of the property was rendered, and the de- 
fendant now cornes and moves the court for such judgment, and a writ of 
retomo habendo, on notice duly served on the attomeys who brought the 
suit. The attomeys so served protest that they are no longer attomeys 
in the case, and submit that inasmuch as two full statute ternis hâve 
passed since the judgment of dismissal was entered, the court bas lost 
control of the tecord, and cannot now make any substantial change in it, 
or render a judgment for return of the property. 

The case seems to be fuUy covered by the case of LUI v. SUxikey^ 72 

«a Starr & 0. St. ni p. 2016. ! , 
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111. 495, where a cause was diamissed on the defendant's motion because 
no déclaration had been filed by the first day of the second term, the 
court awarding to défendant a judgment for costs, but giving no judg- 
ment for return of the property. About two years thereafter, and after 
the lapse of the term at which the cause was dismissed, défendant moved 
to amend the judgment, as is done in this case, by the addition of a 
judgment for return of the property. Such motion was allowed, and on 
appeal the suprême court reversed the action of the court, holding that 
the court had no supervisory power over the judgment after the expira- 
tion of the term at which it was rendered; that the amendment made 
was a mfttter of substance, and not a mère matter of form; and that 
although the court on the dismissal of the case had the right to render a 
judgment for return of thé property, it by no means followed that it 
could 'several years afterwards review its own judgment and enter the 
judgment that should bave been entered in the tirst instance. And to 
the same effect are Troutman v. Hilh, 5 Bradw. 396; Bêcher v. Sauter, 
89 111. 596; Jmes v. Randolph, 104 U. S. 110; Unçler v. Lewis, 1 Fed. 
Eep. 378. The statute, it will be seen, provides for just such a judg- 
ment as was entered in this case, if it shall appear that the plaiîitiflfsince 
the commencement of the suit bas become entitled to the possession of 
the property in question; and, in the absence of proof to the contrary, 
the court will présume that the judgment was in accordance with the 
proof before the court. But even if proof was now offered showing con- 
clusively that at the time the judgment of dismissal was entered there 
was nothing before the court which would authorize the court to deny 
the judgment for return of the property, such proof could not now be 
heard, as that would be in effect correcting the error of tb«* court after 
the term had closed. The motion must be overruled. 



Ex parte Kinnebrew. 
ICirouU Court, N. D. Qéorgia. March 19, 1888.) 

1. Intoxicatino Liquors— CoNSTiTUTroNALiTT OF AcTS— Régulation of Com- 

MKBCB— Geoboia Local Option Law 

The Georgia local option act of September 18, 1885, which, after prohibit- 
ing the sale of intoxicating iiquor, provides, " that nothing in this act shall be 
80 construed as to prevent the manufacture, sale, and use of domestic wines 
or cider, " etc., in excepting domestic wines from the prohibition must be talien 
as also excepting other wines, and so construed is not in violation of Const. U. 
S. art. 1, § 8, giving to congress the power to regulate interstate commerce. 

2. Courts— Fedbbal Jukisdiction— Fédéral Question. 

Whether the objectionable pa;rt of the Georgia local option act of Septem- 
ber 18, 1885, belng separated, thé rest may stand alone, is not a question aris- 
ing under the United 8tates constitution, or a law or treaty of the United 
States. 
8. Samb— Due Pbocess of Law. 

When a défendant has been indicted for violation of the Qeorgîa local op- 
tion act of September 18, 1885, the validity of which is for the state court to 
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détermine, has been tried by a jury according to the usual forma, and been 
heard in the suprême court of the state, and the case, for want of any fédéral 
question, has been rejected at the United States suprême court, his imprison- 
ment is not "without due process of law. "'■ 

Pétition for Writ of Habms Corpus. 

The relator's case is thus stated in his pétition; 

"The pétition of Coluuibus D. Kinnebrew, who allèges that he is a citizen 
of the United States and of the state of Georgia, respectfuUy showeth that he 
is illegally restrained of his liberty in violation of article first, section eight, 
and paragraph third of the constitution of the United States by being deprived 
of his liberty by L. P. Thomas, the sherilï of Fulton county, in the Northern 
district of Georgia, by virtue of an alleged accusation, with the verdict and 
judgment of the court, or sentence, rendered thereon, which was depending 
in, triedi and said verdict and sentence rendered by the city court of Atlanta, 
of said Fulton county; a copy of which said accusation, verdict, and sentence 
is heretoattached as a part of this pétition, and ismarked ' Exhibit A.' Peti- 
tioner shows that he was accused on said accusation, tried, and found guilty, 
and sentenced bysaid court as and at the times stated in said Exhibit A, (said 
conviction,, verdict, and sentence being had and pronounced on 6th day of 
July, A. D. 1887,) for an alleged violation of what is linown as the ' General 
Local Option Liquor Law,' which said alleged law is a pretended act of the 
gênerai assemblyof Georgia, approved bythe governor 18th day of September, 
1885, entitled an 'Act to provide for preventing the evils of intempérance, by 
local option in any county in this state, by submitting the question of pro- 
hibiting the sale of intoxicating liquors to the qualifled votersof such county; 
to provide penalties for its violation, and for other purposes.' The-case made 
by the testiraony and submitted to the jury being that petitioner had bartered 
and sold for a valuable considération, alcoholic, spirituous, malt, and intoxi- 
cating liquors to one R. S. Ogborn, and other persons, on the 26th day of April, 
1887, and other days since Ist day of July, 1886; said liquor not being domes- 
tic wines, nor wines sold for sacramental purposes, nor pure alcohol. Peti- 
tioner shows that the jury were instructed tiiat the law which petitioner was 
charged with violating was said gênerai local option liquor iaw, as appears 
f rom the charge of the court, which is a part of the record of said case in said 
«ity court of Atlanta, and is as follows: ' The jury is instructed that it is un- 
lawful for any person, within the limits of any county of this state in which 
what is known as the "General Local Option Liquor Law" is of force, to seU 
«r barter for valuable considération, either directly or indirectly, or to give 
iiway to induee trade at any place of business, or furnish at any other public 
places, any alcoholic, spirituous, malt, or intoxicating liquors, or intoxicating 
bitters or other drinks, which, if drank to excess, will produce intoxication.' 
Petitionershows that the provisions of the said gênerai local option liquor law 
which relate to the prohibition of or rendering illégal the sale of liquor, and 
to what liquors, bitters, or drinks are prohibited to be sold or given away, are 
the sixth and eiglith sections of said act. Ail of the other provisions of said 
pretended act relate to the method of invoking the exercise of the local option 
provided for therein, of Iiolding an élection, canvassing, and declaring the re- 
suit, with penalties for fraud in such an élection, or for the violation of the 
hereinafter recited sections of said act. Said sixth and eighth sections are as 
follows: •" 

'Respectlngtheconstitutional guaranty of due process of law, seeHutson'V. Pro- 
tection Dist, (Cal.) 16 Pac. Rep. 549, and note; People v. Haug, (Mich.) 37 N. W. Rep. 
21; Savage t, Com., (Va.) 5 S. B. Rep. 565; School-Dist. v. Seminary, (Pa.> 12 AU. 
Eep. 857. 
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"'Section Si^tb. That if amajorityof the votes cast atany élection Iield as 
by this act provided shall be " Agaijast ihe sale, " it shall not be lawful for any 
person within the liinits of such county to sell or barter for valu able consid- 
ération, either directly or indirectly, or give away to induce trade at any place 
of business, or furnish at other public places, any alcoholic, spirituous, malt, 
or intoxicating liquors, or intoxicating or other drinks which, if drank to ex- 
cess, will produce intoxication.' 

"' Section Eighth. That nothihg in this act shall be so construed as to pre- 
vent the manufacture, sale, and use of domestic wines or oider, or the sale of 
wines for sacramental purposes: provided such wines or oider shall not be 
sold in bar-room by retail ; nor shall anything herein contained prevent Jicensed 
druggjsts from selling or furnishing pure aJcohol for médicinal, art.scientiflc, 
and mechanical purposes.' 

"Petitioner shows that it w as for an alleged violation of this pretended act 
as above set forth— for the alleged sale or barter of liquors, bitters, or drinks 
not for sacramental purposes, and the same not being domestic wine or cider 
or pure alcohol — that petitioner was tried as aforesaid, and is now retained 
and deprived of bis liberty. Petitioner further shows that the various steps 
necessary to be done to hâve the élection spoken of in section sixtli of said act, 
above quoted, called and ordered for the county of Pulton aforesaid, were duly 
carried out as prescribed in said pretended act. Petitioner shows that a péti- 
tion as prescribed in said act, asking that such élection be held for Fulton 
county aforesaid, was presented to the ordinary of said county, and that an 
élection as prayed was ordered thereunder, and said élection held on the 26th 
day of November, 1885, and that said élection resulted in a majority 'Against 
the sale, ' of 228 voters, and that said res ult had been proclaimed and published 
under the requirements of said act, and tliat said act, if valid and coustitu- 
tional, had'gone into effect, and was of force, on and after Ist day of July, 
1886^ But petitioner allèges that said law is unconstltutional and void as 
in violation of the paragraph, section, and article of the constitution of the 
United States ârst aforesaid, in this: that said act above qnoted attempts to 
discriminate in favor of domestic wines and ciders, as specifled in the eighth 
section thereof, and against ail other wines or liquors of every sort not domes- 
tic; said discrimination being contrary to said article, section, and paragraph 
of tlie constitution of the United States. Petitioner shows that his said case 
on said accusation has been carried by him to tiie suprême court of Georgia, 
and that said court has aflirmed said sentence and judgment of said city court 
of Atlanta in his case; that said judgment of afiirmance has been made the 
judgment of the said city court; that no further appeal, writ of error, or any 
other way of escaping said sentence and Judgm<>nt remains which can now be 
had or taken in any state court, nor of reviewing the same. Petitioner shows 
that he is now restrained of his liiierty, and deprived of the same, by said L. 
P Thomas, sheriff of Fulton county aforesaid, under said judgment and sen- 
tence of said city court; that said judgment and sentence and said restraint 
and deprivation of petitioner's liberty thereunder are in violation of said ar- 
ticle flrst, section eighth, paragraph tbird of the constitution of the United 
States, and are void, and petitioner's restraint and deprivation of liberty with- 
out color of law, — unconstltutional as ^oresaid, — nul) and void. Petitioner 
shows tliat said gênerai local option liquor act lias not been declared to be un- 
constltutional by the suprême court of Georgia." 

A writ of habeas corpus having issued, the case is submitted on the fol- 
lowing agreed statement of facts: 

( 1) "That this matter be heard before the Honorable Don A. Paedee, j udge 
of said court, at New Orléans, La., on Monday, the 13th day of February, 1888. 
(2) That the statôments contained in the pétition for writ of habeas corptis 
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are trùe. (8) That in addition to said statements the foUowing are also true, 
viz. : After the said judgment of the said cifcy court was afflrmed by the su- 
prême court of Creorgia, an application for the allowance of a writ of error 
to the judgment of the said suprême court, accompanied by a full and com- 
plète transcript of the record in said case, was presented to one of the Judges 
of the suprême court of the United States, to-wit, Mr. Justice Field, and the 
Bame was by Mm handed to anôther jndge of said court, to-wit, Mr. Justice 
Harlan, who, upon an inspection of said application^ and examination of 
said record, refnsed to allow said writ, as follows: 

" ' Suprême Court of the United States. 

" 'Washington, DecemberS, 1887. 
" • Gentlemen : Mr. Justice Field handed me the record and your brief in 
Kinnébrew v. State of Qeorgîa for an examination in connection with applica- 
tion by your client for the allowance of a writ of error to the suprême court 
of the state of Georgia. The allowance of the writ must be denied. I am 
unable to flnd in the record even any intimation that a fédéral question was 
raised or decided, or that there was any claim upon the part of your clients of 
rights undei: the constitution of the United States. ïhe claim in tlie grounds 
fora new trial in the couitoforiginaljurisdiction.that "the verdict isagainst 
the lg,w," is insufiBcient to show that a fédéral question was raised, oi that a 
fight utidef thé constitution of the United States was asserted, withiri the 
meaning of the statutes giving the suprême court of the United States power 
to review the judgments of the highest court of a state. I return the papers 
. bymail. Ees'py, your obdt. servant, 

"' John M. Habl^, Circuit Justice assigned to 6th circuit. 
" f To Messrs. Arnold & À,rnoîd, 4ttomeys at Law.'' " 

Moœâl 0. Glenn and C. D. HiU, fot iheSt&tB. 
KMhmn, King&Spalding, for réiator. 

Pardbé, J. The gênerai "local optioii" act of the législature of the 
state bf GéOrgia, apprqved Sepiiember 18, 1885, as set forth in the agreed 
statémènt; of facts on file, in so far as it discriminâtes infavof of domes- 
■ tic wihësi and a,gainst the importation and sale of wines manufactured 
in othéï" States and foreign coùntries, is in violation of the constitution 
of the Uaited States. Wéliimv. Missouri, 91 V. S. 27 h; Tiemanv.Rmker, 
102 U. S. 123; Wdherv, Virginia, 103 U. S. 344; Saizenstein v. Mavis, 
91 111. 391; ViTies v. State, 67 Ala. 73; McOrèart) v. State, 73 Ala. 481. 
The domestic wines mentldned in the eighth section of the aci are such 
wines iïs are made within the state, and probably from fruits grown therein. 
See Com. v. GUtinan, 64 Pa. St. 100; Laws Ga. 1887, p. 21. If it is 
considered that the sixth section of the act prôhibits the sale of imported 
wines, àhd wines made in other states, undér the head of intoxicating 
liquors, or other drinkswhich, if drank to excess, will produce intoxica- 
tion, while the eighth section permits the sale of domestic wines, then 
the nncdnstitutional discrimination is apparent on the face of the act, 
and it can only be eliminated by striking from the act the exception in 
favor of domestic wines; or, by construction, inserting in the act an ex- 
ception in favor of irapoïted wines and wines from other states. The one 
meanâ tostrike ont something the législature did enact, and the other is 
to insert something thât the législature did not enact, in terms, but is 
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the légal implication arising froiù what the législature did enact. In 
McCreary v. State, supra, the' suprême court of Alabama, foUowing the 
case of Powell v. State, 69 Ala. 10, and citing Tieman v. Rinker, 102 U. 
S. 123, held, in a case strictly analogous to the présent, that the illégal 
proviso or exception of the statute might be stricken out, and the re- 
mainder permitted to stand unaffected thereby, and thus e,fïàrmed a con- 
viction for doing that which the législature of Alabama enacted might 
be donc. In Spraigue v Thompson, 6 Sup. Ct. Rep. 988, the suprême 
court of the United States, in reversing the suprême court of Georgia in 
the Pilotage Cases, 69 Ga. 409, says in regard to the principle of con- 
struction which disregards illégal exceptions, and leaves the rest of the 
law to stand as a separable part of the statute: 

"The insuperable difflculty with the application of that principle of con- 
struction to the présent instance is that, by rejecting the exceptions intended 
by the législature of Georgia, the statute is made to enact what confeaseJly 
the législature never meant. ' It conféra upon the statute a positive opération 
beyond the législative intent, and beyond what any one can say it would hâve 
enacted, in vlew of the illegality of the exceptions,'' 

The case of Tieman v. Rinker, supra, passed upon. a tax law of Texas 
requiring an annual tax to be paid upon the occupation of liquor selling 
generally, but exempting wines or béer manufactured in the state, and 
the suprême court held that the statute was inoperafive so far as it made 
a discrimination against wines ànd béer imported from other states; that 
the sale of thèse products riiust stand on the same footing as to tax as the 
wines and béer manufactured in the statç, but that there was no objec- 
tion to the tax as laid on the sellers of brandies and whiskies and other 
alcoholic drinks. It appears to be doubtful that the législature of Geor- 
gia intended the said act to be sep9.rable and to stand as the law-makers"^ 
will, without the protection therein afforded to Georgia wines. See sub- 
séquent act, approved September 12, 1887, taxing dealers in domestio 
wines. Laws Ga. 1887, p. 21. And no one can authoritatively say that, 
, without such protection to Georgia wines, the people would hâve given 
the majority vote necessary to put the act in force; nor can any one say 
that with a provision exempting ail wines that the législature would hâve 
enacted, or the people would hâve adopted, the act. In the case of Weii 
V. Calhoun, 25 Fed. Rep. 865, decided in this court in 1885, Judge Mo 
Cay, in commenting on this same Georgia law, and tihe unconstitutional 
discrimination, said: 

"It is possible, as I think, toseparate this obnoxious clause — protecting do- 
mestic wines from the opération of the act — from the rest of it; déclare it. 
void, and let the broad prohibition clause have its full effect, I am not, how- 
ever, as clear on this branch of the subjecfc as I would like to be." 

The considération of the foregoing cases, and the reason of this par- 
ticular case, lead me to the conclusion that Tieman v. Rinker, supra, is 
the proper guide to foUow in con^truing this Georgia act, and that ac- 
cordingly the said act is to be held inoperative so far as it discriminatea 
against wines imported from other states; that the sale of thèse products 
must stand on the same footing as the domestic wines of Georgia; and 
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that there is no objection to the gênerai prohibition of the sale of alco- 
holic, spirituous, malt, or intoxicating liquors, or intoxicating bitters or 
other drinks which, if drank in excess, will produce intoxication, other 
than wines imported or domestic. This strikes outno clause, no provis- 
ion, of the statute, but merely gives the statuts the construction that the 
legislators must hâve întended in view of their acquaintance with and 
sworn intent to support the constitution of the United States. Under 
this construction of the statute, as the relator shows that he was not 
convicted for selling wines imported or otherwise, he présents no case for 
relief on the ground that he is in custody in violation of the constitu- 
tion of the United States. Of course, if the Alabama view be taken, and 
the statute held to be valid when sufRciently purged by striking out the 
exception as not enacted, then the relator was properly convicted, and is 
entitled to no relief. And I think it is proper to say that my examina- 
tion of the authorities leads me to the conclusion that the same resuit as 
to relief in this case follows if, as claimed by relator's counsel, the said 
act is not separable, so as to stand as a valid law with the illégal excep- 
tion stricken out. As has been already stated, according to the agreed 
case, the relator, Kinnebrew, was not prosecuted and convicted under or 
by reason of the unconstitutional proviso or exception in the said act, but 
under the part of the act that the législature had the power — if it had the 
■will— to enact. Whether that part can stand as a separable part of the 
statute does not dépend upon the constitution or laws of the United 
States, but upon général principles of législative construction; and if 
it be conceded that it cannot stand because the statute isan entirety, and 
not separable, then the case is very similar to In re Brosnahan, decided 
by Mr. Justice MillÈk on circuit, and reported in 18 Fed. Rep. 62. In 
that case Mr. Justice Miller, conceding that the claim that the oleomar- 
gariqe l^w of Missouri "is an unwarranted invasion of public and private 
rîghts', ah âssùmption of power without authority, in the nature of our 
institutions, and an interférence with the natural rights of the citizen and 
of the public, which does not corne within the province of législation," 
said: 

"This objection to the statute is one which we cannot considerin this case. 
As already stated, when a writ of habeas oorpus is issùed by the circuit court 
in behalf of one in custody of a state ofBcer under judicial proceedings in state 
courts, under siate laws, the only inquiry we can make is whether he is held 
in violation of the constitution orof a law of congress, or atreaty of the United 
States. The act in question may be in conflict with the constitution of the 
state Without violating the constitution or any law or treaty of the United 
States. It may be in excess of the powers which the people of Missouri hâve 
conferred On their" législative body, andthereforevoid, without infringiiig any 
principie found in the constitution, laws, or treaties of the United States." 

It is clear that the relator cannot be said to be in custody in violation 
-of the third paragraph, section 8 of article 1 of the constitution of the 
United States, which relates to régulations of commerce with foreign 
nations, and ainong the several states, and with the Indian tribes, since, 
as has been stated, he was not convicted under that part of the statuto 
which discriminâtes against the importation and sale of other than do- 
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mestic wines. Relator's case woiUd be a very différent one if he had 
been indicted, tried, and convictéd for importing andselling foreign wines, 
or the wines from othér gtates, in the sfate of Georgià, or if that even had 
been his real offense, though not sîiown by the indictment. 

Nor dp I think it can be fairly said that the relater bas been deprived 
of his liberty without due process of law in violation of the fourteenth 
amendment of the constitution of the United States. He has been in- 
dicted by a grand jury for an offense punishable by the letter of the acts 
on the statu te-books; tried by a juiy, with ail the forms which from time 
immémorial hâve been held tobe "due process of law;" his case has been 
heard in the suprême court of his state, and been rejected at the suprême 
court of the United States as not involving any fédéral question, and 
should be eonsidered as finally decided. See Cooléy, Const. Lim. (Ist 
Ed.) 356; Hurtado v. Califomiq,, 110 U. S. 537, 4 Sup. Ct. Ëôp. 111, 
292. It is probably true that not every législative enactment is "due 
process of law,"; but where an alleged statu te does not conflict with aiiy 
provision of the fédéral constitution, and,, if void at ail, is only void bé- 
cause of the application of gênerai principles of législative construction, 
and where under such a statute a person is indicted by a grand jury and 
regularly tried, conviqted, and sentenced, with fnll opportunity to make 
ail his défenses, in a state court, which, of course, décides upon the valid- 
ity of the statute under which it proceeds, 1 am of the opinion that he 
has had "due process of law," and particularly that no case is thereby 
made to authorize a federaj court to interfère and release the convict on 
the ground that he is in custody in violation of the constitution of the 
United States. To interfère in such a case would be an assumption of 
appellatejurisdiction by the circuit courts in criminal cases in the state 
courts in which no distinctive, if any, fédéral question is involved. 

The wntothabeaa corpus in this cçae will be discharged, and the re- 
later remanded to the custody of the sheriff of Fulton county, Ga., with 
costs. 



United States v. Polite et al, 

(District Court, £>. South GaroUna. May 15, 1888.) 

INdict^ibkt akd Information— Filihg Information— SuFFioiBifCT. 

An information set out that it was issued on the oath of the office of the dis- 
trict attorney, but the information was not sworn to. Accompanying the in- 
formation were the papers of the commissioner who held the preliminary ex- 
amination, showing that the acc^sed had been arrested on a warrant issued 
upon affidavits, and stating the necessary facts upon tcnowledge, and that at 
. the hearing the évidence a^ainst the accused was taken under oath. Beld, on 
motion to quash, that the information was good. 

Information under Rev. St. U. S- § 5399, for impèding a witness. On 
motion to quash. 

T. E. Miller, for the motion. 
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C, M. Farman, Asst. Dist. Atty., contra. ' 

SiMONTON, J. The défendants are before the court on an information 
filed by the district attorney for violating section 6399, Rev. St., imped- 
ing a witness. Accompanying the information are the papers of the 
conimi^sioner who held thepreliminaryexamination, including the swom 
testimony of thewitnesses taken in the présence of the accused. The in- 
forniation sets ont that it is on the oath of office of the district attorney; 
but itis notsworn to. The défendants' motion is based upon the absence 
of an affidavit to the information. It is true that informations must be 
based upon affidavits which show probable cause àrising from facts within 
the kno^ledge of the parties making them, and that mère belief is not 
Buffioient. JI. S. v. Tureaud, 20 Fed. Rep. 621. In the case at bar, 
the défendants were arrested on a warrant issued upon an affidavit stat- 
ing facts on knowledge. They were brought before the commissioner, a 
committing magistrate. The évidence against them was taken on oath. 
Thus ail the requirements of the law were fulfilled. Beadley, 3., in Irir 
etmctims to Ckmimissionera, 3 Woods, 502 . Upon this swom testimony the 
information was filed. The motion to quash is refused. 



United States v. Gruveb. 
(Diêirict Court, D. South CaroUna. May 16, 1888.) 

POBT-Oî'FICB — STEAinT» FBOU THE MaILB. 

The onl:^ offense punisbable under Bection 6467, Rev. St. U. S., ts "the Bteal- 
ing or takinç" by a postal employé of the articles enumerated in this section 
from the mail intrusted to him, which mail has been embezzled, secreted, or 
destroyed by him. 
(SyUabus by the Cowrt.) 

At Law. 

James L. Graver was indicted for ofi^enses committed in violation of 
Rev. St. U. S. §§ 3891, 5467. Défendant demurred. Demurrer sus- 
tained. 

L. F. Yovmiang, U. S. Dist. Atty., for the United States. 

Q. L. Buist, for défendant. 

SiMONTON, J. The défendant, a letter carrier in Charleston, was in- 
dicted under two counts: One for violating section 3891, Rev. St.; the 
other for violating section 6467, Rev. St. The count upon section 6467 
is in thèse words: 

"And the jury aforesaid, upon their oaths aforesaid, do further présent that 
Jahaes L. Graver, late of Charleston county, state of South CaroUna, on the 
2d day of April, in the year of our Lord one thousand eight hundred and 
eighty-eight, at Charleston county, in the state of South CaroUna, in said dis- 
trict, and within the jurisdiction of this court, being employed in the postal 
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service of the United States, to-wit, as letter carrier, in the post-offlce at 
Charleston, county of Charleston, in the said state and district, did then and 
there unlawfully destroy a certain letter which was intended to be conveyed 
by post, and came to possession of him, the said James L. Gruver, letter car- 
rier aforesaid, and intrusted to him for delivery to the person to whorn the 
sanie was addressed, to-wit, H. W. Kinsman, at Charleston, and which letter 
contained a check of great value, to-wit, for the sum of fourteen dollars and 
twenty-nine cents, drawn by Edward Roberts on the Produce National Bank 
of Philadelphia, in the state of Pennsylvania, to the order said H. W. Kins- 
man, contrary to the act of congress in such case made and provided, and 
against the peace and dignity of the United States of America." 

The counsel for the défendant demurs to this count. He insists that 
it is totally defective, in that it does not charge that the défendant " did 
steal or take" the contents of any letter, packet, bag, or mail of letters; 
and that "thç stealing or taking" the contents of such letter, etc., is the 
crime, and the only crime, punighable under this section. The section 
begins as if it was intended to punish the sécrétion, embezdement, or 
destruction of mail matter containing any security for or assurance 
relating to money, or any other thing of value. "Any person who 
shall secrète, embezzle, or destroy any letter, packet, bag, or mail of let- 
ters intrusted to him, and which shall contain any note, bond, check," 
etc. Then foUows a minute enumeration of ail kinds of securities and 
papers of this character; and then, in the same sentence, the section goes 
on: "Any such person who shall steal or take away any of the things 
aforesaid out of any letter, packet,"' etc. , "shall be punished," etc. The 
phraseology is almost the same down to and including this sentence, in- 
deed altogether the same, as section 279, act 1872, (17 St. at Large, 
318,) from which it is hère compiled. Whether this act, which was 
itself a compilation, in transcribing a former act of congress, omitted, 
accidentally or intentionally, a clause making a distinct offense the se- 
creting, embezzling, or destruction, by a postal employé, of mail matter 
intrusted to him, does not appear, and is not important. The law cer- 
tainly is not so written, and no court would interpolate it in a criminal 
statute. Section 3891 makes it a criminal offense for a postal employé 
to secrète, embezzle, or destroy any mail matter intrusted to hini, al- 
though it does not contain any security for or assurance relating to money 
or other thing of value. Section 5469 punishes any person, whether 
in employment of the postal department or not, who opens, embezzles, 
or destroys mail matter containing things of value, or the représentatives 
of value. I am inclined to think that this section is not defective, as 
Judge Paedee seems to think in U. S. v. Long, 10 Fed. Rep. 879, and 
that it expresses the intent of congress to punish the stealing or taking 
from the mail the things enumerated. The section first describes the 
person to be punished. He must be employed in the post-office depart- 
ment. He must secrète, embezzle, or destroy mail matter intrusted to 
him; and, besides this, "such person," that is to say, suoh postal em- 
ployé, who so secrètes, embezzles, or destroys mail matter intrusted to 
him, must steal or take the contents of such mail matter, valuable or 
representing value, in order to come within the provisions of this section. 
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If he secrètes, embezzles, or destroys mail matter intrusted to him, he 
can be punished under section 3891, although it does not contain value, 
or représentative of value. If he steals or takes the letter or packet, and 
it contains value, or the représentative of value, he can be punished 
under section 5469. If he embezzles, secrètes, or destroj'S the letter or 
packet containing value, or the représentative of value, and in addition 
to this steals or takes the contents, he will be punished under the sec- 
tion in question. Let the demurrer be sustained. 



Hancock Inspibatoe Co. v. Regester d al. 
(Gireuit Court, J). Maryland. May 5, 1888.) 

Patents for Iitventions— Patbntability — Novbltt— Boilek Injectoks. 

The court flnds that the same question as to the validity of claim No. 8 of 
patent No. 185,861 was decided upon substantially the same évidence in the 
case of Baneofsk Inspirator Go. v. Lally, (in the Northern district of Illinois,) 
27 Fed. Rep. 88, and that the rule of comity between the circuit courts of the 
IJnited States in patent cases lequires that décision to be adhered to as gov- 
erning the présent case. 

{_8yUai>vis hy the Court.) 

In Equity. 

Ghauncy Smith and Elmer P. Howe, for complainant. 

Hector T. Fenton, for respondents. 

MoBRis, J. This is a bill filed February 12, 1885, in usual form, for 
an injunction and other relief for aHeged infringement of patent No. 
185,861, dated June 2, 1877, to John T. Hancock, for an improvement 
in the class of instruments known as "injectors for feeding water into 
steam-boilers." The infringement charged against the défendants is the 
use and sale by them of an instrument known as the "Eberman Boiler 
Peeder," which is complained of as an infringement of the third claim 
of the complainant's patent. The third claim is as follows: "(3) The 
combination of an injecter for forcing water into a boiler, and a second 
injector communicating witj} the well and communicating with and sup- 
plying water to the tirst, substantially as described." The défendants 
bring to the attention of this court that since the institution of this suit, 
in a case then pending in the circuit court for the Northern district of 
lUinois, between this same complainant and one Lally, the third claim 
of complainant's patent bas been passed upon, and was declared to be 
void by Judge Blodgett for want of novelty. Judge Blodgett's opin- 
ion, filed March 22, 1886, is reported in 27 Ped. Rep. 88, and since 
the argument of this case I hâve been furnished by counsel with modela 
of the Jenks injector, which was the instrument complained of in that 
case. From examination of the Jenks injector it appears that in every 
particular put in issue it more nearly resembles the Hancock injector 
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than the Èberrriân înjector does,' which is cdmplained of as an infrîtige- 
ment of complainànt's third claifti in, this suit. It is not contended that 
the évidence adduced in support of the cohiplainàrlt's third claim in the 
présent suit is substantially différent (except, perhàps, astothe construc- 
tion put upon it by the patent experts) from the évidence aôecting the 
same question in the iaZZî/ Cbtse, or that the defehses are différent; but 
the complainànt's counsèl urge that, whereas in the Lally Case they con- 
tended fora broad construction of the third claim, such as to cover in a 
water-feeding device any coihbination of an injecter for feeding the water 
into the boiler with a second injector communicating with a water sup- 
ply, and furnishing water to the first injector, that in the présent case 
they contend for a narrower construction, limited to a device combining 
the two injectors, in the manner "substaritially as described" in Han- 
cock's spécification and drawings; that is to say, so as to cover only a 
combination coiitaining a closèd chamber leading from the first injector 
to the second, of such form and size and juxtaposition as to convey the 
water to the second injector, not as a stream having the direction and 
velocity imparted to it by the first injector, but as a supplyof water hav- 
ing merely the pressure derived from its delivery by the first injector, 
and resulting from its being confined in a closed cham,ber. It is appar- 
ent, however, that whatever distinction may be made between the con- 
struction of the third claim as contended for in the argument addresSed 
to the court in the Lally Case and the argument now presented in this 
case, the question to be passed upon in judgment is the same. That 
court had before it as an alleged infringement an instrument in which 
the two injectors are as to position, shape, and opération combined more 
çlearly iu the manner described in complainànt's spécification than the 
Eberiïiàn instrument is; and tbe décision of the court was against the 
complainant. And although the court does décide against the validity of 
the third daim as a broad claim for the combination of two injectors, — 
one acting as a forcer, and the other acting as a lifter, — it does so because 
it is found from the évidence that the Giffard device, Fig. No. 2, was a 
practical working duplex injector combining a lifter and a forcer, and 
producing the same resuit as Hancock's, and differing only in the loca- 
tion of the operative parts. And because the court held that no such 
improved function or resuit followed from locating the two injectors as 
Hancock had arrangea them as would rendfer that arrangement a patent- 
able invention. 

It is contended in the case before this court (substantially upon the 
same évidence) that the adoption by the public of the Hancock injector 
as soon as it was put upon the market, and the failure for so many years 
by any one to make any use of the duplex device suggested in Fig. No. 
2 of Giffard's spécification, is almost conclusive proof that Giffard left a 
field for invention unoccupiçd which Hancock entered upon, and that, 
in contriving a duplex instrument which would workwithout the neces- 
sity of adjustment at varying pressures of steam, Hancock overcame a 
difficulty which had impaired the usefulness of the GiflBrd device and by 
invention obviated what before had been a serious limitation upon the use 
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of tlie Giflard invention. But évidence upon this very question was of- 
fered in the LdUyGase. li Séems to me obvions, thôrefore, that coniplain- 
ant's third daim cân only be sustained by holding contrâty to Judge' Blod- 
gett's finding of fact that the Hancock combination does produce ré- 
sulta BO différent from GiSârds's as to hâve required invention. It is not 
a case in which the two instruments whicb are alleged to infringe so dif- 
fer from each other that uoder a narrow construction of the third claim 
the instrument complained of in the présent suit might be an ihfringe- 
ment, while the instrument of the LcUly Case would not, but, on the con- 
trary, unless the instrument in the LaMy Case is aninfringement, the one 
complained of in this suit cannot possibly be. If this court should un- 
dertake to re-examine the findings and conclusions of tlje learned judge 
who decided the LaUy Case, and should corne to the conclusion that the 
third claim could be sustained for any combination made "substantially 
as deecribed," tbe resuit would be that the Eberman ifijector would be 
enjoined in this district, while in the Northern district of Illinois the 
Jenks injecter, which more nearly resembles the Hancock patented in- 
strument, could be made and sold without hindrance. This is just ex- 
actly the confusion and uncertainty which it is the wise purpose of the 
conàity between the United States circuit courts in patent cases to pre- 
vent. Qoodyearv. Willis, 1 Flip. 388; Chemical Workav. Jfecier, 2 Ban. 
& A. 351; Purifier Oo. v. Christian, 4 Dill. 448; Warden v. Searls, 21 Fed. 
Rep; 406. The LaMy Case has been appealed to the suprême court, and 
&is one, I présume, will be, and the questions involved in both cases 
be there finally adjudicated. The bill must be dismissed. 



Brahn v. Ramapo Iron- Works et al. 
(dreuii Court, B.li. New York. May 11, 1888.) 

1. Patents fob INventioits— Switch-Stands— Pkiokity. 

James Brahn, August S, 1879. and Marcli 6, 1883, qbtained patents for im- 
provements in railioad switch-stands. Joseph H. Lukens, May 11, 1875, (ap- 
, plication flled Marcb 6, 1875,) obtained a patent for an invention containing 
Bôme of the same f eatures. Brahn endeavored, in an action for infringement, 
to show that his Invention was prior to the date of the Lukens patent. HM 
that, inasmuch as complainant, when notifled. Match, 1879, by the patent- 
office that his claim was anticipated by Lukens, more sharply limlted his 
claim to the' précise combination intended to be covered, instead of insistin^ 
to the contr.ary, he coiiceded the priority of the Lukens patent. 

2. Samb— Infringbîibnt. 

Where the shaft, as shown in the fourth claim of patent 218,110, AuRust 7, 
1879, for switch-stands, sHdes vertically, and by such vertical action looks and 
nnlocks the switch, and its çrimary locking can only be overcome by fracture 
pf some part of the mechanism. it is not inf ringed by a switch-stand the shaft 
of which revolves, and where the locking is one which may be overcome by 
pressuré at the rails; and when, if the peculiar features of the shaft and hub 
and lever are eliminated, and the daim only covers the substitution of a sin- 
gle padlock Btaple rotating with the shaft, for the three exactly simîlar but 
fized padlock Staples of the L'ukèns patent ôf May 11, 1875, it would show no 
stabstantlail invention aboveùrdinary mechanical skill, and be void. ; 
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S. Same. 

Patent 373,450, March 6, 1883, for switch-stands, granted to James Bralin, 
on account of the prior state of tho art can only be maintaihed .when closely 
restricted to tlie specifled éléments, each of them being màterial to the claim; 
and wbere in tbe alleged infringing stand the sbaft has not the vertical mo- 
tion of i'ae shaft in the patent, and the additional shaft wiih its sprlng aad 
recess is omitted, there is no irifringement 

In Equity. Bill to restrain the iufringement of patent. 

James Brahn, complainant, filed a bill to enjoin the Ramapo Iron- 
Works et al., défendants, from infringing patente for improved switch- 
stands, No. 218,110, of August 7, 1879, and No. 273,450, of March 6, 
1883. 

A. G. N. VermUyea, for complainant. 

WHMam A. Redding, for défendants. 

Lacombb, J. This suit is brought for an injunction to restrain the 
défendants from infringing two letters patent heretofore granted to the 
complainant, and now owned by him. The patents are each for im- 
provements in railroad switch-stands, and are, respectively, No. 218,110, 
dated August 7, 1879, and No. 273,450^ dated March 6, 1883. By no- 
tice or agreement between counsel the controversy hère is conûned to the 
fourth claim of patent No. 218,110, and the first claim of patent No. 
273,450. Thèse claims are as folio ws: 

"Fourth, [of 218,110.] The combination, in a switch-stand, of the revolv- 
ing shaft, B, to which are secured the crank, C, and hub, D, the arm, J, se- 
cured to said shat't so as to be rotated with it, the lever, E, pivoted in the hub, 
D, and provided with a slot, through which may pass thé said arm, j, when 
the said lever is depressed, ail coustructed and arranged to operate as and for 
the purpose described." 

"First, [of 273,450.] The combination, in a switch-stand, of the shaft. G, 
the cam, D, the shaft, £, clutch, D^, D^, and spring P, as and for the purpose 
described." 

A distinctive feature of the first patent is the slot in the lever through 
which, when the lever is depressed, the arm, j, passes. At the end of 
this arm is a hole, through which may be passed the bow of a padlock., 
Thus the lever is secured against unauthorized interférence. A simllar 
mode bf fastening the, lever in its depressed position is shown in a pat- 
ent to Joseph H. Lukens, (No. 163,220,) dated May 11, 1875, (appli- 
cation filed Match 5, 1875.) In the Lukens patent there were three 
padlock Staples, one in each plane, within which the lever could be de- 
pressed; in the complainant's patent there is only one arm, (or padlock 
staple,) which revolves with the shaft, and by means of such révolution 
is placed successively in each of the three planes within which the lever 
can be depressed.' The protrusion of the arm through the slot in the 
lever, with appliances for locking the two together with the long end of 
the lever in proximity to the stand and the arm below the stand-head, 
is common to both. Complainant's patent was issued August 5, 1879, 
upon an application filed February 5, 1878. TJpon the trial he endeav- 
ored by proof to fix the date of his invention prior to May 11, 1875, the 
date of Lukens' patent. The évidence is that of the plaintifi', and, as 
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might be expected in undertaking to testify as to the précise dates of 
transactions occurring several years ago, it is not altogether consistent. 
A very reasonable explanation of its apparent inconsistencies is advauced 
by complainant's counsel, but the décision of this question is controlled 
by an independent circumstance, which stands proved without dispute. 
When ail the facts were fresher in complainant's mind than they were 
when he testified last year, and when it must be assumed that he was 
surer of his dates than he is now, the Lukens patent was brought to his 
attention. Complainant's original fourth claim read as f jllows: 

"The combination, in a switch-stand, of revolvlng shaft, B, to which is se- 
cured the crank, C, and hub, D, the arm, j, secured to said shaft, the lever, 
E, pivoted in the hub, D, and provided with a slot through whicli roay pass 
the said arni, J, when said lever is depressed, ail constructed and arranged to 
operate as and for the purpose described." 

On March 14, 1879, he was notified by the patent-office that hisolaim 
was found to, be anticipated in the Lukens patent. Instead of inslsting 
that his invention was prior to Lukens', he practically conceded the con- 
trary, by "moresharply limiting his claim to the précise combination in- 
tended to be covered." That précise combination consisted solely in fast- 
ening a single padlock staple (or arm) to the shaft, instead of fastening two 
or more to the frame. Such action on complainant's part indicates quite 
plainly that at that time (May, 1879) he did not believe that he was a prior 
inventer in the field covered by Lukens. I am of the opinion, there- 
fore, that the complainant has failed to fix the date of his invention, 
covered by the fourth claim of patent No. 218,110, earlier than the date 
of Lukens' patent. 

Upon the argument défendants' counsel expressly disclaimed àny in- 
intention of challenging the validity of the patent. Such validity will 
therefore be assumed; but in view of the state of the art as disclosed by 
the proofs, such validity can only be sustained upôn such a construction 
of the claim as will confine it strictly to the précise fbrm and arrange- 
ment of the parts which — ail of them old — are combined by complain- 
ant in a particular manner to accomplish particular results. Bragg v. 
Mch, 121 U. S. 478, 7 Sup. Ct. Êep. 978; HiU v. Sawyer, 31 Fed. Rep. 
282. Défendants contend that, if the patent sued on is thus construed 
they do not infringe, and such contention seems to be well founded. 
The shaft in défendants' device revolves, but it does not, as in complain- 
ant's stand, slide vertically, and by such vertical action lock and unlock 
the switch . In défendants' switch-stand the primary locking is one which 
may be overcome by sufficient pressure at the rails; in complainant's, it 
can only be overcome by fracture of some part of the mechanism. The 
spécifications and drawings show how thèse results are brought about 
in complainant's patent by the peculiar construction and intended me- 
chanical action of the shaft, B, hub, D, and lever, E. AU thèse parts 
are brought into the fourth claim by référence, and are thus to be taken 
as entering into the combination which the claim covers. As it is not 
attacked hère, such combination may be accepted as sufficient to sup- 
porta patent. If, however, the peculiar featurea of the shaft, the hub, 
v.35F.no.l — 6 
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and the lever are to be eliminated from the claim, and ît is to be con- 
strued as covering only the substitution of a single padlock staple rotat-- 
ing with the shaft for the three fixed, but otherwise precisely similar, 
padlock staples of Lukens, there is no substantial invention shown; noth- 
ing above ordinary mechanical skill; and under the later décisions the 
patent (as to this claim) cannot be sustained. Atlantic Works v. Brady, 
107 U. S. 192, 2 Sup. et. Rep. 225; HoUister v, Manufacturing Co., 113 
U. S. 59, 5 Sup. et. Rep. 717; Thmipsm, v. Bmsdier, 114 U. S. 1, 5 Sup. 
et. Rep. 1042; Pwnace-Holder Co. v. Fergusm, 119 TJ. S. 336, 7 Sup. 
a. Rep. 382. 

The junior patent, No. 273 ,450, is to be similarly construed . In view 
of the state of the art, it can only be sustained when closely restricted to the 
specified éléments, each of them being held material to the claim. When 
so construed, the variances found iil défendants' stand — notably the ver- 
tical motion of the shaft, G, and the entire omission of the additional 
shaft, E, with its spring and recess — are such at to relieve the structure 
from the charge of infringement. 

The bill of complaint should be dismissed, with costs. 



Hammbèschlag Manuf'g Co. v. Spalding et oX. 
{Oireuit Court, D. Massaehmetiê. November 17, 1886.) 

Patents fob Inventions— Ikfbingb!m:bni>—Waxed Papbr. 

In view of the broad construction given to the flfth claim of reissued letters 
patent No. 8,460, of October 22, 1878, to Siegfried HammerBchlag, for a pro- 
cess of making waxed paper by machinery, in Hammersehlag v. Wood, 18 Fed. 
Beç. 17S, and other similar décisions, held, that the "Spaulding Machine" was 
an infringement, and that a preliminary injunction should issue. 

In Equity. On motion for preliminary injunction. 

The bill was filed to enjoin an alleged infringement of reissued letters 
patent No. 8,460, of October 22, 1878, (original No. 193,867, of Au- 
gust 7, 1877,) to Siegfried Hammerschlag, for a process of making waxed 
paper by machinery. The fifth claim of the reissue is as foUows: 

"The method herein set forth of waxing paper, consisting in spreading the 
wax upon the surface, heating the paper from the opposite slde to spread and 
fuse the wax into the fabric of the paper, removing the surplus wax, and re- 
melting and polishing the wax upon the paper, substantially as set forth." 

Frost & Coe and Idvermore & Fiah, for complainants. 

H. D. HacUock, Thomas Weston, Jr., and Lorenao DoWy for défendant. 

CoLT, J. In viewof the broad construction given to the fifth claim of 
the Hammerschlag patent by varions courts, and especially in view of 

'The opinion in this case reacbed us but recently. Xt is now published in connection 
with the opinion on final hearing, reported injra. 
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the décision ofJudge Lowëll in the Wood Oase, 18 Féd. Rep. 175, lam 
clearly of opinion that the complainant is entitled to a preliminary injunc- 
tion. The Spaulding machine manifestly cornes within the scope of thèse 
décisions. Différences of such a class as exist between the Spaulding 
and Hammerschlag machines hâve been held not to relieve a party from 
the charge of infringement. Injunction granted. 



Hammeeschlag Manxjp'g Co. V. Spalding et, al. 
(Cfircuit Court, D. Massachusetts. May 8, 1888.) 

1. Patents fob Inventions— Rbissue—Waxbd Papeb, 

Claim 5 of reissued letters patent No. 8,460, of October 82, 1878, to Siegfried 
Hammerschlag, for a process of making waxed paper by machinery, is identi- 
cal With the second claim of the original, viz.. No. 193,867, of August 7, 1877, 
and the reissne was applied for within 14 months after the date of the orig- 
inal. SeM, the validity of the reissue never having been questioned in any 
of the numerous prior décisions sustainlng the patent, the claim should be 
sustained. 

S. Same— Pàtentabilitt — Anticipation. 

Claim 5 of reissued letters patent No. 8,460, of October 32, 1878, to Siegfried 
Hammerschlag, for a process of making waxed paper by machi-nery, JMd not 
anticipated by Edison. Following Hammerschlag v. Wood, 18 Fed. Bep. 176. 

In Equity. On final hearing. 

Fro^ & Ôoe and lAvermore & Fisk, for complainants. 

H. D. Hadlock, Thomas Weston, Jr., and Loremo Dow, for défendant. 

CîoLT, J. The fifth claim of the Hammerschlag reissued letters patent 
No. 8,460 has been sustained by the court in this circuit, and in anum- 
ber of other contested casés in several other circuits. Hammerschlag v. 
Wood, 18 Fed. Rep. 176; Sams v. Scamoni, 7 Fed. Rep. 584; Slame v. 
Garrett, 9 Fed. Rep. 43; Sam£ v. Bancroft, 32 Fed. Rep. 585. In the 
présent case, after an exhaustive hearing on the motion for a preliminary 
injunction, I held that the défendants' machine came within the scope 
of thèse décisions. I see no reason to change the view then taken. I 
agrée with Judge Gbesham, in the case of this complainant against Ban- 
croft, "that a proper regard for uniformity of décision, especially in liti- 
gation of this character, should incline other courts to hold the patent 
valid against the same or substantially the samé défenses until aÙ con- 
troversy over its validity is put at rest by a decree of the suprême court 
of the United States." The new défenses which it is contended are raised 
in this case can hardly be said to be new. It is said that the fifth claim 
of the reissue is void. This claim is identical with the second claim of 
the original patent, and the reissue was applied for within 14 months 
after the date of the original. The validity of the reissue has never been 
questioned in prior décisions sustaining the patent, and, in spite of the 
daborate argument of défendants' counsel, I deem it my duty to uphold 
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thîsclaim. The défendants havetherightof appeal to the suprême court; 
and, before adjudging a patent to be bad, which bas been sustained in 
this and other circuits, the court should feel convinced beyond doubt 
that those décisions wcre wrong. The alleged anticipation of Edison was 
in substance before Judge Lowell in the Wood Case, and this testinaony 
cannot be said to be new in the Hammerschlag litigation, and therefore 
it affords no sufficient ground for successfuUy attacking the validity of 
the patent. A decree should be entered for complainant. Decree for 
complainant. 



Ansonia Brass & CoppER Co. V. Electric Supply Co. 

{Cvrcutt Cowrt, D. OonnectîouU May 18, 1888.) 

Patents fok Intentions— Patbntabilitt— Invention— Rbhbaring. 

Pétitions for rehearing the above-entitled cause for infringement of letters 
patent No. 272,660, datêcf February 20, 1883, to A. A. Cowles, for an improve- 
ment in insulated electric conductors, (32 Fed. Rep. 18,) denied, upon the 
ground that the patent is void for want of patentable invention. 

In Equity. Bill to restrain an alleged infringement of letters patent 
No. 272,660, of February 20, 1883, to Alfred A. Cowles, for an im- 
provement in insulated electric conductors. The biU having been dis- 
missed, (32 Fed. Rep. 81,) complainant now moves for a rehearing. 

Joshua Pusey and Chas. E. Mitchell, for the motion. 

Morris W. Seymour and Benj. F. Thurston, contra. 

Shipman, J. Thèse are two pétitions for a rehearing of the above-en- 
titied cause, which was decided September 3, 1887, (32 Fed. Bep. 81.) 
The first is based upon an error of the court upon the record, in coming 
to the conclusion that paint was so applied to the Holmes wire, which 
preceded the Cowles wire, as to produce a non-combustible insulator. The 
second is based upon alleged newly-discovered évidence, which tends to 
prove that the Holmes covering was not non-combustible. The alléga- 
tions in the second pétition, which explain why the testimony was not 
obtained before the original hearing, are an insufBcient foundation upon 
which to base an application for a rehearing, but the strength of the case 
adequately appears upon the first pétition with the accompanying affida- 
vits, which throw light upon the proper interprétation of Edwin Holmes' 
testimony. The petltioners do not deny that Holmes, as early as in 
1860, insulated his wire by the process which he described in his testi- 
mony, and which is reeited in the opinion, viz., by covering the wire 
with a double coat of thread, each layer being successively painted. He 
also used two other processes, — by one he covered the wire with two lay- 
ers, and then painted; and by the second he painted a single thread 
covered, wiped ofif the surplus paint, dried the coat, and covered the 
wire with another layer of thread. The first process, which I will call 
the Holmes method, produced the best insulation. The alfidavits show 
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that the first coat of paint was more thoroughly dried than Holmes seemed 
to represent in his previous testimony, and was well dried; the afBdavits 
also carefully state that the wire was net non-combustible. A pièce of 
the burglar-alarm wire which Holmes put into a dwelling in or near 1872 
is produced. It is a slender wire, and is insulated by a single coating of 
painted thread. A double coating of the same kind of thread, doubly 
painted, if wound in the same way, would not, in my opinion, hâve 
made the article non-combustible. In view of thèse affidavits, I shall 
assume that the Holmes burglar-alarm wire, as he made it, was not non- 
combustible, and that the first coat of paint had dried before the second 
was applied. It is also true, and the experiments of Mr. Earle show', 
that an insulated wire of the usual size for electric lamp lighting, braided 
by the well-known method, and prepared according to the Holmes Sys- 
tem, as now explained, — that is, the first coat of paint having dried be- 
fore the second covering was put on, — will not set fire to the covering, 
and that the covering is non-combustible, in the sensé in which thë 
term is used. 

The case was decided upon the ground that no previous patent or 
method of insulation was an anticipation, but that, in view of the Holmes 
System, as the same was understood, the Cowles process was not a pat- 
entable invention. The question now is whether the décision should be 
changed, in view of the fact that the Holmes System, as he practiced it 
on burglar-alarm wires, did not produce non-combustible insulation. 
The question is now, as before, that of patentable invention. It abun- 
dantly appears that the non-combustible insulator for inside electric lamp 
wires, which Cowles gave to the public, was practically a new and a very 
useful thing, but no one can read the original record without receiving 
the idea that ïf Cowles can be considered an inventer within the meaning 
bf the patent law, he is on the edge of the line which séparâtes invention 
from mère improvement. This impression is derived from the patent 
itself, from the history of the art of insulating electric wires, and from 
the grounds upon which the patent was vindicated by the able expert 
for the plaintiff. Before the introduction of electricity into dwellings 
for illuminating purposes, a principal object of insulation was to protect 
the electric wire from the effect of dampness, and divers water-proof ma- 
terials were used in divers ways to saturate the fibrous covering of the 
wire. One method was to apply insulating, but combustible, material, 
such as pitch or ashphalt, to a layer of fibrous covering which was wound 
directly upon the wire, and, while this material was still in a wet or un- 
set condition, to add to the first coat a second fibrous covering. Thus 
the efiect of saturating double fibrous coverings by the application of the 
second covering while the first was wet, was known. The time came 
when a combustible covering must be displaeed, and, instead a covering 
saturated with an infiammable material, Cowles used a covering of 
thread,— an old covering, — saturated or permeated with metallic paint, 
the article which Holmes had used for his burglar-alarm wires, and 
caused the covering to be permeated in the way which must bave becomo 
familiar. 
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The position of the counsel for the plaintiff in regard to patentability 
is that Cowles discovered that there was a non-combustible property in 
paint, when applied as he applies it, which enables currents used in 
electric lighting to be employed with safety inside of buildings. This 
îposition is stated more at length by the expert, who defines the improve- 
ment of the first claim to be "the conôning and pressing into the fibrous 
covering of the solid material of the paint, so that such fibrous covering 
is filled and loadéd with as much of the metallic oxides or carbonates as 
is necessary to render the fibrous covering practically fire-proof, and at 
the same time sufiicient fibrous material is made use of to bind the non- 
oombustible minerai substance of the paint, so that the same will not 
crack or break off under the ordinary handling to which the wire is nec- 
essarily subjected." He says, further, that the article of the second claim 
"is distinguishable from other articles that had beforebeen made whereiu 
paint might hâve been used, by the fact that the paint fills the inter- 
stices of the covering, which cannot be the case where paint is applied 
on the outside only, or where a second layer of fibrous material is ap- 
plied outside of a paint that maj' hâve become hardened to such an es- 
tent that the threads do not imbed themselves into the same." Neither 
counsel nor expert really contends that Cowles discovered the non-com- 
bustibility of metallic paint, or that he discovered that a fibrous article 
clothed with metallic paint was thereby enabled to resist the effect of 
beat, and that, when heat was applied, it had a tendency to char, rather 
than to blaze. The strength of Cowles' claim of title to invention con- 
sists in the fact that he introduced an adéquate and efScacious way of 
applying the metallic paint so as to make the covering thoroughly non- 
combustible. There was, in my opinion, no invention either in the sé- 
lection of paint as a means of non-combustible insulation or in the pro- 
cess of applying the paint. There was no novelty in either the knowl- 
edge of the fact that the liquid material which is applied to the fibrous 
covering should be applied so as to thoroughly saturate it or in the 
knowledge that the pressure of a second fibrous covering upon a wet and 
plastic covering tends to saturate each. There was no invention in the 
sélection or ascertainment of the particular method by which the paint 
should be made to permeate the covering. Coverings of electric wire had 
been previously saturated with insulating material by the three steps 
which are naraed in the patent. It was a good way in which to cause 
the metallic particles of the paint to be diffused through the coverings, 
and other ways might easily be selected which would accomplish the 
same gênerai resuit. As was said in the former opinion, there was in 
the adoption of the patented method "only a skillful sélection of one of 
a number of methods at the hand of the patentée." The présent thor- 
ough présentation of the character of the Holmes covering does not, in my 
opinion, change the resuit which was reached, because, however benefi- 
cii.i the Cowles wire is, it was not an invention. The prayers of the pe- 
tii. ms are denied. 
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Thomas a al. v. Williams. 

{OireuU Cowt, D. Connectietit May 4, 1888.) 

Patbhts pob Inventions— Infbingbmbnt — Bustlbs. 

The flrst claim of patent No. 164,840, Issued June 8, 1875, to Amos W, 
Thomas, for an improvetnent in bustles, is as follows: "In a buBtle, a base 
bow formed or combined with upright extensions or ribs, which rest against 
the person of the wearer, and provided with spiral curves arrangea so as to 
permit said bow to f old upwardly towards the waistband, and cause it to 
spring downwardly when impact is released. " Eeld, that défendant' s bustle, 
which has an upper rib as one of a séries of ribs which compose the bustle, 
but which has not the upright extension of the Thomas patent, does not ih- 
fringe it. 

In Equity. Bill for infringement of patent. On motion for injuno- 
tion. petidente lite. 

Sherman H. Hvhbard, for plaintififs. 
John P. Bartktt, for défendant. 

Shipman, J. This is a motion for an injunction, pendente Itte, to re- 
strain the défendant from the alleged infringement of letters patent No. 
164,340, dated June 8, 1875, to Amos W. Thomas, for an improvement 
in bustles or tournures. The patentée says, in his spécification, that 
his invention has particular référence — "Mrst, to forming the lower bow 
with a circle at the point wheré it bends upwardly to the waistband; 
and, secondly, to the combînation, with this spring bow, of the upper 
bows, which are attached to it by tape or équivalent means, in such 
manner that they will be caused to expand when it springs outwardly." 
The base bow is bent to form coiled springs at the two corners, whence 
it proceeds in upright extensions, which rest against the person of the 
wearer, to their points of attachment at the waistbands. The base bow, 
with its upright side extensions, thus forms a frame work which sup- 
ports the other bows, and, by means of the coiled springs at its corners, 
gives elasticity to the whole device. The bustle has "a séries of contour 
bows," the ends of which are attached to a strip which extends along the 
upright extensions, and the points of the attachment are in a row parallel 
to said extensions. A tape or cord proceeds from the waistband to the 
base bow, being secured intermediately to each one of the contour bows, 
which, by means of this connection, are drawn out when the base bow 
expands. The first claim and the only one which is said to be infringed, 
is as follows: 

"(1) In a bustle, a base bow, F, formed or combined with upright exten- 
sions or ribs, F, which rest against the person of the wearer, and provided 
with spiral curves, f , f, arrangea so as to permit said bow to fold upwardly 
towards the waistband, and cause it to spring downwardly when impact is re- 
leased, substantially as sbown and set forth." 

The defendant's bustle consists of a séries of bows. The ends of the 
lower and upper bows are fastened to the arms of a pair of coiled springs, 
and by means of this connection the bustle is expanded. AU the bows 
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are loosely jointed to the coils of thèse springs and radiate from a com- 
mon center. The séries of bows is secured by the top bow to a waist- 
band, and is connected together at the centers of the bows by a tape which 
is secured to each of them. The upper and the lower bows are directly 
and firmly connected to each other by the arms of the coiled springs, but 
the upper bow is simply a bow, and not an upright extension of the base 
bow, and in that manner forming part of a frame-work by which the 
contour bows are supported. I do not regard the fact that the upper 
and lower bows are not intégral as of importance. As this patent has 
never been judicially construed, I shaJl not undertake, upon this motion, 
to construe it definitely, but I shall simply state what now seems to be 
the proper meaning of the first claim. It is stated in one of the afRda- 
vits, and, I hâve no doùbt, with correctness, that the Thomas bustle first 
used coiled springs to produce the required elasticity, and further that 
thevalidityof the patent has been recognized,after careful investigation, 
by skilled solicitors and lawyers. The important question upon this 
motion is not whether the patent is valid, but whether it is clear that 
the Williams bustle is an infringement of it. It is urged that the upper 
rib of the Williams device necessarily rests against the person of the 
wearer, and is combined and connected with the base bow by meaus of 
the coiled springs, with which the latter is also provlded, and which act 
solely to permit the lower bow to fly upwardly towards the waistband, 
and to cause it to spring downwardly when impact is released. This is 
true, and if no additional requisites to an infringement are necessary , the 
patent coverg the Williams device, and would, in effect, cover any bustle 
Wherein the upper and lower ribs are connected together, and made elas- 
tic, by coiled springs. My présent impression is that the first claim of 
the patent, reasonably construed, requires that the base bow should be 
formed on or combined with upright extensions, thus niaking a frame- 
work for the bustle, and that the claim is for a frame-work composed of 
one or more pièces of wire, one portion to serve as a lower bow, another 
portion, being an upright extension of the base bow, to extend upward 
to the waistband, and rest against the person of the wearer, with inter- 
mediate portions or coiled springs, acting as elastic joints for the purpose 
tiamed in the claims, the frame-work furnishing a support for the sepa- 
rate contour bows. The Williams device has no upright extension or 
rib in the sensé in which those words are used in the patent. It has an 
upper rib, which is one of the séries of ribs which compose the bustle; 
but it has not the upright extension of the Thomas patent, which is a 
diflferent thing from its upper rib. The motion is denied. 
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Consolidated Bunqing Apparatds Co. v. P. Schoenhofen Beewing Co. 
(Ctreuii Court, Jf. X>. lïïinoig. May 21, 1888,) 

1. Patents for IrrvBNTiONS— Patbntabilitt— Novbltt. 

Reissued letters patent No. 10,284, granted February 6, 1883, to J. M. Pfaud- 
ler and others, for apparatus for regulating the pressure of gas in a séries of 
fermenting vessels, by a pipe leading from each vessel to a common récepta- 
cle, whence the gas, on reaching a certain pressure, is allowed to escape, are 
void for want of novelty, similar devices tiaving been well known in the art 
long before, as shown in paient granted in July, 1841, to (i. O. Walpers, for a 
"fermenting apparatus, " and in patent granted in March, 1867, to George Wal- 
lace for a "fermenting vat;" apparatus similar in opération and resuit hav- 
ing also been used by H. Sturm, in Indianapolis, in 1861, and by Peter An- 
drews, at Covington, in 1867. 

2. Bahe. 

The contention that the gas-pipes in complainant's patent are designéd tb 
extend only into the gas chambers of the vessels. and not into the fermenting 
liquor as in the prior devices, if borne out by the claims of the patent, would 
not show the accomplishment of any otber purpose than that of said devices, 
in equalizing the pressure, and in any case such an arrangement is anticipated 
by the device of P. M. florning, patented in 1868, for regulating the pressurp 
in a séries of steam-boilers by pipes leading from their steam-spaces to a cpm- 
mon réceptacle. 

In Equity. Bill for infringement. 

W. W. Leggett, Banning & Banning, and Dyrenfurth et Dyrenfurthi for 
complainant. 
B. F. Thurston and 0. P. Jacobs, for défendant. 

Blodgett, J. The bill in this case charges the défendant with the io- 
fringement of reissued letters patent No. 10,284, granted February 6, 
1883, to J. M. Pfaudler, E. J. Kelsey, J. Sullivan, and J. Sargent, "for 
apparatus for regulating the pressure in a séries of fermenting vessels,^ 
the original patent havirig been granted to Pfaudler on the 2d day of July, 

1878, and the application for the reissue having been filed August 26, 

1879. The invention is stated in the spécifications to hâve for its object 
"to providé an effective apparatus for equalizing the pressure in a séries 
of hogsheads or other vessels contai ning béer, wines, or other liquids in 
a State of fermentation, and for regulating the pressure of the gas caused 
by such fermentation, so that it shall not exceed a certain number of 
pounds tothe square inch, previously determined and gauged in said ap- 
paratus." The apparatus described in the spécification consista of pipes 
leading from two or more fermenting tubs or vessels into a common gas 
réceptacle or holder, from which the gas will be allowed to escape when 
the pressure reaches a certain limit, this limit being determined eîtfaer 
by the ordiuary pressure gauge, or by a water column, or any other device 
which will regulate the pressure, and allow a dischargo when that press- 
ure limit is exceeded; it beiug claimed that by the opération of this de- 
vice the fermentation in the connected vessels is equalized, so that the 
contents of the connected vessels are kept in substantially the same fer- 
menting condition. The patent contains seven claims, but infringement 
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is insisted upon in this case of only the first, second, sixth, and seventh 
claims, which are as folio ws: 

"(1) Apparatus for equalizing and limiting the pressure of gas in a séries 
of closed fermenting vessels, and permitting free access of the gas from one 
vessel to another throughout the séries, consisting of separate gas conduits 
for each vessel, constructed, aubstantiaJly as described, to tap the gas spaco of 
eaeh vessel, a common closed conduit with which ail said vessel-conduits com- 
municate, and a pressure regulator governing the escape of gas from such 
commoii conduit whenever the pressure shall exceed a previously determined 
limit. 

"(2) Apparatus for equalizing, limiting, and indicating the pressure in a 
séries of closed fermenting vessels, and permitting a free access of the gas 
from one vessel to another throughout the séries, consisting of separate gas 
conduits for each vessel, constnicted, substantially as described, to tap the 
gas space of each vessel, a common closed conduit into which said vessel-con- 
duits lead, a pressure regulator constructed to permit an escape of gas from 
said common conduit whenever the pressure shall hâve ieached a previously 
determined limit, and a pressure indicating gauge." 

"(6) A gas receiver, provided with one or more safety- valves and appara- 
tus for gauging the pressure, and in communication with said receiver a séries 
of "vessel-conduits for permitting a free access of gas from one vessel to an- 
other,' throughoiat a séries of closed fermenting vessels, each conduit con- 
structed to connect with the gas space of its vessel. 

"(7) An apparatus for equalizing the pressure of gas in a séries of closed 
fermenting vessels, and permitting a ifree access of the gas from one vessel to 
another, throughout the séries ;. separate conduits for each vessel; a common 
gas receiver, with which said vessel-conduits communicate; a pressure regu- 
lator, governing an escape oriflce, whereby gas in excess of a flxed limit of 
pressure is permitted to escape; and, in connection with said escape oriflce, a 
cpnduit foc carrying away the said escaping gas, substantially as described." 

The défense mainly relied upon is that the patent is void for want of 
no.velty. Thé proof in the casé shows that devices for equalizing the 
pressure in a séries of vessels. coptaining liquids in a state of fermenta- 
tion wère well known in the art long before this inventor entered the 
field. Sùch devices are shown in the patent grànted in July, 1841, to 
Ç. 0. Walpers, for a "fermenting appiaratus;" and in a patent granted 
iii March, 1867, to George Wallace, for a "fermenting vat;" and it is fur- 
ther insisted by the défendant that the apparatus shown and described 
in this patent has long been in use for the purpôse of equalizing the 
pressure of steam in a battery of steam-boilers; and also, further, that 
apparatus similar in its opération and resuit was put in public use by H. 
Sturm, at Indianapolis, Ind., as eàrly as 1861, and also by Peter An- 
dreT^s ih the distillery of Boyle, Miller & Co., at Covington, Ky., as early 
àë 186|'7. Defendant's proof also tends to show several other anticipat- 
iiig usès^ but I do nbt deein it necessary to consider or discuss them for 
thè purppses of this case. It is objécted on the part of the complainaht 
that the Walpers and Wallace devices show that the gas-pipes leading 
frpm thé séveral fermenting vessels into the côinmon gas réceptacle or 
equaiizing pipe extendèd down into the fermenting liquid, and that, 
. thereforè, they do not anticipate the complainant's device. It may be 
'said, I thihk, that it is only inîerentially and argumehtatively by means 
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of the disclaimer in the complainant's patent that any conclusion can be 
drawn that it was intended that the pipes should only tap the gas cham- 
bef , and should not extend into the fermenting liquor; there being no 
express statement in the spécifications that the Connecting pipes shall 
only tap the gas spaces of their respective fermenting vessels. But, waiv- 
ing the question as to whether the complainant's patent confines the con- 
struction to pipes which shall merely tap the gas chamber of the fer- 
menting vessel, it is suffieient to say that it is obvions that, where two 
closed vessels or tubs containing liquids in the process of fermentation 
are connected by pipes, — whether such pipes only tap their respective 
gas chambers or whether they extend into the liquid, — the effect of such 
action will be to equalize the pressure in the vessels so connected. And 
it is equally obvions that, whether the pipes only extend into the gas 
space, or whether they shall be extended into the liquid, dépends upon 
the results or purposes for which the equalization of pressure is desired. 
If, for instance, it is desired to use this apparatus in connection with the 
ripening of béer, in the "kreusen stage," where a slight fermentation is to 
be kept np while the béer is undei^oing the process of clarification in the 
shavings casks, the Connecting pipes should only extend into the gas 
space, so as to quietly draw oËf the gas as it is evolved by fermenta- 
tion into the common gas chamber or receiver, where it is allowed t» 
escape into the open air when the pressure reaches a predetermined 
point; while it is equally clear that, if it were desired to stimulate fer- 
mentation in the respective casks, such results would be more readily 
obtained by causing the gas from the tub or vessel in the condition of 
most active fermentation to be discharged into the liquid of the other 
vessel. But this would, of course, prevent the clarification or settling 
of the contents of the vessels so connected. I think, however, no one 
can even casually inspect the drawings of the Wallace and Walpers ap- 
paratus, as shown in their respective patents, withoUt seeing that beyond 
doubt the apparatus described in both their patents would equalize the 
pressure in the connected fermenting vessels. A sketch of the Sturm ap- 
paratus is shown upon page 19 of the defendant's record, and is only 
intended as an illustration from memory of the device which Gen. Sturm 
testified he constructed and put in opération in breweries in the city of 
Indianapolis during the spring of 1861, or possibly a little earlier; and 
it appears from the testimony of Gen. Sturm and his illustrative draw- 
ing that this apparatus was only intended to allow the escape of the gas 
from the gas spaces above the liquids in the connected vessels or casks. 
The Andrews apparatus was put in use in a distillery, and was intended 
to equalize the pressure in the mash tubs while in the fermenting pro- 
cess; and, as testified to by Mr. Andrews, the pipes in his apparatus did 
not extend into the liquid, but only reached into the gas space, so as to 
carry offthe gas as it was evolved in the respective vessels, and equalize 
the pressure between them. I do not understand, either from the oral 
argument or briefs of complainant's eounsel, that the fact is seriously 
contested that Sturm and Andrews each constructed apparatus and put 
them in use at the times and places to which they testify, which were 
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intended to equalize the pressure in a séries of fermenting vessels by 
means of pipes Connecting such vessels with a common réceptacle or gas 
holder, from which the gas was to escape when it reached a certain press- 
ure; the main contention being that in both theSturm and Andrews ap- 
paratus the Connecting pipes extended into the liquid, and hence did 
not tap the gas chambers only of the fermenting vessels. Whether the 
pipes leading from the fermenting tubs into the common réceptacle or 
pipe whereby the pressure was to be regulated in the Sturm apparatus 
and in the Andrews apparatus reached below the gas space into the liquid 
or not, may be said to be somewhat a matter of doubtfrom ail theproof 
in the case, although I incline to the conclusion that the weight of tes- 
timony is in favor of défendant on this point; but that those devices 
equalized the pressure in the vessels thereby connected can admit, I think, 
of no doubt. So that from this testimony alone we bave the fact estab- 
lished that it was old to regulate and equalize the pressure in a séries of 
hogsheads or other vessels containiug fermenting liquids, long before the 
Pfaudler invention is claimed to bave been made. 

The testimony shows that in October 1868, a patent was granted to 
F. M. Horning for a device for equalizing the pressure of steam in a bat- 
tery of steam-boilers in which the steam from each boiler was led by a 
pipe into a common chest or réceptacle, from which the steam was taken 
fbr the purpose of working, thereby securing a uniform pressure in each 
boiler; and the testimony of Henry Jones, a witness called in behalf of 
défendant, shows (if such fact were not a matter of common knowledge) 
that as early as 1858 he knew of the use of a device, similar in its mode 
of opération and resuit to that shown in the Horning patent, for equal- 
izing the pressure of steam in a battery of steam-boilers by pipes leading 
from the steam space at the top of each boiler into a common chest or 
réceptacle from which the steam was led to the cylinders for the purpose 
of working. This Horning apparatus, and the steam equalizing appa- 
ratus described in Jones' testimony, show devices in their mode of opér- 
ation and resuit precisely like that which is claimed to be covered by 
Pfaudler's patent, only that instead of equalizing the pressure of gas 
evolved in the process of fermentation those devices equalized the press- 
ure of steam evolved from water by beat. There is no différence in 
principle or mode of opération between them, and I think it cannot ad- 
mit of a doubt that the Pfaudler device, when stripped of a œultiplicity 
of appârently unnecessary cocks and pipes and pressure gauges, is noth- 
ing but the apparatus which bas been uSed for many years to equalize 
the pressure of steam in steam-boilers. It did not require invention, as 
it seems to me, but only common mechanical skill, to apply the wellr 
khbwn device for equalizing the pressure of steam in a battery of steam- 
boilers to the equalizing of the pressure of gas evolved by fermentation 
in a séries of fermenting casks, whenever it was found to be useful to 
equalize the pressure in the fermenting vessels at any stage in the man- 
ufacture of béer or wine. 

This patent Ls, in no sensé, a process patent, and bas nothing to do, 
and purports upon its face to bave nothing to do, with the manufacture 
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pf béer at any particular stage in its process ot termentation, or manu- 
facture. It is simply a patent for an apparatus, and as applicable to 
ôther fermenting liquida as it is to béer; and , as I hâve already intimated, 
equally applicable to béer in the process of fermentation, where it is not 
désirable that the contents of the fermenting vessels shall be kept as 
nearly as possible at rest; but, on the contrary , where agitation is desired 
for the purpose of increasing fermentation; for I repeat what I hâve al- 
ready said, that I do not think that merely because Pfaudler says in a 
disclaimer that he does not intend to describe an apparatus constructed 
and operating like that described in the English patent to Yonil of Sep- 
tember, 1864, he necessarily intended that the fermenting vessels in his 
apparatus must, under ail conditions and purposes of use, hâve a gas 
space above the liquid, and that his Connecting pipes could only extend 
iïito this gas space, and not below it, into the fermenting liquid. 
' My views upon this question of novelty make it unnecessary that I 
should discuss or consider the question also made by défendant as to thé 
validity of this reissue by reasons of the clàims in the reissue dififering 
from, and, as it is insisted, being expanded from, that of the original 
patent. I am, therefore, of opinion that the défense of want of novelty 
is fuUy sustainéd, and thât this bill should be dismissed for want of eq- 
uity. 



CaSEY V. BUTTEBFIELD. 

(Gireuii Court, D. Masgaehuaetls, May 11, 1888.) 

Patents pob Inventions — Infeingement — Cae Couplings. 

The flrst claim of letters patent No. 338,401, of September 15, 1885, to Fred- 
erick A. Casey for a car coupling is: "A draw-head having the hook pivoted 
to the plates below the line of draw, and keyed to said plates above said pivot, 
whereby, as the key is removed from contact with the hook, the hook swings 
down out of contact with the hook of the adjoining car, " etc. Held infringed 
by letters patent No. 327,066, of September 29, 1885, to Finley R. Butterfleld; 
the device embodied therein having a draw-head with a hook pivoted below 
the line of draw, and hooked or latched to the plates above the pivot, and the 
latch or hook being the équivalent of the Casey key. 

Same — Pkiob Invention. 

In support of the défense of prior invention by himself , défendant produced 
a model of a car coupling having the hook pivoted below the line of draw 
which he claimed to hâve made in the spring of 1881, prior to the patent in 
suit, viz.. No. 336,401, of September 15, 1885, to Frederick A. Casey, for a car 
coupling. Three other witnesses, one of whom was defendant's wife, swore 
that they 3aw the model about that time, but the testimony of two of theni 
as to the identity of the model was not entirely clear. It was shown in re- 
buttai by defendant's patent soliciter that défendant flrst came to him In June, 
1885, for the purpose of procuring a patent for a car coupling. and that he 
then produced a crude wooden uiodel, and that the pivot in that, which con- 
nected the hook to the draw:bar, was not below the line of draW. This pat- 
ent does not seom to hâve been grantéd. The next application to the so- 
liciter was made in July, and défendant then produced no model. ITeld, that 
the évidence showed no anticipation; the invention, supposing it tohave been 
made, having been abandoned. 
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8. Samb— Antigipattok. 

Nor is the Casey patent antîcipated by the Snedaker and Thurbef patents; 
those patents having a pivoted device where the link is pivoted below the 
lineof draw, and such devices relating to linked couplings, which are sub- 
stantially difiEerent in construction and mode ôf opération from the coupling 
hooks of the Casey device. 

In Equity. Bill by the patentée for infringement of letters patent No. 
326,401, of September 15, 1885, to Frederick A. Casey, against Finley 
E. Butterfield, the patentée in letters patent No. 326,066, of September 
29, 1885. 

W. A. Madeod, for complainant. 

C. 0. Morgan, for respondent. 

CoLT, J. The bill in this case allées infringement of letters patent 
No. 326,401, granted to the complainant, September 15, 1885. The 
invention bas for its essentiel feature the construction of a draw-head, 
the hook of which is pivoted to the shank or body of the head below the 
Une of draw, so that, when desired, it may be dropped or swung down 
oui of the line of draw, thus freeing it from the hook of the adjoining 
cars with which it is in contact. The first claim of the patent, which is 
the only one in contre versy, is as follows: 

I "A draw-head having the hook pivoted to the plates below the line of draw, 
and keyed to said plates above said pivot, whereby, as the key is removed 
from contact with the hook, the hook swings down out of contact with the 
hook of the adjoining car, substantially as shown and described." 

The défenses urged are: (1) Anticipation; (2) no infringement; (3) 
prior invention by the défendant. 

As to the défense of anticipation I agrée with the complainant's ex- 
pert that none of the prior patents introduced in évidence show a coup- 
ling having a coupling hook pivoted to the draw-bar below the line of 
draw, so that the engaging shoulder bf the hook moves forward and down- 
ward when the hook-piece tums on its pivot, and a movable fastening 
device or key that connects the hook-piece with the draw-bar above the 
pivot when the hook-piece is in position to be coupled with the other 
member of the coupling. The Snedaker and Thurber patents bave a 
pivoted device where the link is pivoted below the Une of draw, but thèse 
devices relate to linked couplings which, it seems to me, are substan- 
tially différent in construction and mode of opération from the coupling 
hooks of complainant's device. 

Upon the question of infringement I find that defendant's device has 
a draw-head having a hook pivoted below the line of draw, and hooked 
or latched to the plates above the pivot. What the défendant terms a 
latch or hook is plainly the équivalent of the Casey key. The défense 
of non-infringement is not mad« out. 

A more serious question relates to the alleged prior invention by the 
défendant. The défendant exhibits a model of a car coupling having 
the hook pivoted below the line of draw, which he says he made in the 
epring of 1881, or prior to the date of complainant's iuvention. H& 
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calls his wife and two other witnesses, who swear thàt they saw the model 
about this time. From the appearance of the model it is not certain 
whether it may not hâve been somewhat changed since it was first con- 
struoted. Ferrin, the first witness for défendant on this point, says he 
cannot remember the exact location of the pin relatively to the head in 
the model he saw, because at the time he did not examine the pin. 
Mrs. Wheeler, the second witness, says that as near as she can remem- 
ber the model produced in évidence was the same model she saw in de- 
fendant's house. On the other hand, the plaintifF calls as a witness 
James B. Thurston, the defendant's soliciter, who testifies in substance 
that in June, 1885, the défendant employed him to procure a patent 
for a car coupling, and that he produced at the time a crude wooden 
model. In this model the pivot which connected the hook to the draw- 
bar was not below the line of draw. Application was made for this pat- 
ent, but he does not think it was granted. Subsequently Thurston made 
anotber application for the défendant for a second patent, — No. 327,066, 
— which. embodies the infringing device now made by défendant. At 
this time the défendant did not produce any wooden model such as he 
now exhibits. Upon this condition of the évidence I am satisfied that 
the défendant bas not made a case of prior invention with that certainty 
which the law requires to invalidate a patent. But if we should assume 
the existence of this model as early as 1881, it seems to me that ail the 
circumstances go to show that it was a case of an abandoned experiment. 
Upon the whole, I think the complainant is entitlèd to a decree. De- 
cree for complainant. 
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WiLSON V. The Bessie Whitins. 

{District CouH.E. D. Nm York. Aprll 35, 1888.) 

SALVAàB— Fbom Fikb — Speedinëss op SEbvice— Compabison witb Othhb 

A-Vtf ABD. 

: The schooner W. was lyipg at a wharf in "Williainshurgh when flre broke out 
iii Oil-Vôrks In the vicihity. The mate of the schooner apjilied for assist- 
ance tO'à tng, which went first to the aid of the schooner J., lying niear by, 
and afterwards returned and took the W. into the stream. This court here- 
tofore awarded the tug |200 for her services to the J. 30 Fed. Rep. 204. The 
value of the W. was less than that of the J. The latter had a cargo of oil on 
board, which increased her péril. The time devoted by the tug to theW. was 
scarcely one-fourth as much as that givèn to the J., and the service was ren- 
dered less speedily in this case, and after the danger had somewhat decreased. 
Held, that $25 was a proper award for the service rendered the W. 

In Admiralty. 

Akxander & Aah, for libelant. 

' Reported by Edward G-. Benedict, Esi^., of the New York bar. 
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Wîng, Shoudy & Putnam, for claimants. 

Benedict, J. This is an action to recover salvage compensation for 
services rendered the schooner Bessie Whiting, on the 21st day of De- 
cember, 1884. On the morninp; of that day a serions fire broke out at 
Pratt's Oil-Works, Williamsburgh, in which several cil-tanks exploded, 
and burning oil was scattered over the adjacent waters. At this time the 
schooner Bessie Whiting lay fast to the south side of the pier at the foot 
of North Eleventh street. She was in charge of her mate, and the lines 
by which she was fast to the pier were stiff and frozen. The fire involved 
danger to the shipping in that locality, and ail Véssels in the neighbor- 
hood set signais for assistance to get into the stream. The steam-tug 
John H. Wilson, Jr., owned by the libelant, was applied to by the mate 
of the schooner Bessie Whiting, to tow the schooner away from the pier. 
The tug went first to the assistance of the Jeanie, then fast to the opposite 
pier. After towing the Jeanie to a place of safety, the tug returned to 
the Bessie Whiting, and at the request of the mate two of the tug's crew 
■ went on board and cast off her lines from the pier, for which service the 
mate agreed to give the men tive dollars each. Tho tug took her out into 
thé stream, and left her at anchor. The service involved no risk to the 
tug, no extraordinary exertion, and occupied but a short time. For the 
services rendered by this tug to the Jeanie on the occasion in question 
this court gave $200 as a salvage compensation, (30 Fed. Rep. 204,) and 
the libelant hère insists that the like sum would be proper compensation 
for the services rendered to the Bessie Whiting. .The claimant, on the 
other hand, considers that $25 would be enough. The différence between 
this case and the case of the Jeanie is considérable. The value of the 
property saved in this case was less than in the case of the Jeanie, The 
Jeanie had a cargo of oil on bpard, which increased her péril. The time 
devoted to the Bessie Whiting was scarcely one-fourth as much as that 
devoted to the Jeanie. The service rendered to the Jeanie was rendered 
promptly. The service rendered to the Bessie Whiting was not so prompt- 
ly rendered, the .tug having thought wise to relieve the Jeanie before 
going to the Bessie Whiting. When she returned to the Bessie Whiting 
!, the appréhension of danger from the fire had decreased, still the situation 
was suoh as to justify the mate in desiring to be tpwed out. I think 
$25 will be a proper compensation to be paid for the services in the libel 
mentioned. Let the libelant bave a decree for $25 and costs. 



dnited states v. huffm aster. 81 

Unitbd States v. C. Hoffmastee. (No. 3,704.) 

{Circuit Court, N. D. California. May 31, 1888.) 

CoTTBTS— Fedebal CiECtirT Courts— JuRiSDicTiONAL Amount. 

Under the act of March 3, 1875, (Supp. Rev. St. 173,) the circuit courts hâve 
no jurisdiction of an action to recover money or property wherein the United 
Btates are plaintiflfs, unless the amount or value of the matter in controversy 
exceeds the sum of $500, exclusive of costs. 

viSytoÔM* by the Court.) 

J. 0. Garey, U. S. Atty., for plaintiff. 
Wm, H. Oook, for défendant. 
Before Sawyee, Circuit Judge. 

Sawyee, J. Tbis is a suit by the United States for the value of 50 
cords of wobd, eut upon the public lands in Colusa county by the de- 
fendant, and converted to bis own use. The wood is alleged to be of 
the value of $250, for which sum plaintiffs deraand judgment. The 
suit was brought on June 6, 1885, when the act to détermine the juris- 
diction of the circuit courts of the United States, etc., approved March 
3, 1875, (Supp. Eev. St. 173,) was in force. The objection is made by 
the défendant that, the amount in controversy being less than $500, tbis 
court bas no jurisdiction, and that the action must be dismissed on that 
ground. The court is of the opinion that the objection is well taken. 
The clause in the act of 1789 (1 St. p. 78, § 11) giving jurisdiction to the 
circuit courts in this class of cases reads as follows: 

"That the circuit courts shall bave original cognizance, concurrent with th© 
courts of the several states, of ail suits of a civil nature at coramon law or in 
equity, where the matter in dispute exceeds, exclusive of costs, the sum or 
value of flve hundred dollars, and the United States are plaintiffs or petition- 
ers." 

It is perfectly clear that, under this act, the circuit courts would not 
hâve jurisdiction in a casé of this kind brought by the United States, 
where the amount sought to be recovered is less than $500. The language 
is susceptible of but one construction. 

In the Revised Statu tes, which were only intended to collate and coh- 
solidate the existing statutes without changing the meaning, section 629, 
covering thèse matters of jurisdiction, arranges the subject-matter in 
classes, and expresses the various provisions in language as well as ar- 
rangement somewbat difierent from that found in the original statutes 
then in force. The provision embracing the subject-matter of this suit 
is as follows: 

"Sec. 629. The circuit courts shall hâve original jurisdiction as follows: 
First. Of ail suits of a civil nature, at common law or in equity, where Inn 
matter in dispute, exclusive of costs, exceeds the sum or value of five hundred 
dollars, and an alien is a party. * * * Second. Of ail suits in equity, 
where the matter in dispute, exclusive of costs, exceeds the sum or value of 
five hundred dollars, and the United States are petitioners. Third. Of ail 
v.35F.no.2— 6 
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suits at cômmon law where the United States, or any offlcer thereof suing 
under the authôrity of any act of eongress, are parties." 

It is contended that, under this third clause, the value of the matter in 
controversy, as an élément of jurisdietion, was eliminated in ail actions 
at common law wherein the United States are plaintiËfs, and that this 
provision is applicable to the case in hand. It may be doubtful what 
the efîect of the change in the language and arrangement is, butitisnot 
probable that any change in the law was contemplated by the commis- 
sioners, for that would be to exceed their authôrity. Whatevèr the con- 
struction should be, however, it cannot affect this case, for the whole sub- 
ject-matter was again gone over, and embraced in the act of March 3, 
1875, in which thèse several provisions delermining the jurisdietion of 
the circuit courts in such matters was reconstructed; and the question 
raised raust be determined by the provisions of that act. Section 1 of 
the act of 1875 provides as folio ws: 

" That the circuit courts of thé tlhited States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, where the matter in dispute exceeds, exclusive 
of Costa, the aum or value of flve hundred dollars, and arising under the con- 
stitution or laws of the United States, or treaties madé, or which shall be made, 
under their authôrity, or in which the United States are plaintiffa or petition- 
ers," etc. 

Thus eongress returhs substantially to the iangUàge used in the act 
of 1789, and makes beyond question the value of the matter in con- 
troversy an esseûtial élément in the jurisdietion. If, therefore, section 
629, Rev. St., will beat the construction insisted on by the United 
States attomey, it is necessarily in conflict with the act of 1875, and is 
expressly repealed by section 10 of that act. See Hyde v. Ruble, 104 U. 
S. 410; fiïWflr V. CorneU, 106 U. S. 396, 1 Sup.Ct. Rep. 312; RaÙroadGo. 
V. Bâtes, 119 V, S. 464, 7 Sup, Ct. Rèp. 285. It follows from the views 
expressed that thie circuit court bas no jurisdietion of this case, the value 
of the matter in dispute being only $250, and it must be dismissed on 
that ground. The United States will bave to go into the state court if 
they désire to recover; and it is just that it should be so, as it would be 
a great hardship upon litigants if they were compeÛed to go four or five 
hundred mUes from home to litigate such small amounts with the go v- 
ernmeut, as many would be obliged to do in this state. 

Let the suit be dismissed, without préjudice, for want of jurîsàiction. 
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United States v. L. Huffmastee. (No. 4,998») 
(OireuU Gcurt, N. D. Califomia. May 31, 1888.) 

Courts— Fédéral Cibctut Couetb— Jtjhisdictionai, Amotoît. 

Under the act «, March 3, Î8S7, (24 St. at Large, 552,) ihe Cnîted Stat»» cir- 
cuit courts hâve no jurisdiction of an acùon to recover mocsy or property 
wherein the tTnited States a/e plaintifEs, unless the amouut or value of the 
matter in controversy exceeds the sum of %i,W)Q, ezclugive of costs. 

{Syïïabu» 6y (lie Oourt.) 

J. Q. Oatey, D. S. Atty., for plaîutifif. 
Wm. H. Gook, for défendant. 
Before Sawyek, Circuit Jadge. 

Sawyee, J. This is an action to recover the possession of 60 corda of 
wood eut upon the public lands, alleged to be of the value of $372. The 
suit was commenced on July 12, 1887, and it therefore falls under the 
provisions of the act of March 3, 1887, amendatory of the act of 1875, 
to détermine the jurisdiction of the circuit courts of the United States, 
etc., (24 St. 562.) The provision of section 1, conferring jurisdiction, 
is, in ail respects aflfecting the question of jurisdiction in this case, sub- 
stantially the same as in the act of 1875, except that it raises the value of 
the matter in controversy in order to give jurisdiction from $500 to $2,000. 
The value of the wood sought to be recovered being moch less than 
$2,000, the court has no jurisdiction, and, as in the preceding case, (No. 
3,704,) and for the reasons therein given, the suit must be dismissed, 
without préjudice, for want of jurisdiction, and it is so ordered. 



0KITED States v. C. Huffmasteb. (No. 4,997.) 

{Circuit Court, N. D. Califomia. Â&y 21, 1888.> 

J. C. Carey, U. S. Atty., for plaintiff. 
Wm. U. Cook, for défendant. 
Before Sawyeb, Circuit Judge. 

, Sawyeb, J. This is an action simîlar to the last, to recover 150 cords of 
wood "ut upon public lands, of the alleged value of $960, commenced on July 
12, lbS7. For reasons given in the two preceding cases, (Nos. 3,704 and 
4,998,) the suit must be dismissed, without préjudice, for want of jurisdic- 
tion, and it is so ordered. 
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D. M. OsBOBNE & Co. V. Missouri Pac. Ry. Co. 

(Cvrcwit Court, E. D. Missouri. E.D. May 26, Ï888.) 

Bminent DoMAiK — RiGHTs oï" Abuttbrs — Injunction. 

Equlty -will not entertain a biU of an abutting proprietor to enjoin a rail- 
roâd tompany from operating its trains ovor a track laid in a public street 
under législative authority, on ihe ground that he bas not been compenaated 
for the incidcntal damages, where compiainaat's property bas not been actu- 
ally taken, and be bas inade no effort to arrest tbe work, nor given notice 
that he claim.s damages, until after the track bas been laid, ibougb the con- 
stîtMtion of the state (Const. Mo. art. 3, § 21) requires compensation in ad- 
vance for tbe taking or damaging of property for public use. In such case 
he must be left to hls remedy at law. 

In Equity. Bill for injunction. . On demurrer and exceptions to 
amended answçr. 

MUlsé Fiitcraji, îoT compleâiasint. 

r. J. Partis and Bennett Pike, for défendant. , 

Thayee, J. For the purposes of this décision I shall assume (vi;ithout 
examining the question fuUy) that the damages described in the biU. of 
complaint are of the kind contemplated by that clause of the constitution 
of the state of Missouri which prohibits property from being taken or 
damaged for public use without just compensation tirst ascertained and 
paid. Article 2, § 21. It may be further conceded as an elementaBy 
proposition that if défendant has damaged complainant's property ix>- the 
sensé of the constitution, (article 2, § 21, supra,) it cannot jv-stify its act 
either at law or in equity under a municipal ordinance or under an act 
of the législature. In Missouri, however, for many years railroad com- 
panies hâve been authorized by a gênerai law to use the streets of cities 
or villages for the purpose oi laying their tracks, provided they are granted 
such privilège by the naUnicipality. Vide section 765, Rev. St. Mo, 1 379. 
That portion of the answer in this case that is demurred to allèges that 
the city of St. Louis had passed an ordinance permitting the défendant to 
lay a side track along Gratiot street for a certain distance, and furthermore 
that, acting under the ordinance in question, it had actually laid its track 
along the street in question before complainant filed its bilt in this case 
to restrain it from so doing. The question that arises on the demurrer 
therefore is, whether a court of equity will entertain a bill at the suit of 
an abutting proprietor to enjoin a railroad company from operating its 
trains over a track laid in a public street under législative authoiity, in 
a case where none of complainant's property has been taken aud the 
complainant has taken no action to arrest the work, and so far as ap- 
pears has given no notice that damages will be claimed, until afler the 
track is completed and the road is in opération or ready for opération? 
As I had occasion to suggest, when this case was formerly before me on 
a motion to strike out parts of the answer, other courts hâve decided this 
question in the négative under statutes substantiaUy the same as that 
which is in force in Missouri, holding in effect that in such cases the com- 
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plainant's remedy is by an action at law to recover damages, and not by 
bill for injunction. Stetson v. RaUroad Co., Vô lU. 74, referred to and 
explained in Rigney v. Chicago, 102 III. 79; Hutton v. RaïLway Co., 7 
Hare, 259; lÂster v. Lohley, 7 Adol. & E. 124. If there are any décis- 
ions to the contrary on this point, corn plainant's counsel do not seem to 
bave discovered them, as none are cited. 

An attempt is made to draw a distinction between the constitutions of 
Missouri and Illinois, and to found an argument thereon, in that the 
constitution of Missouri expressly requires compensation to be paid in 
advance of the taking of private property, whereas the constitution of 
Illinois contains no such express provision. The distinction, however, 
has no significance, as the courts of Illinois bave held that the constitu- 
tion of that state requires compensation to be made before any property 
is taken, so that the constitutions of the two states are essentially the same 
in that respect. Phillips v. Commissioners, 119 111. 627, 10 N. E. Rep. 
230; Bailroad Co. v. Gates, 120 III. 86, 11 K E. Rep. 527. The fact 
that the constitution of the state requires compensation to be made 
in advance of the actual taking of property does not appear to me to 
bave much bearing on the point to be determined on this demurrer. 
The question at issue is whether a complainant, who claims damages re- 
sulting incidentaUy to bis property from the iaying of a railroad track 
in a public Street under a législative and municipal license, can wait un- 
lil the work is done, and then enjoin its opération, aithough none of his 
property is actually taken, or whether be should in such case be left to 
Lis remedy at lavv for the damage inflicted? Unless the wrong-doer is 
insolvent, or unless some other cause exists to render the légal remedy 
of no avail, it appears to me that on gênerai principles be should be left 
to his légal remedy, and it was so held in the cases first above cited. 
The rule does not deprive the complainant of the protection intended to 
be afforded by the constitution, nor does it work any hardship. It sim- 
ply requires the complainant to be diligent in applying for such relief as 
«quity may afiford. It must not be forgotten that the constitution does 
not prohibit property from being taken or damaged for public use. It 
provides simply that compensation must be made for property so taken 
•or damaged. Complainant is not in the attitude of one who has a right 
to say that in no event shall the street in front of his property be oc- 
cupied by railroad tracks. If the state and municipality authorize such 
use (as they hâve done in this case) it must subniit to the inconven- 
iencfi. It is entitled to insist on compensation lor the damage done, 
(which is generally held to be the détérioration in the value of the prop- 
erty,) but as those damages can be assessed by a jury, and the remedy 
at law is adéquate, there seems to be no occasion to apply for injunctive 
relief, and no propriety in granting such relief after the work is done 
jand the road is in opération or is ready for opération. I shall overrule 
the demurrer and the exceptions, holding that the matters pleaded in the 
-f nswer at least show that complainant is not entitled to équitable relief. 
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Remee t>. Mackay. 

{Cireuit Court, ,K D. MnoU. May 21, 1888. 

i. Qdieting Title— Venue. 

A court of equity, having jurisdiCtîon of the parties, bas also jurisdiction 
to compel défendant to release and discharge an apparent cloud upon the titlo 
to land situated in another state. 

2. SAMB— VOIB JUDGMBNT. 

Where a judgmentis absolutely voîd for want of jurisdiction, a party af- 
fected by it is not compelled to apply for relief in the court which rendered 
it, but may bring a Buit in equity in another state to avoid its conséquences. 
8. Samb— Àttachment dp Land of Non-Residents. 

A judgment of a state court, rendered against non-resident défendants witb- 
out Personal Service upon either, and without appeàrahce, decreeingthat cer- 
tain land situated in the state, held by one of the défendants, was conTeyed to 
and held by her in fraud of the creditors of the other défendant, and direct- 
Ing its salq to satlsfy such Qreditors, is absolutely void for want of jurisdic- 
tion; and a court of equity in another state will entertain a bill to set aside, 
as a cloud on the title. the sherlS's deed upon sale under such judgment. 

4. SaME— TiTLB OP COMPLAINANT. 

Although a deed complained of as a cloud upon titlé is void, yet a complain- 
ant ■who bas parted witn his title to the property, and is only a warranter in 
the Chain of title, may apply to a court of equity to hâve the cloud removed. 

In Equity. Bill to remove cloud on title. On demurrer to bill 
. 0. F. Woodruff^ for complainant. 
, JîVy <fc £a66, for défendant. 

Blodgett, J. This i8 a demurrer to a bill filed by complainant to re- 
move a cloud upon the title to a tract of land alleged to be owned by 
complainant situate in the state of lowa. The substance of the case 
stated in the bill is that one Adam Remer was indebted to Duncan Mackay, 
the détendant, upon a promissory note, and they were both citizens and 
résidents of the state of Ulinois. Remer's wife in some way obtained 
title to the tract pf land in lowa now in question. Défendant Mackay 
caused a suit to be brought against Remer and his wife, in the county in 
lowa where the land was situated; the complainant, under the lowa Code 
of Practice, stating in substance that Adam Remer was indebted to the 
plaintiff in the amount due on the note; that both défendants were non- 
residents of the state of lowa, and that Adam Remer had purchased the 
tract of land in question, for which he had paid the considération, and 
had- caused the title to be conveyed to his wife for the purpose of hinder- 
ing, delaying, and defrauding the creditors of him, the said Adam; and 
prayed an attachment and judgment against Adam as a non-resident 
debtor; and also prayed that Mrs. Remer should be adjudged to hold the 
title in fraud of Remer's creditors and in trust for Remer, and that the 
property should be subjected to the payment of his (Mackay's) debt. No 
Personal service was obtained in any form upon either of the défendants, 
but constructive service was made by publication of notice, as prescribed 
by the lowa statute in suits against non-residents; and in due time the 
case came on for trial. The record of the trial shows that the court, 
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^'having heard the testimouy, found that the allégations in the complaint 
were true," and rendered judgment against Adam Remer for the amount 
due upon the note, and costs of suit, and direeted that a spécial exécution 
issue for the sale of the land described in the plaintiff's complaint. A 
spécial exécution was accordingly issued, and the land was sold. In due 
time the sheriff, after the expiration of the term given by the lowa stâtute 
for rédemption, made a deed to Mackay, the plairrtiff in the lowa ca^e 
and défendant hère. The bill in this case also avers that complainant 
purchased this land from Mrs. Remer, and that complainant, with no 
knowledge of the proceedings in said suit, sold said land and gave a war- 
ranty deed therefor , and complainant now brings this bill upon the ground 
that the deed so obtained by défendant, Mackay, under his said judg- 
ment, is a cloud upon the title df Mrs. Remer so acquired by complain- 
ant in good faith, and which complainant is bound by his deed of war- 
ranty toprotect; and prays that défendant be compelled by the decree 
of this court to release whatever title he bas apparently acquired by his 
said judgment, exécution, and deed. 

The demtirrer to the bill proceeds upon several grounds. The first is 
that this court bas no jurisdiction to adjudicate upon the title to prop- 
erty in another state, and especially bas no jurisdiction to set aside or 
interfère with the judicial proceedings of the courts of a state. This is 
a proceeding in equity^ and equity, as a rule, opérâtes vrholly m personam. 
It opérâtes upon the conscience of tbe défendant by decreeing bim to do, 
or refrain from doing sonie spécial aot; and thé gênerai effeet and scope 
of a decree in a court Of equity is aimed at the volition or conscience of 
the défendant. This court, having personal jurisdiction of the défend- 
ant in this case, can direct its decree upon bim, and compel bim to do 
what is équitable and right under the circumstances and the facts in the 
case; hence, it seems to me, there Can be no doubt there is jurisdiction 
as betwéen the parties to this Controversy. The court is not ask«d to 
pass upon the title to this land, but only to say whether the défendant 
shall be compelled to release and discharge an apparent cloud upon title 
if the court shàll find that he in equity ought to do so. The case made 
by the bill is not that of two conflicting titles, but is that the défendant 
has attempted to divest Mrs. Remer of her title by a judicial proceeding 
•which isVoid. 

The next point made is that this is a judicial proceeding of a courtof 
compétent jurisdiction, and that, if there is any remedy for this com- 
plainant, it should be found in the court where the cloud originated by 
réason of thèse proceedings. That might havè force if the showing made 
by the bill was that there was a mère error cômmitted; but, under the 
showing made by this bill, the lowa court had no jurisdiction of Mrs. 
Remer in the suit, and its judgment and proceedings could not operate 
to divest her of her interest in this property. While there is no doubt 
that if a debtor residing in Illinois bolds property, real or personal, in his 
own name in lowa, a créditer may attach such property, and, under the 
provisions of the lowa statute for constructive service by publication of 
notice, may clothe the court in which such attachment is brought with 
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jurisdiction to jadjudge such property subject to the debts of such owner, 
yet I know of no judicial proceedings where the apparent owner of prop- 
erty can hâve Ms tille divested, and his property applied to the payment 
of another's debt, without personal jurisdiction. This question has been 
frequently passed upon by the suprême court of the United States, one 
of the latest décisions being Pennoyer v. Neff, 95 U. S. 714, where the 
former décisions are. fully reviewed. 

The défendant, Mackay, in the proceeding in lowa, was seeking toob- 
tain, first, a judgment against Adam Remer on liis debt; and then a 
decree that tlne property of which Mrs. Remer was the apparent owner, 
and of which she held the légal title, should be adjudged to be liable for 
the payment of that indebtedness. Mrs. Remer, under the Une of au- 
thoritiea I hâve cited, could not be divested of her title without personal 
service, and having her day in court for the purpose of contesting the 
question as to whether she held that title in trust or in fraud of the 
creditors of Adam Remer; therefore I hâve no hésitation in sayingthat, 
on the case made by the bill, while this deed may be a cloud upon the 
title of Mrs. Remer to the property, she has not been divested of her 
estate. Another question made by the demurrer is that, if the defend- 
ant's deed is void, then complainànt has a full and complète remedy at 
law. But this complainànt has, according to the showing of the bill, 
now no légal title to this land; he is only a warranter in the ehain of title, 

; and may appeal to a court of equity to rcmove this cloud. 2 Story, Eq. 
Jur. §§ 700, 701; Ely v. WUcox, 26 Wis. 97; ChambUn v. Schlichter, 12 
Minn. 276, (Gil. 181;) Hart v. Samom, 110 U. S. 157, 3 Sup. Ct. Rep. 
686. Another point made by complainànt in support of the bill is that 
the record in the lowa proceeding shows no decree or judgment against 
Mrs. Remer,, and hence that the sale and deed are absolutely void. 
The record set out in the bill shows that "the court found from the 
proof that the allégations contained in the corn plaint were true;" but na 
judgment or decree was entered finding that Mrs. Remer held the title 
in fraud of her husband's creditors, and adjudging that the property be 
applied to the payment of complainant's debt. I do not feel caUed upon 
at this time to say whether the omission of the court to render a full 
decree upon itsfindiog renders the exécution and deed void, or only 
voidable. There are some Illinois cases which seem to hold that a find- 
ing without a judgment has no force or vitality whatever, and would 
not support any subséquent proceedings. Martin v. Barnhardt, 89 111. 9; 

■Faulk V. KeUums, 54 111. 189, 190. 

The demurrer is overruled, and défendant can elecfc either to answer 
or stand by the demurrer. 
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Parmees' L. & T. Co. V. Eno. 
{Oireuit Oovri, 8. D. Nm York. May 25, 1888.) 

1. Bakkbxjptct— Sales bt Assignée. 

Section 9 of the bankrupt act of 1841, providing that "ail sales, transféra, 
and other conveyances by the assignée or the bankrupt's property and rights 
of property shall be made at such times, and in such manner, as shall be or- 
dered and appointed by the court in bankruptcy, " is satisfled if the sale is 
made pursuant to a rule or gênerai order of the court in bankruptcy, prescrib- 
ing when and how sales are to be made. A spécial order for each sale is not 
necessary. 

8. Same — Notice of Sale — Description 01" Property. 

A misdescription of lots in the notice of sale by an assignée in bankruptcy, 
as located "on 63d street, " is corrected and nullified by a correct description 
of the lots by map and number. 

8. BxEOUTORs AND Administratohs— Administratobs Cum Tbstambnto An- 
NBxo— Execution of Powebs of Execdtors. 

TJnder 2 Rev. St. N. Y. p. 72, § 32, providing that administrators c. t. a. "shall 
bave the same rights and powers, and be subject to the same duties, as if they 
had been named executors in such will, " where executors are by the wiU 
given discrétion in the sale of lands, in exercising such discrétion tbey aui 
not as executors, but as trustées; and an administrator c. t. a. would notbt 
compétent to exercise it; but where such executors hava exeroised the dis- 
crétion by making a contract of sale, and nothing remains but to exécute the 
conveyances, they act, as to that, as executors merely, and an administrator 
«. /. a. is compétent to exécute the conveyances. 

In Equity. Bill for spécifie performance, brought by the Farmera' 
Loan & Trust Company, as administrator witb tbe will annexed, against 
Ames R. Eno. 

Tumer, McOlure & Rolston, for complainant. 

Thomas G. Ennever, for défendant. 

Wallace, J. Unless the plaintiflf can give a marketable title to the 
real estate purchased by the défendant by contract, spécifie performance 
of the contract sbould riot be decreed. The principal objection to the 
title is that the sale of the real estate by the gênerai assignée in bank- 
ruptcy, made in May, 1844, was void, and did not pass to the purchaser 
the title of the bankrupt. The ground of this objection is that the court 
in bankruptcy did not appoint the time of sale as required by section 9 
of the bankrupt act of 1841. That section reads as follows: 

"And be it further enacted, that ail sales, transfers, and other conveyances 
by the assignée of the bankrupt's property and rights of property shall be 
made at such titnes, and in such manner, as shall be ordered and appointed 
by the court in bankruptcy." 

The court in bankruptcy had adopted rules under the provisions of 
the act. Rules 61 and 82 only need be referred to. Rule 62 was as 
follows: 

"Six days' previous notice by public advertisement shall be given of the sale 
of Personal eflects, and 14 days of real estate, to be published where the no- 
tice to show cause on the pétition for the decree of bankruptcy was published. " 

Rule 82 was as follows: 
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"Every assignée, within 30 days after receiving a decree of bankruptcyt 
* * * shall file and hâve noted on tlie docket of the case * * * a re- 
port of such property or interests of the bankrupt as in the opinion of the as- 
signée is of uncertain value, and ought to be disposed of at public sale with- 
out incurring further expense or delay respecting it. Exceptions to be flled 
within ten days from the flling of the report. If no exceptions be flled, then 
at the expiration of ten days the assignée may make an order on the docket 
pursuant to his report, which order shall be final in the matter." 

It is in évidence that the assignée made a report pursuant to rule 82, 
and included the real estate in question in the property which, in his 
opinion, ought to be disposed of at public sale; that no exceptions were 
filed to the report; that the assignée published the 14-days notice of sale 
of the real estate as required by rule 61, and that May 7, 1844, he exe- 
cuted a deed of the real estate to the purchaser upon the sale, which re- 
cited a sale pursuant to the terms of the advertised notice. It would be 
a narrow and unreasonable construction of section 9 to construe it as in- 
tended to require a spécial order to bè niade by the court in bankruptcy 
whenever it might be désirable to sell any part of the bankrupt's prop- 
erty. The language of the section is satisfied if the sale is made pursu- 
ant to a rule or gênerai order of the court in bankruptcy, which prescribes 
when and how sales are to be made. Such a rule, while notintended 
to trammel the discrétion of the cpurt in any spécial case, is équivalent 
to an order in every case falling within the class covered by it; and as 
was said by Choate, J., in Re Mott, 6 Fed. Rep. 685, "is a practical 
and Bufficient compliance with the statute." In Smith v. Long, 12 Abb. 
N. G. 113, an opinion was èxpressed contrary tp thèse views, but the 
opinion was obiter; and in Palmer v. Morrison, 104 N. Y. 132, 10 N. E. 
Eep. 144, the same court took occasion to déclare the question to be un- 
decided by Smith v. Long. The case of Osbom v. Baxter, 4 Cush. 406, 
cited in Smith v. Long, and relied upon as authority for the opinion there 
èxpressed, is pkinly distinguishable from the présent case. In that case 
the rule of the court in bankruptcy was that the court should by its or- 
der "direct the time and place of the sale; " but the assignée sold with- 
out any such order. The court had not, as hère, appointed in advanc© 
when and how the sale should be made. 

A further objection is made by the défendant that the title did not 
pass under the conveyance by the assignée because of a misdescription 
of the premises in his notice of sale. The erroneous référence to the lot 
aa "on 62d street" in the advertisement was corrected and! nuUified by 
the description of the lots by map and number, aad, without this, the 
description would probably be sufficiently certain by the référence to 
the lots in the advertisement as part of the bankrupt's property. The 
rules which test the Siifficiency of a description of property conveyed are 
the same whetherthe deed be màde by the grantor in his own right or 
by an officer of the court upon a judicial sale, (^White v. Luning, 93 U. 
S. 514;) and the addition of erroneous descriptive matter will not vitiate 
the conveyance when there are sufficient particulars correctly given in 
the instruttient to enable the parties to identify the property. Dygert v. 
Plelta, 25 Wend. 402; Jackson v. Qlark, 7 Johns. 217; Jackson v. Root, 18 
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Johns. 60; Jackson y. Marsh, & Cow. 281; HaUiaway v. Power, 6 Hill, 
453. 

The further objection is also made by the défendant that the plaintiff, 
as administrator of the willannexed of Kennelly, deceased, cannot give 
good title to the real estate contracted to be sold by the executors of 
Kennelly. The terms of the will authorized the executors to sell and 
convey the real estate of the testator at their discrétion, at any time be- 
fore the youngest person entitled to receive a share of the real estate un- 
der the will should attain the âge of 21 years. After the executors had 
entered into the contract for the sale of the real estate to the défendant, 
but after they had tendered a deed to the défendant pursuant to the terms 
of the contract, one of them died. This suit was brought by the sur- 
viving executor, but he resigned in December, 1885, and the plaintiflF 
was appointed administrator with the will annexed; and upon the death 
of the surviving executor, which occurred shortly after bis résignation, 
the action was revived, and the administrator substituted as plaintiff. 
The deed was tendered by the executors to the plaintiff May 17, 1884. 
At that time the proceedings which had been had in the district court 
of the United States for the Southern district of New York for a resale 
of the real estate by the gênerai assignée in bankruptcy had been an- 
nuUed by the order of that court, and the only defects in the title then 
tendered to the défendant were those predicated upon the objections 
which hâve been considered. The présent objection cornes with ill grâce 
from the défendant, because he should hâve accepted the deed tendered 
by the executors; and if it were true that good title Cannot now be made, 
the conséquences should fall upon the défendant, rather than upon the 
plaintiff, who is in no way responsible for the situation. But it seems 
reasonabiy clear that a deed from the plaintiff will give the défendant a 
good title. The executors had exercised the discretionary power given 
to them by the will conformably with the terms of the trust so far as to 
enter into a contract with the défendant for the sale and conveyance of 
the real estate. If this was a complète exécution of the power of sale, 
their rights and duties thereafter in respect to the enforcement of the 
contract were those strictly of executors, and not of trustées. There can 
be no doubt that the défendant, notwithstanding the death of the exec- 
utors, could compel a spécifie performance of the contract. In such a 
suit, however, the devisees of the testator would be necessary parties. 
Fry, Spec. Perf. § 190. The statute provides that administrators with 
the wUl annexed "shall bave the same rights and powers, and be subject 
to the same duties, as if they had been named executors in such will." 
2 Rev. St. p. 72, § 22. Judge Denio said in Romne v. PMiips, 27 N. Y. 
363, that as ati original question he should bave supposed that under 
this statute such an administrator was compétent to exécute a discretion- 
ary power to sell and convey real estate conferred by the will on an 
executor. But the décisions of the courts of the state, including the 
court of last resort, are the other way; and it is held that, where the 
power is discretionary, the executor takes it in a capacity distinctly dif- 
férent from that of executor, and he is to be regarded as trustée, and not 
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as executor; and that the power does not pass under the statute to an 
administrator with the will annexed. Mott v. Ackerman, 92 N. Y. 539. 
If the power in trust conferred upon the executors by the will was fully 
exercised when they made the contract with the défendant, and there- 
after their only duties in the premises were to exécute a conveyance and 
reçoive the purchase money, thèse duties were executor's duties, not in- 
volving discrétion, and can therefore be carried into effect by an admin- 
istrator with the will annexed. It was held in Demarest v. Ray, 29 
Barb. 663, that such a power is executed as well by an executory con- 
tract made by the trustées as by a deed of présent bargain and sale. The 
question now presented was involved in the case of Mott v. Ackerman, 
but the power of sale in the will in that case was held by the court to be 
an imperative, and not a discretionary, one; and the court did not con- 
sider the question because the conclusion was reached that such a power 
could be exercised by the administrator as completely as by the executor. 
A decree is ordered for the complainant. 



OsBOENE et al. r>. Barge et al. 

{Œ/reutt Court, N. J>. lowa, O. D. May 9, 1888.) 

Pabtnbbship — PowBB OF Pabtneb to Bind the Fism — Chattel Mortoagb 
op Stock— Fratjdulent Pbbpbbbnob. 

A large créditer of B. & K., fearing that they were insolvent, dispatched an 
agent to obtain security. The partners met on Saturday, and promised to 
save the agent harmless, B. to give a mortgage on his individual property on 
Monday. An examination waa made of the books, and, they clearly showing 
insolvency, both partners agreed to màke a gênerai assignmént. Schedules 
. were accordingly prepared, and instructions given the firm's attorney to hâve 
the papers ready for exécution Monday morning. Sunday night K. went with, 
the agent to another attorney, and was there inducéd to agrée to exécute a 
mortgage on thé stock in trade in favor of the créditer by a promise of a po- 
sition in his employ. The following morning K. refused to join in the as- 
signmént unless the créditer was flrst secured, and, B. not assenting te this, 
K. signed the mortgage in the flrm's name, and delivered it to the agent. 
This mortgage authorized the mortgagee to take immédiate possession and 
sell. B., who knew nothingof the mortgage until demand was made under 
it fer possession, then executed the assignmént in the flrm name, and turned 
the property over to the assignée. RelA, on bill to foreclose, that under the 
circumstances, according to the rule in lowa, the mortgage was fraudulent 
and void. 

In Equity. Bill to foreclose a chattel mortgage. 
Martin de Wamback and Wright & Farrell, for complainants. 
W. J, CovU and Kamrar <& Boyes, for défendants. 
Before Bkeweb and Shibas, JJ. 

Shieas, J. Complainants in this cause seek the foreclosure of a chat- 
tel mortgage executed in the firm name of Barge & King, and covering 
Bubstantially the stock of goods formerly owned by the firm at Webster 
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City, lowa. The question before the court is as to the validity of this 
mor^age, and it arises under the following facts: In November, 1886, 
the firm of Barge & King, carrying on business at Webster City, had be- 
come insolvent, being indebted to complainants, among others, in a sum 
exceeding $2,000. An agent of the complainants visited Webster City 
for the purpose of endeavoring to get security for the debt due them. 
At an interview, at which both the raembers of the firm were présent, 
he was assured that security would be given him on realty owned by B. 
F. Barge, the understanding being that by the foUov^ing Monday — the 
interview taking place on Saturday — Barge would sélect the property 
upon whioh the security was to be given. During Saturday and Sun- 
day the members of the firm made an examination of the condition of 
their business, and it then became apparent to them that the firm waa 
insolvent, and the conclusion was reached that the best thing to be done 
was to make a gênerai assignment for the benefit of creditors. For this 
purpose schedules of the firm property and debts were made out, direc- 
tions given to their attorneys to prépare the deed of assignment ready 
for exécution on Monday morning, and a discussion had as to the proper 
person to act as assignée, Robert Fullerton being finally agreed on for 
the position. On Sunday evening complainants' agent, with Mr. King, 
visited the office of complainants' attorneys, and remained there until 
about 3 o'clock Monday morning. During this time the chattel mort- 
gage in question was drawn up, covering the stock in trade of the firm, 
and authorizing the mortgagees to take immédiate possession of the mort- 
gaged property, for the purpose of selling the same. The influences 
brought to bear upon King to induce him to give the chattel mortgage 
are readily discernible. He had previously been in the employ of D. 
M. Osborne & Co. He knew that the business of the firm was at an 
end. Goinplainants' agent himselftestifies that "he said to him that it 
was by no means right or proper for him to engage in the practice of bad 
faith, after making for himself a good record in the employment of D. 
M. Osborne & Co., who were constantly in need of many men to carry 
on their business; and no one at his âge, under such circumstances, 
could afi^ord to lose the respect which it had taken so many years to gain." 
The évidence shows that King, within 30 or 60 days after the exécution 
of the mortgage, was taken into the employ of D. M, Osborne & Co., 
and is still with them. The resuit of the pressure and influence thus 
brought to bear upon King was manifested on Monday morning, when 
King refused to sign the deed of assignment unless theclaim of D. M. Os- 
borne & Co. was first secured, regardless of the fact that, had such security 
then been given, it would, under the lowa statute, hâve destroyed the 
validity of the assignment. The fact of the préparation of the chattel 
mortgage, the same having been signed and acknowledged by King on 
Monday morning, was studiously concealed from Barge; and when the 
latter notified complainants' agent that he would not secure that claim, 
but that ail must share alike, then King gave the agent the chattel mort- 
gage, which was at once filed for record. In the mean time, upon King's 
refusai to sign the deed of assignment. Barge executed the same in the 
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firm name. Complaînants'' agent thèn endeavored to take actual posses- 
sion of the firm prôperty under the mortgage, which was resisted by 
Barge and the assignée under thé deed of assignment, and, failing in se- 
curing the control of the property, the complainants brought the présent 
proceeding for the purpose of foreclosing the mortgage. B. F. Barge, in 
his own name and in the name of the firm, dénies the validity of the 
mortgage, as does also the assignée under the deèd of assignment. 

Thus the question is presented whèther the mortgage is valid and bind- 
ing upon the firtn and its property, under the circumstances developed 
in the testimony, That one partner may, for the purpose of procuring 
money to continue the business of the firm, or for the purpose of secur- 
ing or paying the firm indebtedness, or for any other purpose in further- 
ance of the business of the partnership, sell or incumber the property 
of the firm in tvhole or in part, is not questionéd, subject, however, to 
the qualification that, if the immédiate and necessary resuit of the trans- 
fer will be to put an end to the firm business, then ordinarily the actual 
consent of the other partner is required to give validity to such tranafer. 
Bâtes, Partn._§ 403. The power of a partner to bind the firm arises 
from the fact that each partner is deemed to be an agent of the firm, and 
the extent of the power to bind the firm in a given case is a question of 
agency. Inoin v. Wûliar, 110 U. S. 499, 4 Sup. Ct. Rep. 160. In the 
absence of spécial limitations in the articles of partnership, each partner 
has the authority to do any and ail acts which, from the nature of the 
business as generally conducted, may be deemed reasonably intended to 
further the partnership interests. The payment of the firm debts is usu- 
ally in furtherance of the business, and hence the application of the firm 
property in payment or by way of security of the firm debts is within 
the power of the partner. It is, however, held that one partner has not 
the right, without the assent, express or implied, of his copartner, to 
make such a disposition of the firm property as that it necessarily ter- 
minâtes the business of the firm, and, by depriving the firm of the control 
and management of the property, virtually dissolves the partnership. 
Thus it is held that one partner has not the right to exécute a gênerai 
assignment of the firm property for the benefit of creditors. By the as- 
signment the property is appropriated to the payment of the debts; and 
in ordinary commercial partnerships, whose business it is to buy and 
Bell property, each partner has the right to sell property kept for sale, 
and to pay the firm debts; but the right to make a gênerai assignment 
is denied to a single partner, because, in efiect, the assignment ends the 
partnership, and deprives the firm of the présent control of the property. 
Bâtes, Partn. § 338. In Loeb v. Pierpont, 58 lowa, 469, 12 N. W. Rep. 
644, the suprême court of lowa holds that one partner has not the power 
to exécute a gênerai assignment of the firm property without the assent, 
express or implied, of the copartner. In the opinion it is said: 

"It would appear upon principle that such power is not possessed by a part- 
ner. Under its exercise the business of the firm may be, and, under almost 
ail circumstances, would be, destroyed, and the partnership itself practieally 
dissolved as to future business. It is true that, theoretically, the assignment 
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is for the purpose of effeoting the payment of firm debts, and that the law al- 
lows one partner to use the property of the firm to discharge the indebted- 
ness; but this rule of law Is applied to transactions occurring in the ordinary 
business of the flrm, and does nofc authorize one partner, upon the exercise 
of bis jndividual discrétion, to terminate tbe business of the copartnership. 
In a matter of such great importance to each partner both ought to bé con- 
sulted, and be permitted to détermine whether the condition of their afEaira 
requires them to transfer ail their property, and abandon their business." 

In Hunier v. Wayneck, 25 N. W. Eep. 776, the question was whether 
a sale of the entire partnership property, made^ by one partner without 
the assent of the copartner, could be sustained, and tbe suprême court 
of lowa held that it could not, saying: 

"That it is said there is some eonflict of authority as to the power of one 
partner, without the knowledge or assent of bis copartner, to sell or assign ail 
thé partnership property Conceding this to be so, such question must be re- 
garded as settled in this state. It was held in Loeb Y.Fierpont, 58 lowa, 469» 
12 N. W. Kep. 544, that one partner did not hâve such power, when his co- 
partner: resided in the same town and could hâve been readily consulted. 
* * * Practioally the plaintiff was présent when the sale was made, and 
yet he was not consulted. The appellant had knowledge of the partnership, 
the rbsidence of the plaintifl, and that he was not consulted." 

'The évidence ehowed that the copartner resided about 75 miles from 
the place where the flrm business was transacted. The court held that, 
as he was not consulted, the sale was void for want of authority in the 
one partner to make it. 

From thèse authorities it would seem to be the rule in lowa that the 
gênerai power of a partner to sell the property of a firm kept for the pur- 
poses of sale, ànd to appropriate the firm property for the payment or 
seouring of the firm debts, is nevertheless subject to the limitation that 
one partner cannot, without the assent, e:s:pres8 or implied, of the co- 
partner,. even for the purpose of paying or securing the firm debts, make 
such a disposition of the firm property as that it, ipso facto, terminâtes 
tbe business of the firm, by depriving the partners of the control and 
management of the property, without which the partnership business 
cannot be conducted. 

On behaJf of complainants it is forcibly urged that, while the great 
weight of authority sustains the proposition that one partner bas not the 
power to exécute a gênerai assignment, it is equally well settled that one 
partner may exécute a chattel mortgage to secure a firm debt upon the 
entire property of the firm. Does it foUow, however, that because many 
chattel mortgages are sustained, that aU must be? Is it not the efifect 
of the transfer, rather than its mère form, which is to be considered? 
In Loeb v. Pierpont the transfer in form was an assignment, and in Hunier 
v.Waynech it was an absolute sale, yet both were held void for the same 
reafion, The power to mortgage is included in the power to sell, and is 
derived from it, and it is difiicult to see why the same limitation should 
not apply to both modes of transfer; that is to say, if the con tract be- 
tween the créditer and the one partner contemplâtes an immédiate change 
in the possession and control of the partnership assets, so that, in efiect, 
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its necessary resuit is to work an iaimediate destruction of the firm busi- 
ness, — on which ground the suprême court of lowa holds that one part- 
ner, without the assent of his copartner, cannot assign or sell the part- 
nership property as a whole, — it is diSicult to see how such a contract 
can be sustained simply because it is made in the form of a chattel mort- 
gage. Furthermore, the authorities that support the doctrine of the 
right of one partner to exécute a chattel mortgage on the firm property 
mainly place relianee upon the fact that the créditer seeking to obtain 
security for his debt — as he bas a right to do — is justified in assuming 
that sales or transfers of firm property made by one partner are made 
with the assent of the copartner. When the business of the firm is that 
of buying and selling, it folio ws that ordinarily each partner, as an agent 
of the firm, bas the right to sell the property bought for the purpose of 
sale, and the creditor bas the right to assume that each partner bas the 
authority to dispose of the property in furtherance of the partuership 
business. After the sale or transfer bas been made, itis too late for thè 
one partner then to claim that, as to the particuiar transfer, no author- 
ity existed to make it; for the transférée bas the right to rely upon the 
authority or power which the partner apparently had. If, however, it 
appears that the transférée knew at the time the transfer was made that 
it was made by one partner contrary to the will of the copartner, then 
he certainly takes the property at his péril; and if, in fact, as between 
the partners, the particuiar transfer was ultra vires, upon what ground 
can it be sustained in favor of the creditor? The right of one partner to 
give, and of the creditor to take, security upon firm property, by way of 
chattelmortgage or otherwise, executed by one partner, is not questioned, 
80 long as the particuiar transaction does not come within the doctrine 
of the supreme court of lowa, that it is not within the power of one part- 
ner, upon the exercise of his individual discrétion, to make transfers 
which, in effect, immediately termina te the business of the copartner- 
ship. 

The évidence in this case shows clearly that the arrangement betweea 
complainants and King contemplated the immédiate taking possession of 
the mortgaged property. King handed the keys of the store building in 
which the property was situated to complainants' agent upon the deliv- 
ery of the mortgage, and the latter at once endeavored to oust Bai^e 
from the possession and control of the property. Witb complainants in 
full possession and control of the mortgaged property, the business of thô 
firm would hâve been ended; and hence the contention of the défendants 
that the transfer, regardless of its mère form, must be held to be beyond 
the power of one partner to make without the consent of the copartner. 
Whether the fact that the transfer of the property is under the guise of 
a mortgage takes the case out of the opération of the rule laid down by 
the supreme court of lowa in cases of assignments and absolute sales, 
bas not, so far as we can discover, been decided by that court; and we 
are disposed to leave it for future considération, in the hope that sbould 
it arise we may then bave an authoritative décision by the supreme court 
of lowa for our guidance in determining it. 
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The validity of the mortgage is further questioned on the ground that 
in fact it is a fraud upon the firm and the partner Barge. As already 
stated, the two members of the firm, upon mutual consultation, had 
reached the conclusion that a gênerai assignment for the benefit of cred- 
itors should be made, and the schedules therefor had been prepared and 
directions given for the préparation of the deed of assignment, so that 
the same could be promptly executed on Monday morning. On Sanday 
night King was induced to consent to the préparation 'of the chattel 
mortgage, but aJl knowledge thereof was kept earefuUy concealed from 
bis copartner. The légal effect of this instrument, when delivered, would 
be to enable the mortgagees to take the immédiate possession and con- 
trol of the stock in trade, and deprive the partners of the management 
and right of sale thereof; and the évidence shows that it was the under- 
standing between Xing and complainants' eigent that the latter should 
take the immédiate possession of the property. Moreover, the exécution 
of the mortgage would necessarily resuit in giving complainants a préfér- 
ence over other ereditors, and thereby destroy the validity of the gênerai 
assignment, if the same should be executed as agreed upon. No élabo- 
ration of the facts is needed to show that the exécution of the mortgage, 
under the circumstances, was a transaction of such a nature that good 
faith required King to consult with his partner before the exécution 
thereof. Not only did he not consult with him, but care was taken to 
keep ail knowledge of it from the partner until after its delivery. The 
motives that induced King to do as he did are apparent. He realized 
that the firm business was at an end. His personal interests would be 
best subserved by meeting the demands of complainants. For the pur- 
pose of preserving his standing with his former employers, and to insure 
his re-employment by theni, he was willing to secretly coUude with com- 
plainants, and, by the exécution and delivery of the mortgage withôut 
the knowledge of his copartner, prevent the carrying out of the agree- 
ment existing between himself and his copartner toucbing the disposition 
of the property of the firm. As between the partners, such secret ac- 
tion on part of King was fraudulent and void. It cannot be permitted 
to oue partner to secretly dispose of the firm property for his own private 
and Personal advantage. Complainants can claim no better position, nor 
greater rights, than the partner King. When the mortgage was executed 
and delivered their agent knew that it was so executed and delivered 
without the knowledge and consent of the partner Barge, and that, prac- 
tically, it was in fraud of his rights. The agent knew the motive that 
had influenced the action of King, and in fact was the prime mover in 
the transaction. Complainants, therefore, were active participants in 
the fraud sought to be perpetrated on King's copartner, and as such can- 
not ask a court of equity to enforce an instrument thus tainted with 
fraud, The bill of complainants is therefore dismissed on the merits, at 
their cost. 

Beewee, J. I concur în the conclusions reached by my Brother 
Shxkas, and upon thèse grounds: 
v.35F.no.2 — 7 
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1. The décisions of the suprême court of lowa seeQi to point în that 
direction, and, though upon a question of gênerai commercial law, are 
persuasive, at least, in a fédéral court in this state. 

2. The misconduct of complainants in their dealings with King. Eq- 
uitably, the property of an insolvent firm should be distributed pro rata 
between ail creditors. Each partner bas a right to insist upon this; and 
improper inducements to one partner, by which such equity is sought 
to be defeated, bught not to be encouraged. A court of equity should 
incline generally against préférences, and, when attempted to be accom- 
plished in the manner this was, may properly refuse its aid. Hence, 
without questioning the gênerai doctrine of the power of ail partners aa 
to sales and mortgages, I concur in the conclusion reached in this par- 
ticular case. 



Klein v. Fleetfokd ei al. 

{OireuU Court, D. Colorado. May 9, 1888.) 

lnjimcTioif — Modification— Motion bepohb Another Judge— Ubgenct. 

Unless the necesaity ia so urgent as to require immédiate action, an injuno- 
tion will not be modified, changed, or set aside, except \>y the same judge 
who granted it 

In Equity. Motion to modify injunction. 

8. P. Rose and H. W. Hobson, for complainant. 

T. R. Ovaer and 0. D, F. Qreen, for défendants. 

Beeweb, J. This is a motion to modify an injunction order made 
by the district judge on the 18th day of April. I had occasion last term, 
in deciding a case, to say to counsel that as a rule injùnctions issued by 
one judge would remain, unless modified, changed, or set aside by the 
same judge. I need not repeat the reasons which were then stated. 
Judge Hallett being away when this motion was presented, it seemed 
to me that it might prove an exception to that rule; that I might be 
justified in making an èxamination of the papers, and seeing if any 
emergencyrequired immédiate action. I hâve examined them. They 
are quite voluminous, and while I think it would be right to make the 
modifications which are asked; those modifications being simply to the 
eSect that the party in charge should be some indiffèrent person, and 
not one who had been heretofore the active supporter of either of the 
parties, and also that each party should be allowed to go upon the prem- 
ises for inspection. Each of thèse things I think ought to be done. It 
is very évident, from an èxamination of thèse voluminous pleadings, 
that there is going to be a protracted controversy. It is very évident 
from the affidavits that there bas been a good deal of quarreling between 
thèse parties, who are joint owners of the property. It is very évident 
that there is deep feeling existing between them. So I think it can be 
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no more than fair, in the coiirse of that litigation, to hâve some one in 
charge who has never been identified with either party; who would be 
therefore free from suspicion, to say the least. Yet, after exattiining 
thèse papers, I db not see that there is that urgency for immédiate ac- 
tion that would now justify me in putting some one besides Mr. Mitchell 
in control. The powers given him are limited. If he should remain 
ten days or two weeks longer, until the district judge can examine this, 
I think no harm will be done to either side. And so, although I think 
the parties would be entitled to the relief they ask, I shall pro forma 
overrule the motion, giving leave to renew it before the district judge as 
Boon as be returns. 



Phillips v. Bossaed et al. 

^JDùtrict Court, D. South Uarolina. May 22, 1888.) 

1. Banks aito BAHKisa— Nationai, Banks — Cashxbb's Bond— LiABn,rrY op 

SUBETIBS. 

The sureties on a cashier's bond, reciting that B. had been elected cashier 
of a bank to hold his office during the pleasure ot the board of directors, are 
liable for auy default occurring while he continues to act as cashier. 
8. Bahb — Rblease — MiscoNDUCT of Pbbsidbnt and Directors. 

Where a cashier's bond is given to the "National Bank of Sumter,"the 
aureties are not released from liability for a default of the cashier because 
8uch default was permitted by the négligence and misconduct of the prési- 
dent and board of directors. 
8. SamB— Rbs Adjxjdicata— Attachmbnt aoainst Cashibb. 

A judgment against a defaulting cashier for embezzlement of f5,600 in 

fold, taken by him from the vaults of the bank, does not estop the bank from 
ringing an action on his officiai bond to recover amounts subsequently dis- 
covered to bave been appropriated br him by means of false entries and 
omissions to account for sums received by express. 
4 Samb — Cbbdit roB Sums Otheewise Coli-eotbd. 

When the défalcations of a cashier exceed the amount of his bond, the 
bank need not crédit on the bond sums collected from other sources, but may 
apply them in réduction of the unsecured balance. 

At Law. Action by John E. Phillips, receiver of the National Bank 
of Sumter, against Bossard and others, sureties upon the bond of C. E. 
Bartlett, formerly cashier of said bank. 

L. F. Youmam, Dist. Atty., and Moise & Lee, for plaintiflf. 

J. H. EarU, Atty. Gen., and Mr. Pardy, for défendants. 

SiMONTON, J., {charging jury.) The action is on the bond of one C. 
E. Bartlett, cashier, teller, and book-keeper of the Sumter National 
Bank; défendants being his sureties. It is not disputed that the Bank 
of Sumter was a national banking associationj that Bartlett was duly 
appointed cashier, teller, and book-keeper; that he gave the bond stated 
in the complaint; and that défendants, with three other persons, were 
his sureties. It is proved that plaintiflf was duly appointed, upon the 
feilure of the bank, its receiver, by the comptroller of the currency, and 
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that the latter authorized this suit. Notwithstanding tlie objection urged 
by the défendants that it bas not been shown that the treasurer of the 
United States also concurred in this authorization of the suit, it is prop- 
erly brought. The bond is in the pénal sum of $10,000, and the con- 
dition of it is for the faithful performance of his duties as cashier, teller, 
and book-keeper, by Bartlett, his obédience to instructions, and his 
faithful accounting for ail moneys coming into his hands as sueh cash- 
ier, etc. The complaint sets forth 31 breaches of the bond, They are 
in three classes. One class consisted of checks drawn by him on corre- 
spondent banks in varions large sums of money, which it is alleged that 
he appropriated to his own use. Evidence bas been submitted showing 
that, where he entered on the stub of the check-book the supposed 
amount of the check, he put a sum greatly below the real amount of the 
check, and posted the false amount in his ledger. Another class of dé- 
falcations charged was the receipt of money of the bank by express, and 
not accounting for it. The third was the carrying off, on the night of 
his flight from Sumter, a bag of gold containing $5,500. You bave 
heard the évidence on thèse points, and must say if they are proved. 

The défendants set up four défenses: Mrst. That Bartlett was only 
elected for one year, that the bond was executed when he was first elected, 
and that their responsibility was ended when the year expired. The 
condition of the bond recites that Bartlett had been elected cashier, etc., 
to hold his oflSce during the pleasure of the board of directors. There is 
no évidence showing that he was elected for one year, and none that he 
ever was dismissed or removed from office, or elected more than once. 
This défense cannot avail défendants. Second. That the willful négligence 
and misconduct of the président and board of directors permitted the 
fraudulent acts of Bartlett, and the sureties consequently are not liable 
therefor. Assuming that the validity of the bond at its exécution is not 
disputed, no évidence to this effect having been shown, I charge you 
that this défense, even if it be fuUy made out, cannot avail the défend- 
ants. The bond of Bartlett, signed by défendants, was given to the Na- 
tional Bank of Sumter, not to the président, nor to the board of direct- 
ors. If he committed the défalcations and frauds charged, neither he 
nor his sureties can be excused because of any négligence or omission of 
duty on the part of the président or board of directors. They could not 
excuse, justify, or release them by a formai vote; a fortiori they cannot 
be held to excuse or palliate themby conduct. Minor v. Bank, 1 Pet. 
11 et seq. The bond was not given to sccure the bank against such dé- 
falcations as Bartlett could make without the knowledge of, or such as 
were not within the means of discovery by, the président or directors; 
nor was the bond given upon the condition that the président or the 
board should watch him, and prevent any défalcation or fraud on his 
part. It was absolu te in its terms, guarantying that he would faithfully 
perform his duties, and account for ail funds coming into his hands, 
without référence to or respect for any one else. Even if he acted with 
the fraudulent connivance of the président, or any one or ail of the board, 
this would only make them partners in crime, and still his sureties woùld 
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be responsible. The third défense grows out of the facts whîch I recall 
to you: Bartlett absconded on Saturday night. When the vault was 
opened on Monday it was discovered that $5,500 in gold was missing, 
which had been there at the close of Satnrday. At once attachment pro- 
ceedings were begun, and certain of his property attached. The com- 
plaint was for his embezzlement of this sum as cashier, and judgment 
was had against him. The défendants contend that this suit and judg- 
ment estop the plaintiff. Thé attachment suit and this suit are not on the 
same cause of action. The first was on the embezzlement of a certain sum 
of money. This is on the breach of his ofBcial bond in not well and truly 
executîng his duty as cashier, as well in that he did not faithfully accpunt 
for money in his hands as for default in other transactions. When the 
attachment suit was brought, there was no knowledge of any other default 
than the theft of the 65,500; and the uncontradicted évidence is that the 
other défalcations were not suspect ed until Bartlett ran away, and were 
not known until some 10 days afterwards. This défense cannot avail- the 
défendants. The fourth and last défense is this: The attachment suit 
realized about $1,000. The wife of Bartlett gave up to the bank an or-' 
der on Henry Clews & Co., of New York, signed in blank by Bartlett. 
This was filled outwith the balance to his crédit with thèse banker8,and 
realized $2,400 more. Défendants insist that they are entitled to crédit 
on the bond for this amount. If you believe the testimony, Bartlett's 
default was between $65,000 and $70,000. Against this the bank held 
the bond for $10,000. They credited the sum recovered and the sum 
received on the surplus. Bartlett eould give no direction as to the first; 
he gave none as to the last. There is no room hère for the application 
of the doctrine of subrogation. The bond of thèse défendants was to'se- 
cure defaults to the extent of $10,000 only. If the defaults exceeded 
this, the bank had to look elsewhere. For securing the excess the bank 
could take ail lawful means in its power. As the sureties had no respon- 
sibility for the excess, they had no interest in the means taken to secure 
it. For the $10,000 they were responsible. They are not entitled to 
any aid in paying it, except from such securities or collaterals, specially 
appropriated in the hands of the bank, or of any of the sureties, to méet 
it, and except also from recovery had on the bond itself. This défense 
cannot avail. If you find from the évidence that Bartlett has made d&i 
fault in the amount charged, or in any sum exceeding the amount of the 
bond, and of the money recovered and received as stated, you will find 
for plaintifif the fuU amount of this bond. 
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: EOBB V. PeERY. 

(OireuU Court, M. B. lowa, E. D. May 39, 1888.) 

1. QUAÏIBIAK AND WaRD — QuABDIAN'S BoND— BrBACH. 

Code lowa, § 3313, gives the circuit courts "original and exclusive jurisdic- 
tion of the probate of wills, and the appointment of such executors, " etc., 
and "of the settlement of the estâtes of deceased persons, and of the persons 
and estâtes of mînors, insane persons, and others requiring guardianship. " 
neld, that to support an action against the sureties on a guardian's gênerai 
bond, on the ground that he has converted the property of the estate to his 
own use and failed to account for it, it is not necessary to aver or prove that 
there has been a final settlement in the court which appointed him, nor that 
there has been any spécifie order whatever made by that court. 

B. Same— Action on Bond— Stat Pbnding Sbttlbment. 

If in an action on the bond brou^ht in another court it appear that a fuU 
and final settlement should be had in the court where the guardian was ap- 
pointed, in order to fully protect the interests of the guardian or sureties, the 
court may stay proceedings on the bond for a reasonable time to allow such 
settlement to be had. 

8. Bamb— Allow ANCB op Claim against Gtjabdian's Estate— Non- Joindbb 

OP SUBBTIEB. 

Allégations in a pétition on a guardian's bond, to the effect that after the 
conversion of the ward's property the guardian died, and his estate was ad- 
ministered upon by the court of a county other than that in which he was ap- 
pointed guardian, and that the ward presented and the court allowed her 
claims against his estate, may be disregarded as surplusage. If the ward had 
a good cause of action for a breach of the guardian's duty, the fact that a court 
having no juriadiction to bind his sureties because they were not parties ad- 
judicated the claim arising from such breach, cannot aiïect the ward's right 
to recover against them on the original cause of action. 

At Law. On demurrer to pétition. 

Action by Mary Robb against Nicholas Perry, one of the sureties on 
the bond of E. G. Spencer, deceased, formerly plaintiffs guardian. 
Powers & Lacy, for plaintiff. 
Adama & Mathews, for défendant. 

Shiras, J. On the 13th day of March, 1873, E. G. Spencer was ap- 
pointed guardian of the estate of Mary and Anna Robb, minor heirs of 
James K. Robb, deceased, by the circuit court of Dubuque county, lowa. 
He filed a bond with sureties in the sum of $4,000, conditioned for the 
faithful performance of his duties as guardian, and for a full compliance 
•with ail the requirements of the law in such cases provided. The prés- 
ent action is brought upon the bond, it being averred in the pétition that 
the said Spencer received as guardian ail the property belonging to his 
eaid wards; that he wrongfuUy converted the same to his own use; that 
he never made any report of his doings as guardian; that in 1884, said 
Spencer died, and that one George B. Smeallie was appointed adminis- 
trator of his estate by the circuit court of Blackhawk county, lowa, of 
which county Spencer was a résident at the time of his death; that said 
wards duly filed claims against said estate in said circuit court of Black- 
hawk county, which were heard and adjudicated onthe7th daysofMay, 
1885 and 1886, it being adjudged that there was due plaintiff the sum 
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of ^1,750, and to Anna Robb the sum of $1,800; tbat said estate was 
wholly insolvent, and no property came to the hands of said administra- 
tor froni which the claims could be paid; that the said Anna bas duly 
assigned her claim to the plaintiff, who is now the owner thereof; as well 
as of her own claim; tbat plaintiff reacbed her majority on the lOth day 
of January, 1888, and that by reason of the facts thus averred there bas 
been a breach of said guardian's bond-, and that plaintiff is entitJed to 
recover from' the défendant, as one of the sureties on the guardian's bond, 
the amount due her in her own right, and as assignée of her sister's claim, 
as evidenced by the claims allowed by the circuit court of Blackhawk 
county. To this pétition the défendant, one of the sureties on the bond, 
demurs; the principal question presented thereby being whether a surety 
upon suoh a bond can be sued in advance of an accounting in the probate 
court, from which the letters of guardianship issued, and in advance of 
any refusai or neglect to obey an order of that court. In support of the 
demurrer, it is argued that section 2312 of the Code conferred upon the 
circuit court of each county exclusive jurisdiction over the settlement of 
the estâtes of minors. The section provides: "The circuit court of each 
county shall bave original and exclusive jurisdiction of the probate of 
wills, and theappointment of such executors, administrators, or trustées, 
as may be required to carry the same into effect, of the settlement of 
the estâtes of deceased persons, and of the persons and estâtes of minors, 
insane persons, and others requiring guardianship. * * *" 

It bas been held by the suprême court of lowa that the section gave 
to the circuit court the exclusive jurisdiction of proceedings to probate a 
will, but did not deprive other courts of jurisdiction over actions brought 
to set aside a will, {LdghUm v. Orr, 44 lowa, 679,) and that the circuit 
court did not bave exclusive jurisdiction over suits on an administrator'B 
bond, (Jenkim v. Shidds, 36 lowa, 526.) The real point presented by 
the demurrer is that to constitute a breach of the bond, it is necessary to 
show that the guardian had failed to obey some order of the probate court, 
and.that notbihg less than this can constitute a breach of the bond, and 
in support of this view the cases of O^Brien v. Strang, 42 lowa, 643, and 
CWespie v. See, 33 N. W. Rep. 676, are cifed. In the former case, the 
bond sued on was given under section 2261 of the Code, which provides 
that when the guardian is authorized to sell lands of the ward, he shall 
give a bond conditioned "that he will faithfuUy perform his duty in that 
respect, and account for and apply ail moneys received by him under 
the direction of the court." Bonds executed under this section are given 
for a spécifie purpose, and only after the court haa ordered the guardian 
to make the sale or mortgage of the property. For the acts of the guard- 
ian in making sales of property under order of the court, the gênerai bond 
given by the guardian is not liable. Madison Co. v. Johnston, 61 lowa, 
152. The actual question presented in 0''Brim v. Strang was, therefore, 
whether suit could be maintained on a bond given under section 2261 
of the Code before the adjustment of the guardian's final account with 
the circuit court, and before the guardian bas failed to obey any order 
of the court. It was held that the demurrer to the pétition was properly 
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sustaîned, because the pétition failed to show abreach of tho bond. The 
language used in parts of the opinion is certainly broad enough to sup- 
port the contention of the counsel for défendant in the présent cause, that 
to constitute a breach of the bond it must appear that the guardian had 
failed to obey some proper order made by the circuit court under whose 
appointment he had acted, but the question is, whether the case is to be 
construed as laying down the broad principle that ail bonds given by 
guardians, no matter what the language used therein may be,- and no mat- 
ter what the breach alleged may consist in, are to be so construed that 
no action can be maintained thereon unless it be shown that the guard- 
ian bas failed to obey some spécifie order of the circuit or probate court. 
In construing the bond involved in O^Brien v. Strang, stress is laid by the 
court upon the provision in the bond that the money received was to be 
disposed of under the direction of the court. Under the facts presented 
by ihe pétition demurred to in that case I can see no ground for excep- 
tion to the conclusion reached, but I am not prepared to hold that the 
case lays down a gênerai rule to be foUowed in every instance, without 
référence to the character of the bond sued on or the facts averred as to 
the breach thereof. The case did not call upon the court for a construc- 
tion of the terms of the gênerai bond given by a guardian when appointed 
as required by section 2246 of the Code of lowa. 
. In Gillespie v. See, 33 N. W. Rep. 676, it seems to be assumed that 
the ruling in O^Brien v. Strang is applicable generally to suits on guard- 
ian's bonds, yet despite the broad terms used, thèse décisions must be 
read in the light of the facts presented by the cases and the exact points,: 
which it is apparent were taken , into considération by the court when 
passing on thera. So read thèse cases go to the extent of holding that 
upon the expiration of a guardianship, either by the ward beooming of âge 
or by the résignation or removal of a guardian, a suit against the sureties 
on the bond is prematurely brought, if commenced before the final ac- 
counting is had in the court having charge of the estate of the ward, for 
the reason that ordinarily it cannot be known what allowance for expçnd- 
itures and as compensation for services will be made until the accounting 
is had, and hence it cannot be fairly said that the guardian is at fault in . 
not paying over the money or property in bis hands until the amount 
to be paid is thus ascertained. While the suprême court of lowa bas 
declared this to be the gênerai rule, I cannot believe that it was intended 
to be declared to be the universal rule. The facts in certain cases may 
be so entirely différent from those in O^Brienv. Strang and GUlepdev. See 
as to render the rule therein recognized whoUy inapplicable. When it 
is desired to compel a full and final settlement by a guardian of bis ac- 
counts, the wisdom of requiring this to be dorie by a proceeding in the 
court haVing charge of the estate rather than by an independent suit on 
the bond is apparent, but to accomplish this end, it is not necessary to 
go to the extrême of holding that nothing constitutes a breach of a guard- 
ian's gênerai bond save a failure to obey some spécifie order made by the 
court granting the letters of guardianship. 

When a person assumes the position of a guardian for the estate of a 
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minor, his duty is not limîted to a simple obédience to the spécifie orders 
made by the court appointing him. When the property of a minor 
cornes into his possession, it is certainly his duty to take due care thereof , 
and prevent loss or wastage thereof, although the court may not hâve made 
any order to that effect. Clearly it is a violation of his duty, if he should 
embezzle it and use it for his own purpose, although the court had never, 
by order, directed that he should aot embezzle it. There is nothing in 
thelanguage of the bond sued on which tends to limit the liability thereon 
solely to failure to obey a spécifie order of the court. The condition 
therein is that the guardian "shall well and truly perform ail the duties 
as guardian of Anna Robb and Mary Robb, and fully comply with ail 
the requirements of the law in such case made and provided." In its 
terms the bond is as broad as the duties required of the guardian. 

The pétition in this cause charges that the guardian received the prop- 
erty of his wards, and wrongfully converted ail of thô same to his own 
use, and never made any report thereof as required by law and by said 
court. If this averment be true, and the demurrer admits it, then the 
guardian violated his duty, to the injury and damage of his wards, 
and a cause of action on the bond was then created. The inconveniencés 
arising from endeavoring to settle the accounts of the guardian in a suit 
on the bond can usually be met by the exercise of proper discrétion oh 
the part of the court in which suit on the bond is brought. If in such 
a case it is made to appear by the answer or otherwise that notwlthstand- 
ing there may hâve been an actionable breach of the bond, yet the in- 
terests of the principal or sureties on the bond require for their protec- 
tion or fuU présentation, that a full and final settlement of the estatè in 
the probate court should be had, the court can and will in a proper case 
stay the proceedings on the bond, until a reasonable opportunity is given 
for bringing about such final settlement and accounting, provided it ap- 
pears that such a settlement can be had. This being done, the rights of 
ail can be reasonably guarded, but if it be held that the wards can in no 
case bring an action on the guardian's bond until after a final settlement 
in the probate court, then their rights may be wholly lost. Take the 
présent case as an illustration of the conséquences of holding that no 
breach of a guardian's gênerai bond can be shown, except by proof of a 
failure to obey a spécifie order of the court. The sureties going on a 
bond become bound for the wrongful acts of their principal, and no fur- 
ther. When the guardian in this case died, he had not failed to obey 
any spécifie order of the court, for none had been made. The wards 
were not of âge, so the time for a final accounting had not arrived. 
If it were possible to now bave a settlement of the estate, could the court 
make an order directing the guardian to pay the balance found due the 
wards, and then hold the sureties liable for a failure on the. part of their 
principal to obey an order of the court which was not made unlil more 
than four years after his death ? To hold the sureties, it must be made 
to appear that the condition of the bond was broken by the principal for 
whom they are sureties; and if the liability on the bond is limited orily 
to failure to obey some spécifie order of the court, then it is apparent 
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that no actionable breach of the pj:esent bond can be sbown, although it 
is admitted that the guardian had been wholly derelict in his duty, and 
had, during his lifetime, converted the entire property of his wards to 
his own use. That acts, other than failure to obey some spécifie order 
of the court, may constitute actionable breaches oî the guardian 's bond 
finds support in the rulings of the suprême court of lowa on the liability 
on administrators' bonds. In Jenkins v. Shields, 36 lowa, 526, it is held 
that the administrator and his sureties are amenable to an action on the 
bond in a court other than the probate court for malfeasance of the ad- 
ministrator, and that a breach of the condition of the bond is not con- 
fined to failure to obey a spécifie order of the court. In each case the real 
question is, does the pétition show facts constitating an actionable breach 
of the bond? If the pétition in a given case merely shows that, by rea- 
son of the termination of the guardianship froœ any cause, an account- 
ing and settlemeut should be had, and that none had yet been had, such 
delay or bare nonfeasance on the part of the guardian will not be deenied 
to be a breach of the bond; and to convert such, failure into an actiona- 
able misfeasance, it must be shown that the guardian bas been called to 
account in the proper court, and bas refused to account, or bas failed or 
refused to obey some proper order of that court. If, however, the aver- 
ments of the pétition show acts of malfeasance on the part of the guardian, 
fiuch as a wrongful conversion of the property of the ward, thèse will con- 
stitute an actionable breach of the bond, and suit thereon may be main- 
tained in any court of compétent jurisdiction. As already said, it will be 
within the power of the court, when the ends of justice require it, to stay 
proceedings in the suit on the bond, for the purpose of permitting a set- 
tlement of accqunts to be had in the probate court. 

Counsel for défendant argue at length in support of the proposition 
that the court ofBlackhawk county had not jurisdiction to allow the ac- 
çounts in favor of the; wards against the estate of the deceased guardian. 
It cannot be questioned that the Blackhawk county court had jurisdic- 
tion of the estate, and that ail claims against it were properly presented 
therein. Whether the allowance of the claims in favor of the wards is 
binding upon the sureties on the guardian's bond is another question, 
not by reason of the fact that the Blackhawk court did not hâve jurisdic- 
tion of claims against the estate of E. G. Spencer, but by reason of the 
fact that the sureties on the bond were not parties to that proceeding, 
and are not bound by it. It is true, the pétition in this case sets forth 
the allowance of the claims against the estate of E. G. Spencer, andasks 
judgment for the amount allowed, but it does not follow that the action 
is intended to, be based upon the allowance made as adjudications bind- 
ing the surety on the guardian's bond. The pétition avers the breach 
of the bond.to consist in the fact that the property of the wards came 
into the possession of the guardian, and was by him wrongfully converted 
to his own use. It is this that constitutes the cause of action, and 
not the fact that certain claims allowed by the Blackhawk county court 
ia favor of the wards hâve not been paid. If, upon the trial, the facts 
constituting the cause of action are proven, then the plaintiff would be- 
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corne entitled to a judgment for the damages caused by the wrongful con- 
version, which ordinarily would be the value of the property wrongfully 
converted with interest. The allégations touching the action of the 
Blackhawk county court can be regarded asmere surplusage, or as merely 
giving the full history of the proceedings had, if the viewsof défendant'» 
counsel touching the same are correct. In effect, the pétition avers thât 
the guardian wrongfully converted the entire property of his wards to his 
own use, to their damage in the sum of $4,053, for which amount, with 
interest, judgment is prayed. If défendant desires a more full statement 
or description of the property or its value, he should hâve moved for a 
more spécifie statement. On demurrer, the pétition must be held to 
State a cause of action, and the demurrer is therefore overruled. 



United States v. Schneider. 
{CireuU Court, D. Oregon. June 4, 1888,) 

1. Judgment— Res Adjtjdicata— Estoppel bt Verdict. 

An estoppel by verdict occur6 where each t>f two causes of action, thongh 
not identical, include some identical fact or circumstance, and tbere is a ver- 
dict and judgment iu an action on one of ttiem wliereby the parties are ea- 
topped to allège anjtbing concerning such fact or circumstance contrary to 
sucn verdict. 

2. Same — Verdict ik Criminal Action. 

A verdict in a criminal action between the TJnited States and S., which nec- 
essarily négatives the allégation in the statement of the cause of action that 
S. was "a Wholesale dealer in malt liquor8,"doeB not estop the United States 
froth alle^ing that fact in a civil action against S. to recover the spécial taxes 
due from him as such dealer. 
(Syllabus hy the Court.) 

Action to Recover Spécial Taxes. On demurrer. 
Lewia L, McArthur, for plaintiff. 
Drank V. DraÂe, for défendant. 

Deady, J. This action is brought by the United States to recover 
from the défendant the sum of $150, the sum being the amount of the 
spécial tax alleged to be due from the latter as a wholesale dealer in malt 
liquor, between November 1, 1883, and November 1, 1886, in this dis- 
trict. 

On September 19, 1887, the défendant answered the complaint, and 
denied the material allégations thereof, and on March 9, 1888, he filed 
a second answer, containing the défense that the plaintiff is estopped to 
allège in this action that the défendant was a wholesale dealer in malt 
liquors between the dates aforesaid, because, on the trial of a criminal 
action heretofore brought by the plaintiff against the défendant, to re- 
cover a penalty for the non-payment of thèse same taxes, in which the 
défendant pleaded not guilty, the jury, on May 26, 1887, found the de- 
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fendant not guilty, and the court gave judgment on the verdict accord- 
ingly; that on the trial of said action it was admitted that the défendant 
had not paid any spécial taxes as alleged in the information; and the case 
was submitted to the jury by the court on the question of whether the 
défendant did carry on the business of wholesale dealer in malt liquor, 
as alleged, and the jury by their verdict found that he did not. 

Section 3244 of the Revised Statutes provides that wholesale dealers 
in malt liquors shall pay a spécial tax of $50; and section 3242 déclares 
that any person who carries on the business of such dealer, without hav- 
ing paid the spécial tax therefor, shall be liable for the payraent of the 
tax, and also a fine of not less than $10 nor more than $500. 

If there is any estoppel in this case it is not by judgment, but by ver- 
dict. The causes of action in the criminal and civil cases are not iden- 
tical; the one being for a penalty and the other for taxes. Both may be 
maintained concurrently or successively, and a judgment in the one can- 
not be pleaded in bar of the other. 

Where each of two causes of action, thougli not identical, include some 
identical fact or circumstance, and there is a verdict and judgment in an 
action in one of them, the parties thereto are estopped to allège any thing 
concerning such fact or circumstance contrary to such verdict; and this 
is called estoppel by verdict. Bigelow, Estop. 48. It is admitted by 
the demurrer that the défendant was charged in the criminal action with 
being a wholesale dealer in malt liquors, and that the finding of the jury 
therein necessarily contradicted such allégation. This fact is also a ma- 
terial élément in this action for taxes. The two actions arise out of ex- 
actly the same circumstances. It is material to allège and prove, in 
either case, that the défendant was a wholesale dealer in malt liquors. 
And the question now is, can the finding of the fact in the criminal ac- 
tion that the défendant was not such dealer be pleaded as an estoppel in 
this civil action? 

As a gênerai rule this cannot be done, for the reason that the parties 
to the two actions are seldom the same; the criminal one being prose- 
cuted by and in the name of the state, and the civil one, by the party 
injured by the act or conduct constituting the crime. 1 Greenl. Ev. § 
637; 1 Whart. Bv. § 776. But it so happens that the parties are the 
same in both thèse actions. ' 

, Another reason given against the estoppel in such cases is that the rules 
of décision and the course of proceedings are not the same in the two ac- 
tions, aûd therefore différent results may properly be reached in the trial 
of them. 1 Greenl. Ev. § 537; 1 Whart. Ev, § 776. 
! Many of the différences in the ruleof décision and procédure in crim- 
inal and civil actions hâve been done away with since the establishment 
o| thi^ rule.. Parties are now compétent witnesses, in criminal as well as 
civil cases, at least on their own behalf, and the only material différence . 
in, this court is, that in the former case the verdict must be for the de- 
fendant, unless the évidence establishes his guilt beyond a reasonable 
doubt, while in the latter it is given for or against Mm, according to the 
preppnderance of évidence. 
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This, in theory at least, is a material différence, and it may be that 
the same jury, on the same évidence, acting on this raie, would find the 
défendant was a dealer in malt liquors, as alleged in this civil action, and 
refuse to do so in a criminal one. Therefore the United States is not 
estopped, by the verdict in the criminal action, to allège and prove in 
this one that the défendant was a wholesale dealer in malt liquors. 

The démarrer to the défense is sustained. 



Sheewood V. MOOEE.* 

{Œreuit Court, N. D. Oeorgia. February 25, 1888.) 

Intbrkst— Rate on Promissort Notb after Mattikity. 

WJiere a promissory note contains a promise to pay the principal, wîth In- 
terest from date at a conventional rate in excess of that established by law, 
in the absence of contract such conventional rate will not extend beyond the 
maturity of the note, unless the terms of the note itself expressly so provide. 

J. D. Conyers and Broyles & Johnston, for défendant. 
Mynatt & Carter, for plaintiff. 

Newman, J. After a verdict had been directed in this case, the ques- 
tion was informally raised and discussed as to the rate of interest the 
note, which was the foundation of the suit, bore after maturity. The 
language of the note, after the usual promise to pay the principal, is 
^'with interest from this date at the rate of eight per cent, par annum, 
payable as per five interest notes hereto attached." The interest notes 
aUuded to covered.interest to the maturity of the note. In Georgia, where 
this note was executed and is payable, the ordinary légal rate of interest 
is 7 per cent., but a higher rate may be stipulated for by contract in 
writing, not to exceed 8 per cent, per annum. It may be considered as 
settled, I think, in the fédéral courts, controUed as they are by the dé- 
cisions of the suprême court of the United States, that, if a conventional 
rate of interest higher than the ordinary légal rate is stated in a promis- 
âory note, such higher rate will not be allowed beyond the maturity of 
the paper, unless the terms of the instrument itself extend it beyond 
maturity. Brewster v. Wakefield, 22 How. 118; Bumhisel v. Krman, 22 
Wall. 170; Holden v. Trust Go., IGO U. S. 72. There is a qualification, 
however, to this ruling by the suprême courti namely, that the local law 
of the state will control. It is claimed by counsel for the plaintiff that the 
décisions of the suprême court of this state hâve established a différent 
rule in Georgia, and some décisions hâve been cited in support of that 
position. The first case cited is that of Ware v. Bank, 59 Ga. 840. I 
hâve been unable to see anything in that décision controlling hère. The 
only point decided with référence to interest is that the holder of the 

> Reported by W. A. Wimbish, Esq., of the Atlanta bar. 
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draft in that case could collect thesame rate of interest that the acceptor 
might hâve coUected. Two other cases are cited and relied upon, namely, 
Cauthenv. Bank, 68 Ga. 287, and Daniel v, Gibson, 72 Ga. 367. In both 
of thèse cases the note provided for a convention al rate of interest (in the 
first case 12 per cent, and in the latter case 15 per cent.) after maturity; 
and Ihe question before the court in both cases was whether the judg- 
ment should bear the rate of interest provided in the contract, and it was 
decided in the affirmative. That is to say, it was held in those two 
cases that, where the contract provided for a conventional rate of inter- 
est after the maturity of the paper, the judgment should bear the same 
rate. The question hère is, where a contract only expressly provides for 
a conventional rate of interest Kigher than the ordinary rate to the ma- 
turity of the paper, will it be extended by implication beyond its terms? 
A very différent question, I think. Some stress has been laid in argu- 
ment upon section 2054, Code Ga. , the language of which section is, " AIJ 
judgments in this state bear lawful interest upon amourit recovered;" 
the language of the original act of 1845, (Cobb, Dig. 394,) from which 
ît is said this section was codified in part; and the reasoning of the court 
in 72 Ga., mpra, in référence thereto. The point made, in brief, is, un- 
der thèse statutes, that judgments in Georgia bear the contract rate of in- 
terest. It is unnecessary, I think, to dispute that. The question hère 
is, what was the rate of interest at the time the judgment was rendered? 
If, as in the cases in 68 Ga. and 72 Ga. , the contract provided for a conven- 
tional rate of interest after maturity, it might be very properly held that 
that meant after maturity and until paid; and that consequently a judg- 
ment rendered on suçh a contract should bear the same rate of interest. 
No other décision or statute of the state has been cited as affecting this 
question. I do not think that the décisions or statutes I hâve mentioned 
establish any local rule adverse to the recognized doctrine in the courts 
of the United States. The ordinary légal rate of interest in Georgia is 7 
per cent, per annum. The presumption of the law was that this note 
would be paid at maturity. Such xnust be held to hâve been the expec- 
tation of the parties. An implication will not arise when, in the ab- 
sence of évidence, it must be based upon a presumption which does not 
exist. A contract to pay a higher rate of interest than the ordinary légal 
rate, will not be extended beyond its terms. If it is desired that the in- 
debtednéss should bear such higher rate of interest beyond maturity, the 
contract should provide for it. In my opinion, in this case interest at the 
rate of 8 per cent, per annum ceased at the maturity of the note. Let 
judgment be entered for interest in accordance withi the foregoing views.. 
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Lyon v. Union Pac. Ry. Co. 

{Oireuit Court, D. Colorado. May 11, 1888.) 

BaiIiBOAD Companies — Accidents to Trains— PiEADiNa. 

A complaint alleged in substance that plaintiflE was an express mess înger on 
defendant's train of cars; that the air-brake apparatus of the several coaches 
were différent and not adjustable, and that by reason thereof, when the train 
was stopped at B. and the engine detached, the bralies were not set, and the 
train, by force of gravity, moved down a steep grade, and was thrown from 
the track, and plaintiff was injured; and also alleged that the accident oc- 
curred through defendant's employés negligently leaving the train without 
setting the brakes. Hetd, that the complaint stated a good cause of action. 

At Law. Action for damages. On demurrer to complaint. 
G. M. Oampbell, for plaintiff. 
TetUr <fc Orahood. for défendant. 

Brbwer, J. In Lyon, Gomervator of Edward 8. Kelly, a lunatîc, v. Union 
Pacific BaUiUay Co. , is a demurrer to the complaint on the ground that it 
does not state facts suflSciént to constitute a caUse of action. The shief 
vice of the c^plaint, as I read it, is that there are too many words in 
it. It is very diffuse and prolix. I know that some people can shoot 
an idea at you in a single sentence, short and pithy, and others take a 
"whole page to express the same idea. Of course the former ia much 
pleasanter to examine^^^ but the mère matter of form is not sufficient to 
eustain an objection to a complaint good in substance; and while it is not 
very easy to extract from this complaint the pith of it, I think it may 
be boiled down to about this: That the lunatic, whose conservator the 
plaintiff is, was an express messenger on the defendant's train. As such 
«xpress messenger he has ail the rights of a passenger without pay. He 
was riding on a mixed train. The train was made up of coaches; some 
belonging to the défendant and some to the Denver & Rio Grande Rail- 
way Company. The air brake apparatus of the respective coaches were 
différent and not adjustable one to another, in conséquence whereof, when 
the train stopped at Breckénridge and the locomotive was detached, the 
brakes were not set, and the train, by force of gravity, started off down 
a steep hill, and was thrown from the track, and Mr. Kelly injured. 
That is the first count. The second count is that the défendant negli- 
gently employed incompétent and unskillful agents and servants, and 
that one of tîiese incompétent agents n^ligently left the train without 
-setting the hand brakes; in conséquence whereof, when the engine was 
detached, the train went off, the cat was thrown from the track, and Mr. 
Eelly injured. The first count charges the use of defeetive appliances, 
ifind the second the négligent employment of unskillful agents and serv- 
ants, in conséquence of which Mr. Eelly, the lunatic, was injured. Now, 
if this is the gist and pith of this complaint and its two counts, I think 
it will hâve to be adjudged that it states a cause of action, and the de- 
murrer will be overruled; défendant to answer in 20 days. 
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Tomes et al. v. Bakney. 
(Œrcuit Court, 8. D. New York. Aprll 9, 1888.) 

1. Limitation of Actions — Dibabilitibs and Exceptions— Absence from 
State. 

tjnder section 100 of the New Tork Code of Procédure, as amended July 10, 
1851, which provides for an extension Of the time limited to six years by sec- 
tion 91 of that Code for the commencement of actions thèrein speciiied, by 
the departure from and résidence out of the state of a person after a cause of 
action has accrued against him, mère absences of such person from the state 
fpr business or pleasure, without any intention of remaining away, and re- 
spectively followed by a return thereto as his place of résidence, though ag- 
grégating twelve months in sevèn successive years, do not constitute depart- 
ure from and résidence out of the state within the meaning of section 100, 
and such period of twelve months is not to be added to the six-years limita- 
tions prescribed by section 91. 

8. Courts— FEDERAL— FoLLOwiNG State Décisions. 

Where a question arising under a statute of a state has been passed upon 
by a fédéral court in that state in the light of apparently conflicting opinions 
of the state courts, the fédéral court will, in a subséquent case involving the 
samequestion, where its attention is called for the ârst time to a décision of 
the state court of last resort deflnitely interpreting that statute, reverse its 
former décision, and foUow the ruling of such state court notwithstanding 
the f act that that ruling Was made prior to the earlier decisiojji of the fédéral 
court 

At Law. 

This action was commenced February 3, 1868, by the service upon 
the défendant, Hiratn Barney, of.a summons issued out of the superior 
court of the city of New York, in the state of New York, to recover, be- 
sides other things, "fées" illegally exacted from the plaintiffs' firm by 
the défendant as coUector of customs at the port of New York in eaid 
state, for oaths to entries, stamps on invoices, and delivery orders in 
case of varions importations made between April 8, 1861, and June 30, 
1864, from a foreign country or countries to the United States at said 
port. Certain of thèse "fées" were exacted more than six years prior 
to the commencement of this action, viz., February 3, 1868. Febru- 
ary 17, 1868, this action was duly removed by writ of certioran from 
said superior court into this court. March 11, 1868, the plaintiffs filed 
and sérved a common-law déclaration in assumpsU, which alleged indebt- 
edness as existing January 2, 1868, and was for money had and re- 
ceived. Subsequently the folio wing pleadings were filed and served: 
Mrst. Defendant's plea of the gênerai issue, and that the supposed 
causes of action in said déclaration mentioned did not any of them ac- 
crue to the plaintiffs at any time within six years next before the com- 
mencement of this suit. Second. Plaintiffs' replication that, after the 
causes of action had accrued, défendant departed from and resided out 
of this state for several successive periods, amounting in the aggregate 
to twelve months, and this suit wàs brought within six years and twelve 
months after the said several causes of action and each and every thereot 
accrued. Third. Defendant's rejoinder that défendant did not départ 
from and réside out of this state for several successive periods, amount- 
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ing in the aggregate to 12 months, in manner, form, etc.; concluding to 
the country. Upon the trial the défendant, Barney, testified as foUows: 
That he was coUector of customs at the port of New York, from April 8, 
1861, to September 8, 1864. That for the past 50 years he had always 
had an office in the city of New York, and had always resided in the 
State of New York, at Kingsbridge, in the county of Westch ester, (now 
part of New York city,) with the exception of from 1842 to 1852, when 
he resided in Brooklyn, in that state. During this whole time he never 
resided or voted elsewhei-e. That at each élection from 1861 to 1870, (i. 
e., from before the accruing until after the commencement of this action,) 
he voted at Kingsbridge, with the exception of the November élection 
in 1868, {i. e., after the commencement of this action,) when he was in 
lowa on a matter of business, probably two or three weeks; though if 
therewas any other élection in 1868 than the November élection he voted 
at Kingsbridge. That at différent tirnes from April 10, 1861, to April 
10, 1868, (the seven years priorto the commencement of this action,) he 
was temporarily absent from the state of New York (but in the United 
States) on private business or for pleasure; never for any other purpose, 
and never with the intention of remaining away. That thèse absences 
consisted niainly of brief visits to Washington, D. C, during the first 
four years, (i. e. , during bis terra of office as said collector,) and of visits 
to the States pî lowa and Wisconsin, and to the south, during the foUow- 
ing years. Though fréquent, they were for short periods, varying from 
one day to perhaps forty or more days; probably not more than two or 
three as long as forty days; not more than one over fifty days, and this, 
the défendant thought, Was less than ninety days. Thèse absences, he 
estimated, averaged two months a year from April 10, 1861, to April 
10, 1868. It did not appear that at any time any attempt was made to 
commence this action by placing the summons therein in the hands of 
the sheriff or other officer, as provided by section 99 of the New York 
Code, as amended by section 5 of the act of April 25, 1867, (2 Laws N. 
Y. 1867, p. 1921.) It did, however, appear from the évidence of the 
plaintiffs' witnesses that a summons was made out in 1866 for the pur- 
pose of commencing this action, and placed for service in the hands of 
one of the plaintiffs' attorney 's clerks, neither of whom was ever a sheriflf 
or other ofBcer of the county of New York or of Westchester; that it was 
Bubsequently torn up without being served; and that a new summons 
was made out, dated January 2, 1868, which was served as aforesaid 
upon the défendant on February 3, 1868. At the close of the trial, the 
défendant moved the court to direct the jury to find in his favor as to 
the items of fées exacted prior to February 3, 1862, on the grounds that, 
under the pleadings and proof in the case, the same were barred by the 
New York statute of limitations. 

Stephen A- Walker, U. S. Atty., and Thomas Greenwood, Asst. U. S. 
Atty., for the motion. 

The following laws shoald be considered in determining the question in- 
volvedin this motion : Section 34, Act Sept. 24, 1789; 1 U. S. St. at Large, 92; 
(Section 721, Rev. St.,) whicli provides that "the laws of the several states, 
v.36F.no.2— 8 
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except where the constitution, treaties, or statutes of the TTnited States other- 
wise require or provide, shall be rogarded as rules of décisions in trials at com- 
mon law, in the courts of the United States, in cases where they apply;" 
Section 91, Ciode Proc. N. Y., adopted April 12, 1848, as amended April 11, 
1849, (Chapter 438, Laws N. Y. 1849, p. 635,) and in force until 1877, which 
provided, as a statute of limitations, that "an action upon a contract, obliga^ 
tion, orliability, express orimplied," (excepta judgment or decreeof a court, 
and a sealed instrument,) should be commenced within six years af ter the 
same had accrued; the laws of New York, from 1801 to the présent time, 
which hâve been enacted to suspend the running of the statute of limita- 
tions: the act of April 8, 1801, § 5, (1 Vanness & W. N. Y. Laws, Eev. 
1813, p. 186;) R. S., N. Y. 1828, § 27. art. 2, c. 4, pt. 3, (see volume 2, p. 
297, Ist Ed. 1829;) Code Proc. N. Y. adopted April 12, 1848, (see Laws N. 
Y. 1848, p. 514, 8 80;) the act of April 11, 1849, amending Code Proc. N. 
Y., adopted April 12, 1848, (see Laws N. Y. 1849, p. 637, § 100;) and Code 
Proc. N. Y., as amended July 10, 1851, § 100, (see Laws N. Y. 1851, p. 882,) 
covering the action at bar, which provided that "If, when the cause of action 
shall accrue against any person, he shall be out of the state, such action may 
be commenced within the terms herein tespectively limited after the return 
of such person into this state; and if, after such cause of action shall hâve 
accrued, such person shall départ from and réside out of this state, the time 
of hia absence shall not be deemed or taken as any part of the time limited 
for the commencement of such action;" Code Proc. Ni Y., as amended April 
25, 1867, § 100, (see 2 Laws N. Y. 1867, p. 1921.) which provided: "If, when 
the causé of action shall accrue agâinst any person, he shàll be outof the 
state, such action may be commenced within the terms herein respectively 
limited, after the return of such person into tliis state, and if, after such cause 
of action shall hâve accrued, such person shall départ from and réside out of 
this state, or remain continuously absent therefrom, for the space of oneyear 
or more, the time of his absence shall not be deemed or taken as any part of 
the time limited for the cominencement of such action;" (and such is the 
law to-day, unless désignation is maâe by a résident of a person upon whom 
a summoris may be sèrved during his absence. See Code Civil Proc. N. Y. 88 
401, 430. 432;) iSection 99, Code Proc. N. Y., adopted April 12, 1848. and as 
amended July 10, 1851, (Laws N. Y. 1851, p. 881;) and section 5 of the act of 
April 25, 1867, (2 Laws N. Y, 1867, p. 1921,) which provided that an action 
may be deemed to be coriimeneed so as to saye the running of the statute of 
limitations, provided the summons be delivered to the sheriff with the intent 
that it Should be actnally served. 

Undér section 6 of the act of April 8, 1801, it has been repeatedly settled 
that if the debtor is in this state at the time the action accrues against him, 
or cornes hère subsequently, so that the statute of limitations once begins to 
run against the demand, it continues to run notwithstanding he départs from 
the state within six years; and that no subséquent disability stops it. Didier 
\. Davison, 2 Barb. Ch. 486. Under the act of April 11, 1849, in case a 
cause of action accrued against a person while in this state, a simple depart- 
Ure was suflScient to suspend the rtoning of the statute of limitations. 1 
Whitt. Pr. (Ed. 1865,) 239. Mère absences of such person from the state for 
business or pleasure, without the intention of remaining away, and respect- 
ively foUowed by a return to the state as his résidence, though aggregating 
twelve months during seven successive years, never in the state of New 
York constituted the departure from and résidence out of the state required by 
any of thèse acts. fford v. Saioook. 2 Sandf. 518; Wheder v. Webster, 1 E. ÎS. 
Smith, 1; Hiokok v. JBliss. 34 Barb. 321; Stpne y.Flotoer, 47 N. Y. 566, 569; 
Belknap v. Sickles, 7 Daly, 249, 252. Under the act of 1867, as well as under 
the présent act, (section 401, Code Civil Proc.,) mère absence of such per- 
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son frôrn the state, to suspend tlie running of the stàtule, must be continu- 
ous absence theretrorn forthe space of one year or more. Belknap v. Siokles, 
supra; Vllner v. Butterfleld, 49 N. Y. Super. Ct. 515. Turther, the New 
York législature has, in elîect, declared that mère absence from the state did 
not constitute such departure and résidence under the act of 1851, which ap- 
plies to this action, by the passage, while that act was in force, and on May 4, 
1864, of an act concerning persons in the military and naval service of the 
United States, (chapter 578, Laws N. Y. 1864, p. 1332.) In a case involving 
the construction of a state statute, fédéral courts are bound to follow the 
judgment of the highest judicial authority of the state, unless the same con- 
flict with the constitution -of the United States, etc. MoCluny v. Silliman, 
3 Pet. 270; Sumner v. Hicks, 2 Black, 532; LeffingtMÏÏ v. Warren, Id. 599; 
JDavie v. Briggs, 97 U. S. 628; Andreae v. Redfield, 98 U. S. 225. No sucb 
conflict exists in the décision of the New York court of appeals in Stone v. 
Flower, supra. 

A. W. Griswold and A. W. Griswold, Jr., in opposition, cited: 
Cole V. Jessup, 10 N. Y. %; Berrien v. Wright,. 26 Barb. 208; Tn ra 
Thompson, 1 Wend. 43; Hamden v. Palmer, 2 E. D. Smith, 172; Gans v. 
Frank, 36 Barb. 320; Cutter v. Wright, 22 N. Y. 477; Bennett v. Cook, 43 
N. Y. 537 ; the décision of Référée Piereepont in the unreported case of Dale 
V. Bamey, which was afflrmed by Judge Blatchfobd and followed by 
Judge Wallace in Bennequln v. Bamey, 24 Ted. Rep. 580, and by Judgo 
Wheelee in the unreported case of Oelrichs v. Barney, and by Judge Ship- 
MAN in the unreported case of Gâteaux v. Barney. 

Lacombe, J., (praUy.) It seems to me that the principles of law gov- 
erning décisions in fédéral courts in the construction of the statutes of a 
Btate render the détermination of this case easy. It is well settled that 
thèse courts, in construing the statute law of the séveral states, will fol- 
low the latest décision of the court of last resort in the particular state 
whose statute is before the court for construction. That doctrine was 
settled early in the history of the suprême court, and seems to control 
this case hère. Judge Shipmàn, Judge Wheelee, and Judge Wallace, 
whose décisions are referred to by plaintiffs, hâve apparently ail declintd 
to examine the question anew, but hâve based their décision upon the 
décision of Judge Blatohfoed. The décision of Judge Blatchford is 
based upon the report of a référée. Judge Blatchfoed has written 
nothing; but the report of the référée contains an elaborate discussion of 
décisions, perhaps conflicting, of the lower courts of the state. When 
the case was before Judge Blatchford, if his attention were simply 
called to the fact, as was the referee's, that there was a dispute between 
the différent courts in the state upon this question, (and we must assume 
that it was so called,) he of course was entitled to examine such question 
as a new one, and to décide it accordingly. But if, subséquent to the 
enunciation of that décision, the court of last resort in the state had con- 
etrued the statute the otherway, I hâve not the slightest doubt that, upon 
that fact being brought to Judge Blatchfobd's attention in a subséquent 
case, he would at once hâve reversed his former ruling. The situation 
is precisely the same whether the décision of the state court of last resort 
is made at a later period, or whether, at a later period, it is for the first 
time called to the attention of the fédéral court. Sitting on the triid of 
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this case precisely as Judge Blatchfoed would sit if he were again dis- 
posing of the question which he disposed of in Dole v. Barney, I feel 
sure that, under the well-settled rules of construction established by the 
suprême court, I only décide as Judge Blatchford would décide, in 
holding that in riew of the case of Stone v. Flower, 47 N. Y. 566, a case 
not before the référée, and presumably not before Judge Blatchford, 
and which is later than the state décisions before cited, this statu te is to 
be construed, in the fédéral courts as in the state courts, as not covering 
absences which are not accompanied by résidence abroad. I will there- 
fore grant the defendant's motion as to the items exacted prior to Feb- 
ruary 3, 1862, 



Hareis V. LouisviLLE, N. 0. & T. R.Co. 

{Circuit Court, W. D. Tennessee. Marc^ 81, 1888.) 

1. ABKEST— WlTHOTJT WaRHAKT— FUGITIVE FROM JUSTICE. 

A private détective, in pursuit of a fugitive from justice from another state, 
cannot arrest witliout a warrant by merely procuring a ppliceman to malie the 
arrest. Policemen may sometimes proceed temporarily without a warrant, 
but the circumstances and exigencies of the particular case must justify such 
departure from the lawful and regular methods of procédure. 

2. Releasb and Dischabge— Duhess. 

One arrested illegally cannot be bound by any release of damages procured 
while he was under arrest or the continuing influence of his captors, unless 
the circumstances show that it was fairly and voluntarily obtained, and the 
facts of this case do not answer that rule. 
8. Mastbr and Servant— Mastbr' s Liability for Servant's Torts. 

The master is liable if the agent, while engaged in his inaster's service of 
pursuing a criminal, arrest illegally another man, supposing him to be the fu- 
gitive, although acting in disobedience of orders in further pursuit.^ 
4. Triai. — Instructions— Diebcting Verdict. 

The court should never usurp the function of the jury by directing a ver- 
dict when there is a dispute about the facts; but this dispute must arise on 
the proof. and grow out of confiicting testimony, fair question as to the cred» 
ibility of witnesses, variety or diversity of inferences and implications of fact 

' A master is responsible lor the wrongf ul act of his servant within the gênerai scope 
of his authority, although he did not authorize the particular act, Heenrich v. Car Co.i 
20 Fed. Rep. 100; Railroad Co. v. Conway, (Colo.) 5 Pao. Rep. 142; Railroad Co. V- Rioe, 
(Kan.) 16 Pao. Rep. 817; or if it was agalnst his express orders, Railway Co. v. Kirk, 
(Ind.) 1 N. E. Rep. 849, and note; or in disregard of them, Cleveland v. Newsom, (Mich.) 
7 N. w; Rep. 222 ; DriscoU v. Carlin, (N. J.) 11 Atl. Rep. 4S3. He is liable for the tresr 
pass of his servant, WaU^er v. Johnson, (Jiinn.) 9 N. W. Rep. 633; State v. Smith, (MeJ 
4 Atl. Rep. 412; but not for his willful trespass, Wood v. Railway Co., (Mich.) 18 N. W. 
Rep. 134; Curtis v. Dinneen, (Dak.) 80 N. W. Rep. 153; nor for his wanton and mall- 
cious aots, Railroad Co. v. Brannen, (Pa.) 3 Atl. Rep. 439; unless he authorized or sub- 
sequently ratifies them, Railroad Co. v. Moore, (Tex.) 6 S. W. Rep. 631. A commoii 
carrier is liable in damages for a wanton and malicious assault by one of its servants 
on a passenger. Williams v. Pnllmau's Car Co. , (La.) 4 South. Rep. 85 ; Railway Co. v, 
Savage, (Ind.) 9 N. E. Rep-85; Murphyv. Railroad Co., 23 Fed. Rep. 637; Railroad Co, 
v. Wood, (Ind.) 14 N. E. Rep. 573. As to what acts of a servant are within the scope of 
his authority, so as to render his master liable for injuries resulting therefrom, see 
Corn. V. Briant, (Mass.) 8 N. E. Rep 839, and note; Pike v. Brittan, (Cal.) 11 Pac. Rep. 
890, and note; what are not, see Olive v. Marble Co., (N. Y.) 8N. E. Rep. 553, and note. 
As to thé criminal liability of the master for the illégal act of the servant, see Com. v. 
Briant, (Màés.) 8 N. E. Rep. 339, aud note; Com. v. Btevenson, Id. 841. 
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f rom the circuijistaiices proved, or the like; and the mère déniai of inferences 
to be plainly drawn from established facts, either by pleading, testifying, or 
in argument, cannot raise a dispute of facts to go to the jury. If, fairly look- 
ing at the testimony, there can be no reasonable dispute about the facts, the 
court should direct a verdict where it would not at ail sustain one to the con- 
trary, if rendered by the jury. 
B Damages— Excbssitb—Falsb Impbisonmbnt. 

Where the défendant employed a private détective to pursue an embezzler 
of its f unds into another state, and that détective bunglingly pursued a Etran- 
ger for the fugitive, arrested him wholly without a warrant or other magiste- 
rial sanction, induced him to go with him without extradition procédure, and 
in irons carried him to the détective ageney headquarters, where^ he was in- 
duced to sign a release of the ageney and the défendant railroa'd company, 
under circumstances rendering it void for duress, the court would not inter- 
fère with a verdict of $5,000 as excessive, although pronounced more than the 
judge thought he would hâve given if on the jurjr. Ail mankind must at first 
blush think the verdict excessive to justify such interférence. , 

At Law. On motion for a new trial. 

The plaintiff Harris left his home in North Carolina in 1885 to vîsit 
the exposition at New Orléans, and with the further object of bettering 
his financial condition. He carried with him letters of recommendation 
from a number of people of good position in his native state. After trying 
the lower Mississippi valley for a twelve-month or more without success, 
he took deck passage on the steamer Arkansas City for St. Louis, in 
July, 1886. Among tbe other passengers on board also bound for St. 
Louis was a man named McCall, who had been dépôt agent for the Lou- 
isville, New Orléans & Texas Railroad Company, at Hampton, Miss., 
;and who had embezzled $700 of the company's money. He was en route 
iiorth to escape arrest. Manager Edwards notified Thiel & Co. , who sent 
D. D. Anthony, a détective, who had some tim'e before been detailed 
for the railroad company's service by Thiel's détective ageney, at St. 
Louis, and instructed him to arrest McCall on the arrivai of the boat at 
St. Louis. The détective got on Harris' trail, and folio wed him to Chi- 
cago, whither the young man went immediately after his arrivai at St. 
Louis. At Chicago he called upon Supt. Sage, of the Lake Shore & 
Michigan Southern Railroad, and applied forwork as a brakeman. He 
was told to return next morning at 7 o'clock for an answer. At the ap- 
pointed hour the young man appeared at the superintendent's office, and 
a few minutes afterwards he was arrested there by Anthony and Détect- 
ive Slayton, of the Chicago police force, without any warrant or papers 
of any kind. He protested that he had done nothing wrong, showed 
his letters of introduction, and demanded to know the cause of his ar- 
rest. The détectives took the letters, and kept them, but in answer to 
their prisoner's question, only said they "wanted" him. Harris was 
itaken before Chief of Police Burke, who told him that he was wanted for 
stealing money from the Louisville, New Orléans & Texas Railroad Com- 
pany. Harris again protested his innocence, and asked leave to com- 
munieate with people who knew him, and could prove that he was not 
guilty of any such offense, but to no avail. His captors locked him up 
an. a ûell in the jail» and that night, or next morning, he was handcufïed, 
i'ut on a train, and taken back ta St. Louis. As soon as possible be 
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was conveyed to the office of Thiel's détective agency, and there the dis- 
covery was made thàt not only was Harris the wrong man, but also that 
hedidnot in the least resemble the right one; being three or four inches 
taller, and of tùtally différent hair, eyes, and complexion, and having a 
broken nose. Harris was given a dollar, and (old that he was free to go 
where he chose until 10 o'clock niext day, when he was to report at the 
office. He was there on time, and found several of "the force" waiting 
for him. Théy took him intb a private room, and induced him to sign 
an agreement to hold the détective agency and the railroad company 
blameless o'f the wrong to which he had been subjected. Harris swore 
at the trial that he did not read the paper, and that he signed it in order 
to escape from the clutches bf his persecutors. They finally furnished 
him with a ticket to Memphis, and a couple of dollars in cash, and let 
him go. On arrivai at Memphis, according to Harris' statement, he 
called on Manager Edwards, and clàimed some compensation for the treat- 
ment he had undergone. The manager reminded him of the agreement 
signed at St. Louis, and refused to give him any money, but offered to 
giye him passage to North Carolina. On first regaining his liberty Har- 
ris had determined to return to his old home, but subsequently decided 
tp go to Oxford, Miss., where he has relatives, and Manager Edwards 
famished him transportation to that place. He brought this suit against 
the railroad company for damages. 

Ohalmers & Cooper, and Ganlt & Patterson, for plaintiff. 

Holmes Oummins, for défendant. 

Hammond, J., (charging jury.) It is not the least doubtful on the 
facts of this case that an enormous outrage has been committed against 
the plaintifif's right of persoual liberty. That which distinguishes our 
Anglo-Saxon civilization most of ail is its absolute guaranty to every citi- 
zen against arbitrary arrest. The only faith which he can bave in that 
guaranty comes from his reliance on the ministers of the law to enforce it. 
His only remedy, short of that individual redress by combat which the 
law dénies him, is the verdict of a jury against the wrong-doer, and that 
verdict you cannot withhold, if we bave the wrong-doer hère. No lan- 
guage of mine can adequately express the just indignation which every 
English-speaking judge and juror must feel at the récital of such methods 
as the détective Anthony confesses to hâve taken about this arrest, even 
if they had been taken against McCall, the real culprit, whora he was 
seeking. His audacious expression upon the witness stand of his con- 
viction that "coid iron" — as he called the manacles with which he bound 
the plaintiff — was the best reliance for producing that "friendliness" of 
disposition of his victim, of which he boasted as a resuit of his skill in 
this case, shows that he is as cruel in his instincts as he is bungling in 
hia work. That he is incompétent and incapable of appreciating the 
légal rights of those whom he may be called upon to arrest in the course 
of his employment, and that he is thoroughly reckless of the limitations 
imposed by law upon one engaged in making arrests, is demonstrated by 
the facts of this case. Détective bureaus, détective agencies, and detect- 
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ive agents are useful instrumentalities in the pursuit of criminals, and 
«very citizen may resort to them as occasion may require for that pur- 
pose. They deserve and reçoive at the hands of intelligent courts en- 
couragement in that work, and protection, as far as need be, from the 
natural human predjudice against their craft. But tbis treatment pré- 
supposes intelligence, huinane considérations of common fairness of con- 
duct towards accused persons, and, above ail, scrupulous care for légal 
rights as against arbitrary arrest. The wickedness of any other conduct 
on their part is always rebuked by courts and juries. Arbitrariness of 
method is not challenged as often as it should be, but, whenever it is, 
the courts apply the remedy, unless they are themselves recklessly arbi- 
trary and disregardful of the traditional and constitutional rights of men, 
born into the privilèges of our race of freemen. 

Now, how was it hère? A freeman was arrested, without complaint 
according to law, without the warrant of law, or any sort of prêteuse of 
légal procédure; was detained without authority of any magistracy; was 
locked up in a cell, without any commitment or other process, or any 
pretense of any; and was hurried away to another state, without légal 
arrest for that purpose, or any purpose, in irons, to find at the end that 
he was not the man wanted; that there was no accusation against him, 
legally preferred or otherwise; and that, so far as this proof shows, the 
only justification for the arrest was that he had traveled on the same 
eteam-boat upon which the real culprit was supposed to bave traveled. 
The stupid détective had not the excuse of the slightest resemblance of 
the two men to each other. But, if he had taken the right man, bis 
proceeding was none the less outrageons, and was so arbitrary and illégal 
that the fact of bis being in pursuit of a félon should hardly mitigate the 
wrong done to the rights of freemen by a wiUful disregard of the privilège 
of exemption from ail arrest, except by due process of law, which means 
an acclisation made before a proper tribunal, and a written wa,rrant au- 
thorizing the arrest, unless it may be that, under circumstances not pre- 
tended bere, there may be a temporary détention until a magistrate 
may be reached. In such cases it is the duty of the arresting party to 
carry his prisoner immediately before a magistrate of lawful. competency 
for that purpose, to accuse him there according to the forms of law, and 
obtain the necessary magisterial sanction for any further détention. Thit 
temporary proceeding, without previous warrant, can oaly be resorted to 
where there is an urgent necessity for proceeding without the delay of 
procuring the warrant beforehand, and the détention can only last long 
enough to bring the prisoner before the magistrate for a proper inquiry. 
There was not the least excuse bere for any departure from the regular 
method of proceeding. If the plaintiff, or the real culprit who was wanted, 
bad been "located," as this détective thought and reported him to be, 
nothing was easier than to bave gone before the magistrate, made the ac- 
cusation on oath, and, having procured the warrant, proceeded to the ar- 
rest. This not being done, the arrest was unlawful. So if, being other- 
wise arrested, he was not immediately taken before a magistrate and ac- 
cused, that was unlawful. The arresting officer cannot look up and de- 



120 FEDERAL EEPORTER. 

tain the prisoner to suit his convenîence for further înquîry; nor by the 
prisoner's consent can this be done. He inust be taken before a magis- 
trate for his protection there, and only by the sanction of that magistrats 
can he be detained, either with or without his consent. He is in no con- 
dition to consent freely, or to bind himself by a waiver of his rights, ex- 
cept nnder the protection of the magistrate. He is ëiititled to that pro- 
tection, and without it his détention cannot be lawful, if everhechooses 
to challenge the legality of the arrest. His consent may mitigate the 
damages, reduce them to a nominal amount, if he be intelligent and bas 
knowledge of hiS rights in the premises, but never can it in the least 
justify the arrest, or make it lawful. Kings and régents, présidents and 
governors, parliaments and législatures, are bound by this "law of the 
land," and cannot change it if they would. Is it not, then, absurd for 
a "détective" on the witness stand to say, as Anthony did, that unless 
"the service," as he and Newcome, his "manager," call it, has this power, 
criminals cannot be apprehended î 

But it is argued that policemen can arrest without warrant, and that 
the Chicago policeman — another "détective" he was, however — was "li- 
censed" to do this thing. That is a mistake. Policemen do not possess 
the power of arbitrary arrest more than other officiais do. No man 
possesses it, or can possess it, under our laws. Policemen may arrest 
temporarily and carry before the magistrate, as others may, and, owing 
to tbe necessity for it, they may proceed without warrant under circum- 
Btances which would not justify others • in doing so* Temporary arrest 
without warrant previously obtained is an extraordinary procédure, which 
the facts must justify in any one attempting it. Policemen justify it 
by the circumstances surrounding their employment, and the necessity 
for immédiate action. But when the circumstances are such, as in thia 
case, that no such necessity exists for immédiate action, the arrest with- 
oiit préviens warrant cannot be made by a policeman any more than by 
others. Hère was a supposed fugitive from another state pursued into 
Illinois. He was to be arrested for a crime long since committed in that 
other state. He had been "located," according to the detective's testi- 
mony. The state of Illinois prescribed a spécial procédure for that 
kind of arrest, and none was lawful without it. The common "law of 
the land" prescribes a gênerai and ordinary method in ail cases, and that 
was not pursued. There was no necessity for a temporary arrest without 
warrant. A trap was laid to arrest a man who could bave been arrested 
upon a warrant without difficulty. Ail the facts and circamstances nec- 
ôssary for a previously procured warrant were known, and détention for 
inquiry was unnecessary , once the arrest of this particular man had been 
determined upon.. It is true that, being arrested without a warrant, a 
subsequeut légal procédure, by carrying him before a magistrate, would 
hâve saved this outrage by developing the fact that the wrong man waa 
arrested, and would likewise bave saved this lawsuit. But Anthony, 
with characteristic self-assurance and reckless self-reliance, assumed the 
function of determining that fact for himself. He did not, in his con- 
ceit, doubt but that he had the right man, and he had no need of mag- 
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isterial inquiry, and, having his helpless and friendless prisoner in his 
power, what did he care for, or what did he know, for tl.at matter, of 
his prisonev's légal right to be carried before a magistratti? So far as 
this proof shows, nothing. Having him in his power, he proceeded to 
procure his consent to go along peaceably, at his will. It is not the case 
of a lawful procédure to arrest one man and by an unfortuiiate mistake 
arresting another, nor of the temporary arrest of a suspected ofFender by 
a policeman desiring to make further inquiry. Not at ail. It was an 
unlawful procédure against ail men and against the rights of freemen, as 
we know them under our law. The inestimable value of légal procédure 
is illustrated by the facts of this case. Iraperfect protection it may often 
be, as ail human institutions are defective; but hère it would hâve saved 
this man from arrest, and hâve been a complète protection to him. De- 
parture from it caused this wrong, as it always wrongs some one. It is 
not because a mistake was made in the progress of légal proceedings, but 
because the proceedings were wholly illégal, that they deserve our severe 
condemnation. 

Now, gentlemen of the jury, is the défendant responsible for this tres- 
pass upon the right of a freeman to be always free, not only from wrong- 
îul arrest, but from wrongful accusation and wrongful punishment of the 
kind inflicted on this plaintifï"without due process of law?" I use this 
language in the sensé that belongs to it by the traditions of our race, and 
that bas been stamped upon it by our law. For it is my opinion that 
in the exaggerated attention we pay to mère political freedom — the mère 
right to conduct the government — we are losing the sensé of regard for 
Personal immunity from interférence by arbitrary power, snch as bas 
been exercised against the plaintiff, and, if not in this répulsive form, 
in a less degree often used against others who submit without more than 
a temporary protest. That the défendant is responsible to the plaintiff 
in the facts of this case there can be no doubt. We ail know that the 
défendant did not, and none of us believe that its officiais would, under 
any circumstances, authorize or sanction a proceeding like that which 
was taken against the plaintiff. Nevertheless, it employed Anthony as 
its agent, and is responsible for his incompetency and négligence in the 
Une of that duty he was sent to perform in this case. The défendant 
has proved much, very much, that should go in mitigation of damages, 
but not one thing by way of substantial défense. The prêteuse that An- 
thony was not its agent scarcely deserves any notice; but if he were not, 
Thiel & Co. were its agents and Anthony theirs, and, being theirs, was 
that of the défendant likewise. Moreover, Anthony was in its direct em- 
ployment in the sensé that he was detailed to do its work, and sent to 
do this, as part of it. The order for desisting from the pursuit of Mc- 
Call was given to avoid paying a reward, and was not absolute, in the 
end of the correspondence. But if it were, the défendant was still liable 
for sending an agent who negligently disobeyed its orders, and proceeded, 
notwithstanding the revocation of instructions, to exécute them negli- 
gently. The release was absolutely void, and, under the circumstances, 
rather an aggravation of the damages than otherwise. . The outrage of 
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taking it from the plaîntiff was but little less than the original wrong in 
enormity. There was no adéquate considération for it. The reliance 
upon the technical and nominal considération of one dollar was of a pièce 
with the other prêteuses that a policeman was the wrong-doer, that Thiel 
& Co. were the principal employers, that the "friendliness" of the trans- 
action and " consent " of the plaintiff were a justification . The doling out 
of a dollar or two to pay for séant food and lodging and tickets to other 
places was no considération for the release that was adéquate, under the 
circumstancea, and ail show the fraud of its procurement by duress. 

I do not leave thèse questions tôyou, because no verdict would be ren- 
dered by you upon them for the défendant, and if a less intelligent jury 
should find such a verdict, on the facts of this case, it would be set aside 
by the court as unsupported, whoUy, by any proof. Therefore, I direct 
a verdict for the plaintiff, on the undisputed facts of this case, and in- 
struct you that the only question for you to décide is the amount of dam- 
ages to be awarded by your verdict. But as to that the whole case is 
with you. Every fact and every circumstance is important to your con- 
sidération. If we had Anthony hère I should say to you that it was a 
case for the severest application of the rule of punitive damages, and 
Bcarcely any verdict could be excessive, — not, atleast, within his ability to 
pay, however large that might be. But he is not hère. You must not 
allow the denunciation of his wrong, made from the bench, to influence 
you to the punishment of .this défendant. It was not made for that 
purpose, but to show how uttlerly hopeless any défense made to this ac- 
tion must be, on the law of this case. The défendant did not authorize 
Anthony to proceed wrongfully, even as against McCall, nor against this 
plaintiff at ail* There is no proof that it even knew of Anthony ever 
proceeding illegally in arrests, or that it was aware of his stupidity and 
incompetency in the matter of légal procédure to procure arrests, nor of 
his négligence in the matter of finding the right man. He was the agent 
of a regular bureau of détectives, and the défendant no doubt relied on 
their employing compétent men for the work; and so there is not the 
least évidence of négligence in employing him for the work. The de- 
fendant did not contrive the release or procure it, or otherwise wrong the 
plaintiff directly, and is only liable because one of its agents bas done 
its lawful work in an unlawful manner, whereby the principal becomes 
liable, in law. It is not a case, therefore, for "smart money," as the 
lawyers call it. But the plaintiff, there being no légal justification for 
his arrest, has a right at your hands to compensation in damages for the 
wrong done to him. The law has no délicate scales with which to meas- 
ure it to him by exact rule as to amount. That ail dépends upon your 
sensé of justice and fairness in view of the extent of his injury. You 
may and should consider the direct expenses incurred by the plaintiff, 
his loss of time, his bodily suffering, his mental agony, his loss of répu- 
tation, the degree of indignity involved in the wrong done and the con- 
séquent public disgrâce attending the injury. Thèse and any sîmilar 
éléments of injury shown by the proof should be taken by you as the 
basis of the compensation, and such compensation cannot be diminished 
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by any reason of good motives on the part of the wrong-doer. To what- 
ever j'ou shall détermine as fair compensation he is entitled, notwith- 
standing any mitigating circumstances such as good motives, honest mis^ 
takes, etc. Having told you that the évidence does not justify any vin- 
dictive damnes or authorize you to assess the défendant beyond a fair 
compensation, it has had, in that instruction, the fullest benefit of ail 
the mitigating circumstances, and your only inquiry need be, what is a 
reasonable compensation, in view of ail and every circumstance connected 
with the transaction, for the wrong done to the plaintiff. For that the 
défendant is liable, notwithstanding its own innocence of any direct par- 
ticipation in the wrong. In deciding the amount of damages, you wili 
act as reasonable and impartial men, intelligent in the adjustment of the 
compensation to the injury, so as not to wrong either party by undue 
passion or préjudice for or against him, and above ail, with strict regard 
to your own sensé of justice in the premises. 

ON MOTION FOR NEW TRIAL. 

Hammond, J. However it may bave arisen, it is the settled practice 
in Tennessee, from time immémorial, so to speak, to foUow the entry 
of a verdict with the immédiate entry of the judgment of the court upon 
it, and in the same form as in this case was done. We cannot, there- 
fore, however much we might désire to put our record in a shape to al- 
low à writ of error, resort to a practice in vogue in some of the states, 
perhaps, of entering only the verdict pending a motion for new trial, and 
thus, where the verdict is for exactly $5,000, as hère, by an accumula- 
tion of interest carry the amount beyond the minimum prescribed as lim- 
itation to the jurisdiction of the appellate court. We need not then 
trouble ourselves with any inquiry whether this is the proper practice in 
entering judgments, and whether, if it be not, verdicts can bear interest, 
for, being an established local law, we are bound to it by the practice 
conformity act, and cannot change it. 

The objection made to the charge is that the question as to the validity 
of the release should bave been submitted to the jury. It is best an- 
ewered by a careful review of the testimony on that point. The défense 
against it was duress, which, whatever else may be said about it, is only 
an inquiry into the plaintiff's state of mind when he signed the release. 
Now that a party is a compétent witness, he may of course be asked as 
to the state of mind which is the subject of inquiry, and if he be a créd- 
ible witness, whose testimony is believed, bis statement on the subject 
would be conclusive, particularly if the facts and circumstances corrobo- 
rate his statement by being of that character which would, in our expé- 
rience, produce that state of mind. Nevertheless, I should never hâve 
thought of directing a verdict on that issue upon the plaintifs own tes- 
timony, however crédible I should take it to be, for the reason that his 
credibility would be solely for the jury to détermine, as the learned coun- 
sel has argued. The fact that he is a party in interest so discrédits his 
testimony that at common law he would not be heard at ail; and, while 
the statute confers the privilège of competency upon him, it does confer 
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credîbility upon him; but, as with other witnesses, that is a question for 
the jury weighing his évidence by the light of tbe fact of his interest 
along with the other lights turned upon it. But this is true, not only of 
the witnesses who are parties, but of ail others; and, if the faet that the 
jury must alone judge of their credibility is to dater the court from di- 
recting a verdict, there would never be any such direction in any case, 
as in Tennessee there rarely, if ever, is, for that very reason. Such, how- 
ever, is not our practice hère. Yet, because of the considération already 
stated, where the party's own testimony is his only reliance, I think I 
should not direct a verdict, but leave it to the jury to say how far his 
interest bas discredited him. I do not say that such a direction should 
never be given, ' but only that it is the best way not to take that course, 
in my opinion. In this case I hesitated about the proper course to take> 
but finally concluded that, discarding the plaintiff's testimony wholly, 
I should not, on the proof as then standing, approve any verdict estab- 
lishing that release. I am almost tempted to quote Verbatim the stenog- 
rapher's report of the testimony on this subject, but it is too volumi- 
nous and burdensome for that purpose, and we must be contented with 
the salient features otherwise stated. The détectives who procured the 
release are very confident in their opinions that it was freely given, that 
the plaintiff was not "embarrassed" or "frightened" when he signed it; 
and they testify as to his "pleasing" appearance and "jesting" manner of 
treating the situation. Their opinion that he acted voluntarily is, of 
course, of no weight; and, while his manner is a circunistance to be con- 
fiidered, it is also not very conclusive, for that itself may hâve been the 
product of coeroion in the sensé that it was assumed as a matter of policy 
or was the effect of a light-hearted inappreciation, usual in youth, of the 
gravity of the situation. That feeling is altogether beside the question 
of duress in the matter of signing the contract. The great fact was that 
there were his captors, and that he was substantially in captivity, or un- 
der the dominating influence of it, like a ward just come of âge, and 
technically free, no doubt, but still under the influence of his guardian- 
ship when he signs a contract one-sided in its advantages, and of no value 
to him; or like a client under similar circumstances releasing his at^ 
torney, only that in the nature of it the captor stands in a relation of 
more intense influence over his victim. It is more nearly like a release 
signed by a wayfarer who is robbed by the highwayman, and who, with 
ceremonious and punctilious courtesy and ail due regard to the forms of 
contract, is politely requested to sign a release. I do not mean to say 
that thèse détectives deserve the odium attaching to the highwayman, 
but only that that situation more nearly corresponds to that than th© 
two just mentioned; and yet, the mère fact that the relation is technically 
dissolved does not sufEce. They say that the plaintifif had been released. 
Yes; but howî When it was seen that the wrong man had been arrested, 
he was not thrust again into prison, as at Chicago; and Newcombe, the 
manager of the détective agency, says that he probably told him, "You 
are not the man I want." Giese, the book-keeper, says that he was not 
under watch or guard, and "went in and out of the offlce, just as any 
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one else would." Anthony, who brought him in irons from Chicago, 
says that when the prisoner had been told to stand up, and the measure- 
ments had been made, and the description of McCall compared, "it was 
generally agreed npon by ail of us that a mistake had been made; that 
Mr. Harris was not the man we wanted. I don't remember that any one 
said that in that many words." Again: "Question. When was it that 
you told him that he was not the man, or did you ever tell him that? 
Angwer. I think that Mr. Newcombe possibly told him that he was the 
wrong man, but it was universally agreed among us immediately on my 
arrivai in the office that a mistake had been made." Further on the 
question is asked him: "And you had never told him he was discharged, 
had you? Answer. Well, I don't know; it had been said right before 
him that he was not the man we wanted. Question. But did you tell 
him that he was discharged? A. I didn't know that he was; but he 
was told within ten or fifteen minutes after he got into the office that he 
was not the man we wanted." 

Again, it is plain that this young man was never released in the open, 
unmistakable manner that should hâve been pursued, whatever other 
construction may be put upon the facts. When he left the office An- 
thony went with him, and when he came back Anthony came with 
him. Meantime they had gone to examine his trunk left in St. Louis, 
or to find it, and finding it, there was an examination of its contents by 
Anthony. Next he was given a dollar or two to pay expenses of his 
lodging and board, but with an "agreement" or "understanding" or "or- 
der"to return next morning, which he did promptly, as required by the 
arrangement, whatever it was. Then he was shown into a back room, 
where he remained until the release was signed, which had been in the 
mean time prepared by a lawyer, without any consultation or agreement 
with plaintiff that he would give such a release, or any request of him 
to sign one, or any negotiation such as usually précèdes the entering into 
any contract, verbal or written, where the parties act freely. Whatever 
else he did, there is no prêteuse that the plaintiff came back to that office 
to negotiate for, or enter into any contract with, his'captors. Why 
should he come back at ail if he were a free man ? Why was he not given 
the liberty to go at will whither he wished? If money was to be, in jus- 
tice, given to him to pay his way home or back to Chicago, either as 
compensation for tlie wrong done or in considération of the release, why 
was it not given to him and he dismissed to regulate and control his 
own movements? An absolutely free man would hâve been thus treated, 
and he would hâve been placed upon an equality of freedom before mak- 
ing a contract with him for release. The law requires that this should 
hâve been done, even in those fiduciary relations already mentioned as 
analogies upon this subject of duress. Recognizing the necessity of this, 
the testimony of thèse witnesses proceeds on the theory that he was free 
to go at will and do as he pleased, and from beginning to end the whole 
proof is the suggestion of an apology for or an explanation of the facts, 
60 as to eonform to that necessary theory in order to support the release. 
Thua, without any formai discharge, it is assumed that he knew he was 
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free when ît was determifled, in his présence, that he waa the wrong 
mau; Anthony went with him to examine his trunk, in which was found, 
80 much to Anthony's delight, "the little hat he had worn on the steam- 
boat," as described to Anthony by people traveling with the plaintifF; 
he went with him "as a friendly guide over the city in -which he was a 
étranger ;" and he went back with him to the office of the détective 
agency "because the plaintif? wanted to go back to arrange about the 
transportation to Memphis," whither he had chosen to go with An- 
thony. But why with Anthony? And why to Memphis? The expia- 
nation is that he did not want to go'to Chicago, being tired of that town, 
and had been offered the choice of going back to Chicago or to his home 
in the south. But his home was in North Carolina, and why was he 
not given money to go there? The explanation offered is that Anthony 
was going to Vicksburg, by way of Memphis,. and that the plaintiff 
"agreed" to go that way with Anthony, who was to "take" him there, 
— to use Anthony's language. So tickets were bought, and he "agreed" 
to meet Anthony, who had the tickets, at the dépôt, and he did meet 
him there, but somehow the train got off, bearing Anthony and the tick- 
ets, and leaving the plaintiff behind; and on "reporting" again at the 
office he was furnished another ticket and allowed to go alone, as he 
might hâve been at first allowed to do, if entirely free, and thèse captors 
had done with him as they say. The truth is he was not free, at least 
not in the sensé of the law of d uress. The explanations given to give color 
to this alleged freedom are disingenuous, and proceed upon the notion that 
because he was not "shadowed" or under watch and guard he was free. 
He had learned to obey, to "agrée," and "consent" to almost anything. 
He had "agreed" to corne along without further trouble from Chicago; 
he had "agreed," and "on his honor," not to escape, if the handcuffs 
were not put upon him while being marched through the streets of St. 
Louis, without warrant or other authority than "a police arrest" in Chi- 
cago, in another state; and the only sensible thing done in this whole 
■wretched business was the refusai of the St. Louis prison keeper to rec- 
ognize this novel "police arrest" as a warrant to imprison him there. 
Notwithstanding the repeated avowals in this proof by thèse witnesses 
that they had ail agreed that this was the wrong man, and the fa et of 
the release, there is a strong suspicion in my mind that, being human, 
Anthony still thought that possibly he had made no mistake, and he was 
anxious to bring his man to Memphis to his employers there, to be cer- 
tain of it, and, while none was willing to take the reSponsibility of keep- 
ing up the actual arrest, ail were willing to so conduct the business that, 
in effect, plaintiff should be brought to Memphis, where he had no more 
business than he had in St. Louis, for which place they had originally 
etarted. It may be that the motive of tolling him there was that the 
question of money to pay his way to North Carolina might be settled at 
the railroad headquarters; but in either case, under this law of duress 
that requires a complète release from the domination of ail influence con- 
nected with the captivity or that the influence will be presumed to con- 
tinue, there is no room for argument even, on the facts, that the plaintiff 
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was not still under duress. Détectives are given to tbat kind of double 
dealing above desoribed, and their testimony must be weighed in view 
ofthatfact. 

Coming, then, to the signing of the release in the office of the "service" 
— as they call it — with this young man away from home, in a strange 
city, without friends or counsel, and bis captors not taking any pains to 
help him to any advice except their own, not even the lawyer drawing 
the release for the captors being présent to advise him, presented with a 
pteviously prepared paper about the terms of which he was never con- 
sulted, about which "contract" there had never been one word of nego- 
tiation of any kind, for which there was not one cent of considération 
paid, and only the misérable pretense of a nominal and technical consid- 
ération of one dollar, and signed there among bis captors at their request, 
— under thèse ciroumstances, is it not useless, I say, to speak of sub- 
mitting such facts to a jury on proof of the opinion of the captors that 
he was not "frightened;" tbat he was "free," because he knew that he 
was the wrong man; that it was read over to him; that he made no ob- 
jection, and such like circumstances? It seems to me so now, as when 
the trial was had. The détectives say the considération for the release 
was the few paltry dollars doled out to him — not even five for the whole 
time — and his ticket to Memphis, Common humanity demanded that 
much, and a real générons repentance for the wrong done this man, and 
a désire for réparation, coupled with common humanity, would hâve 
produced a far more libéral treatment; and one of the worst features of 
this case is the parsimony with which he was treated in that respect by 
his captors, wbo, with the same kind of pretense already described as to 
his "freedom" and "voluntary"- actions, boast that he was "treated like 
a gentleman," and so "acknowledged" to them. It is another circum- 
stance to weigh against them on the issue of duress. 

I need not cite the cases on the law of duress. It is familiar to us ail 
that they establish that he wbo sets up a contract under such circum- 
stances must show that it was fairly and voluntarily obtained. 

As to the law of directing a verdict, I concède that it is very easy for 
the court to usurp the functionsof the jury in exercising that power; and 
hère in Tennessee, where the power is unknown to the state courts, and 
not permitted under any circumstances, perhaps it is difficult to recon- 
cile counsel to any exercise of it whatever. But the rule is well under- 
stood to be that, if, fairly looking at the testimony, there can be no rea- 
sonable dispute about the facts, the court will direct a verdict where it 
would not at ail sustain one to the contrary if rendered by the jury. This 
means a dispute arising out of the proof, and a doubt about the facts, aris- 
ing out of the credibility of witnesses, out of the conflicts of testimony, out 
of the variety of influences to be drawn from circumstances proven which 
are equivocal in their character, and out of a diversity of implications of 
fâct from pther facts. In ail such cases, no matter what thejudge thinks, 
the issue should go to the jury to bave ail such doubts resolved by their 
verdict, and, no matter how slight the doubt, the court should not settle 
it, but leave it to that constitutional tribunal. But the mère pleading 
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the déniai of a plaîn fact, or testîfying to opinions entertaîned as to thc 
effect of that fact, or mère argument against its existence, does not of 
itself créa te a dispute to go to the jury. Thèse witn esses deny that there 
was any durées. The plea dénies it, and the argument as well, but the 
facts proven necessarily and inexorably show duress as a matter of fact 
and law. Such are the cases where a verdict should be directed. The 
plaintifiPs proof, taken in connection with that already reviewed, makes 
that course more imperative. 

The only remaining objection ia that the court did not give efifect to 
the recall of Anthony 's authority by the defendant's telegram; but that 
cannot be a serions objection. It was not obeyed, and was, probably, 
never known to Anthony. Being informed, in reply to the telegram ad- 
dressed to the agency at St. Louis recalling Anthony, that that func- 
tionary had located McCall, they were directed by the défendant Com- 
pany to go ahead, the only pur pose of the recall being really to escape 
the suggestion of a "reward" by the railroad company for McCall. B&- 
ing originally authorized by the défendant to arrest McCall, the détective 
agency, or Anthony, who had been detailed for the service of the de- 
fendant as a détective, and had been sent on that business, one or both, 
were, at the time of this arrest and in making it, acting within the scope 
of the defendant's employment, although acting wrongfully in disobedi- 
ence of orders. 1 hâve just considered that subject in the admiralty case 
of HaU V. Sims, (The General Rucher,) in référence to the décisions of the 
Bupreme court of the United States. Tke Général Rucher, post, 152. 

Having engaged in an effort to increase the judgment by an accumu- 
lation of interest so as to get into the suprême court, the défendant ia 
not in an attitude to inelude in the motion, as a ground for a new trial, 
the usual suggestion that the damages are excessive. The verdict ia 
larger than I expected it would be, and larger than I would hâve given 
if upon the jury, but not so excessive as to justify a new trial. Upon 
that subject, and as a gênerai support for the charge to the jury, I wish 
to quote the following extract from the case of Huchle v. Money, 2 Wils. 
205, where there was a verdict of £300 in one case, and of £200 each in 
15 other cases, against certain messengers of the king, who had arrested 
the plaintiffs arbitrarily: 

"But the small injury done to the plaintiff, or the inconsiderableness of his 
station and rank in life, did not appear to the jury in that striking light in 
which the great point of law touchlng the liberty of the subject appeared to 
them at the trial. They saw a magistrate over ail the king's subjects exer- 
cising arbitrary power, violating magna charta, and attempting to destroy 
the liberty of the kingdom by insisting upon the legality of this gênerai war- 
rant before them. They heard the king's counsel, and saw the soliciter of the 
treasury, endeavoring to support aiid niaintain the legality of the warrant in 
a tyrannlcal and severe manuer. Thèse are the ideas which struck the jury 
at the trial, and 1 think they hâve done right to give exemplary damages. 
To enter a man's house by virtue of a nameless warrant, in order to procure 
«vidence, is worse than the Spanish Inquisition, — a law under which no En- 
glishman would wish to live an hour; it was a most daring attack upon the 
liberty of the subject. I thought that the twenty-ninth chapter of magna 
charta, — nulVus liber hotno aapiatur vel imprisonetur, eto., etc., neosuper eum 
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ibimus, nec super eum mlttemits, nisi per légale judicium parîum suorum 
vel per legem tenœ, etc., — which ia pointed against arbitrary power, was vio- 
lated. I cannot say what damages I should hâve given if I haii been on the 
jury; but I directed and told tliem that they were not bouud by any certain 
damages, against the solicitor general's argument. Upon the whole, I am of 
the opinion that the damages are not excessive, and that it is very danger- 
ous for thé judges to intermeddie in damages for tort, and which ail manlcind 
at flrst blush must think so, to induce a court to grant a new trial for excess- 
ive damages." 

Hère the jury saw a fomoidable organization of détectives for the pur- 
suit of criminals, in the pay of private parties, and in their interests 
alone, employed by the défendant for that purpose, proceeding in the 
most arbitrary manner, without the least pretense of magisterial author- 
ity, to arrest a free man, and drag him to a distant place in another do- 
minion, for a crime committed there, and in this case arresting the wrong 
man in that way, when regular procédure would hâve developed that 
fact, and prevented the outrage. This verdict and judgment do not go 
so much upon the négligence or blunder of arresting the wrong man as 
upon the iUegality of the proceeding as against anybody. The fundar- 
mental error was in assuming that it was possible to arrest a fugitive 
from another state without a warrant, by merely having a policeman make 
the arrest, and then negotiating for "a consent," which should relieve the 
"service" of the trouble of extradition proceedings. If the necessity 
which relaxes the law against arbitrary arrests in favor of policemen pro- 
ceeding to temporarily detain suspected persons can be thus extended, 
tiien, indeed, is the policeman greater than the king. The mère présence 
and co-operation of a policeman does not make "a police arrest" valid, 
but tlie circumstances, and particularly the exigencies, of the case must 
be such as to justify the policeman in proceeding without a warrant. 
However useful détective agencies may be, they proceed at their péril , and 
at that of their employers, when they undertake arbiti^ry arrests such 
as this is shown to hâve been. Motion overruled. 
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lUtreuit Court, If. D. Illinois, May 14, 1888.) 

Patents pok Inventions— Noveltt — Elastic Hose. 

Letters patent No. 174,711, granted to Edward Tivey, March 14, 1876, for im- 
provement in elastic hose, (the invention consisting in making an elastic stock- 
ing, with a seamless heel, by knitting or weaving a heel-piece which is attached 
wlth seams, or by being knitted onto the sides of the stocking so that the 
seams do not come against the tendon of the heel,) are void for want of nov- 
elty; elastic stockings with seamless heels having been common as early as 
1870, and" the Tivey invention merely changing the seam from the line of the 
heel-tendon to the sides. 

In Equity. Bill for infringement of patent, brought by William Gorso 
and others against Andrew H. Parker. 
v.35F.no.2— 9 
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Danieî jBîacJTimn, for complainant. 
*' Andrew H. Parker, pro se. 

Blodgett, J. The bill in thîs case asks for an injunctîon and account- 
ing against the défendant by reason of the alleged infringement of letters 
patent No. 174,711 granted March 14, 1876, to Edward Tivey, for "an 
improvement in elastic hose." The patentée states in his spécifications 
that up to the time of his invention it had been the practice to make elastic 
hose or anklets for treating varicose veins with a seam down the back- 
side of the stocking, along the heel-tendon, and that such seam was lia- 
ble to irritate the skin, and produce soreness and lameness; and the in- 
vention consisted in making an elastic stocking with a seamless heel, 
which was accomplished, as shown in his patent, by knitting or weaving 
a heel-piece, which was attached with seams, or by being knitted onto 
the sides of the stocking so that the seams did not corne against the ten- 
don of the heel. 

The patent bas but one claim, which ia "thé improved elastic hose 
above described, composed of the leg-piece, and the heel-part E, united 
as shown." The défense interposed is want of novelty, and under this 
défense the défendant bas offered proof from several witnesses tending 
to show that it bas been common to make elastic stockings with seam- 
less heels since certainly as early as the year 1870; and an anklet with a 
seamless heel is offered in évidence, which, by the testimony of two wit- 
nesses was made as much as 20 years ago. The proof also shows that it 
bas always been usual in the manufacture of elastic stockings of the char- 
acter described in this patent to make the seams in such way as not to 
interfère with any sore or tender part of the limb of the wearer; in other 
words, the seams were located at any place in the stocking where the 
^omfort orconvenience, or the purposes for which the stocking was worn, 
required. Stockings of this charaoter are made by first weaving or knit- 
ting a blank of the desired size and shape to make the stocking, and the 
edges of this blank are then bronght together and united by a seam so 
as to form a sarment; and it hardly needs proof, and would occur to any 
person, perhaps as a matter of common knowledge, that in any garment 
made of textile material, united by seams, the seams can be located 
wherever the manufacturer seeô fit to put them. In the light of this 
proof, and what I may say is pur common knowledge in référence to 
the matter of locating seams in garments, I cannot conceive that there 
was any novelty in this patentee's method of making heelless, elastio 
hose. Ail that was donc was tû change the location of the seam from 
the line of thè hed-tendon to the sidea, and in fact to insert a heel-piece 
instead of continuing the seam down the back of the stocking. The bill 
is therefore dismissed for want of equity. 
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SelleJeis et al. v. Cofbode et aU 

{Cireuit Court, E. D, Penntyhania. April 27, 1888. 

Patents fob Inventions— Anticipation. 

Wjhere a manufacture is indistinguishable in ail material respects from a 
former manufacture, is constructed from the same material, by the same me- 
chanical opérations, and by the use of tools which, thoughi called by différent 
names, are similar in gênerai character and manufacture, the claims for the 
process nf mailing and for the manufacture thus made are void. 

This wasa bill to restrain the infringement of letters patent No. 236,- 
723 for a sleeve-nut, and method of making sleeve-nut, issued January 
18, 1881, to George H. Sellera, assigner to William Sellers and John 
Sellers, Jr. The bill was filed by said William Sellers and John Sellers, 
Jr. , as owners of the patent, and the Edge Moor Iron Company, licensees. 
The prayer was for an injunction and account. The spécifications in 
complainant's patent were as folio ws: 

"My invention relates to that class of wrought-iron couplings which con- 
nect teiision-bolts, such as are used in bridge and roof and other trusses; and 
it consists oî a right-hand nut, a left-hand-nut, and the sleeve proper which 
unités the two nuts, the length of this intermediate sleeve being proporfcioned 
to the amount of adjustment required. Such sieeve-nuts hâve heretofore been 
constructed, so far as I linow, in two forms: one with the sleeve cylindrical 
inside and outside, and the nuts hexagonal at the ends, enlarging towards 
and vanishing in the round sleeve; the other with hexagonal exterior and 
parallel sides from end to end, and the interior of the sleeve cylindrical. 
Both thèse forms hâve the end sections thickened up to receive the thread. In 
both of thèse forms there is a surplus of métal which is necessarily unequally 
distributed, producing unequal sections longitudinally, so that this surplus 
gives additional weight without additional streiigth, and requires a correspond- 
Ing increase in the other parts of the structure to sustain it. With the cylin- 
drical sleeve the tapered hexagonal ends afford a very insecure hold for the 
wrench required to adjust the nut, and the hexagonal sleeve, with parallel 
sides from end to end, gives a clumsy appearance to the structure, with the 
largest surplus of métal. It is the object of my invention to f urnish a wrought- 
iron sleeve-nut, having the sleeve with a polygonal exterior and a polygonal 
or cylindrical interior, uniting cylindrical nuts of a diameter less than that of 
the sleeve, the thickness of métal in the longitudinal section being as nearly 
uniform as is compatible with proper bearing surfaces for the wrench, thus 
affording a wrought-iron sleeve-nut with no surplus métal, and with an out- 
line architecturally correct. " 

As described in the spécifications he made the sleeve-nut from a wrought- 
iron plate. He obtained the desired form for the sleeve by first forging 
a tube in polygonal dies over a mandrel of the size desired for the in- 
terior of the sleeve. He then forged the ends over a smaller mandrel in 
dies which had the outline of the nut, but which had the center or 
eleeve-part eut away, thus securing by one rapid and simple opération 
the production of accurately shaped ends, of diminished interior diame- 
ter^ while retaining the large interior diameter of the sleeve, and the 

Reported by C. Berkely Taylor, Esq., of the Phlladelpbia bar. 
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uniform thickness of the walls. The answer denied invention and pat- 
entability, and alleged anticipation. It did not deny infringement. 
Samples of the sleeve-nuts made àt Phillipsburg were in évidence, and 
an examination showed that they were in form and material the same as 
the nuts described by Mr. Sellera in his patent, and claimed as his in- 
vention. The proof was that they were invented by Mr. James Christie, 
then superintendent of the Phillipsburg Manufacturing Company, in the 
early part of the year 1873, and many thousand of them were made and 
used in bridge work between that tiine and the latter part of 1875, when 
Mr. Christie left that company. Thèse nuts were made, for the most 
part, by the method and tools described, as follows: 

(1) A fiât pièce of iron was heated and bent around a round mandrel 
of the size of the desired interior of the nut. (2) The métal, still on this 
mandreb, was then welded and forged to an hexagonal form. (3) One 
end of the hexagonal tube formed as above was then reheated, a short 
mandrel, of smaller diameter than the first mandrel , inserted in the heated 
end, which was then forged down upon it. (4) The other end of the hex- 
agonal tube was then heated, a long mandrel of the same diameter as the 
short mandrel used in forging down the first end inserted so as to extend 
through the nut, and the remaining end forged down upon this man- 
drel. This completed the forging, and the nut was finished by cutting 
right and left screw threads in the opposite ends thereof, the resuit being 
"a wrought-iron sleeve-nut, having the sieeve with a polygonal exterior 
and a cylindrical interior uniting cylindrical nuts of a diameter less than 
that of the sieeve, the thickness of métal in the longitudinal section being 
as nearly uniform as is compatible with proper bearing surfaces for the 
wrench, thus affording a wrought-iron sleeve-nut with no surplus métal, 
and with an outline architecturally correct." 

H. W. Hare Powell and Frank P. Prichard, for complainants. 

M-anda I. Charniers and George Harding, for défendants. 

Peb Cueiam. The complainant's patent is for "a sleeve-nut, and the 
method of making sleeve-nuts," and the clairas are as follows: 

"(1) The process substantially as hereinbefore described of making a 
wrought-iron sleeve-nut, by forging a tube in polygonal dies, and upon a man- 
drel of the desired shape, and then forging the ends in cylindrical dies upon a 
smaller mandrel. (2) A wrought-iron sleeve-nut, made by forging a tube in 
polygonal dies, and upon a mandrel of the desired shape, and then forging the 
ends in cylindrical dies upon a smaller mandrel." 

The complainant encountered difficulty in procuring it. The princi- 
pal examiner of the office, upon fuU investigation, reported against the 
claims. The board, however, allowed them, assigning the folio wing rea- 
8ons: 

"The références do not disclose the process claimed, consisting of a séries 
of steps or acts upon a given material in regular order of succession, nor do 
the références positively disclose the product, the resuit of applicant's inven- 
tion. Metallic sleeve-nuts having the gênerai contour and disposition of métal 
are shown in Cratchfleld's and other patents cited, but there is no déclaration 
or intimation that they are of wrought-iron ; and as it does not appear that the 
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way claimed, or any other waj whatever, was ever before known for making 
■wrought-iron sleeve-nuts in this form, we cannot reasonably hold that the 
sleeve-nuts shown in the références areof wrought-iron. Tliething produced 
is manifestly an improvement upon cast métal, and upon wrought métal of 
uniform diameters throughout its length, and upon wrought métal of difEering 
diameters with unequal distribution of material. The knowledge of the thing 
dépends, in this case, in a measure upon the knowledge of how ta make it. 
The claims and the parts of the invention hâve a reciprdcal relation with each 
other, se that each tends to sustain the other." 

The office, as well as the complainant, was ignorant of the fact that 
for sometime previous similar sleeve-nuts had been manufactured at 
Phillipsburg, N. J. , by a process substantially identical with the com- 
plainant's. But for this doubtless the patent would hâve been rejected. 
The complainant, who is an intelligent machinist, and was familiar with 
the defects of sleeve-nuts in gênerai use formerly, spent much time and 
thought on the manufacture of the nut which he constructed. He de- 
vised a useful and ingenious tool, which he employs in the manufacture 
of his nut, whereby a greater degree of uiiifonnity and exactness in some 
part of the work is secured, and a neater and handsomer finish is ob- 
tained. The method employed in the construction is, however, the same 
as that previously employed at Phillipsburg. Calling the complainant's 
tools "dies," and the others by a différent name, does not tend to distin- 
guish the methods. In both cases the tools are similar in gênerai char- 
acter and manner of use, and in both the nuts are constructed from a flat 
wrought-iron plate, by forging and swedgling, and when constructed are 
indistinguishable in ail material respects. If the claims were valid, it 
could not he doubted, we think, that the method pursued at Phillips- 
burg, and the nuts there constructed, are an infringement. We bave 
not reached this conclusion without some regret. The resuit of the com- 
plainant's efforts bave been bénéficiai to the public, and seem entitled to 
some reward. Doubtless, had he or his solicitor at the time been aware 
of the manufacture at Phillipsburg, the claims would hâve been narrower 
or otherwise diflferent. 

The bill must be dismissed, with costs. 



Travers ». Boston Hammock Sprbadee Co. Same v. Beals. Samb 

V. NiCKERSON. 

{Circuit Court, D. Massachuseit». May 84, 1888.) 

Patents fok Inventions — Patbntabilitt — Invention — Hammock Bi/0(m8. 

The second claim of letters patent granted to Travers STovember 18, 1879, 
for tbe combination of a hammock baving suspension ropes with détachable 
curved distending blocks notcbed at the lower edge, is mvalid by reasou of 
the prier state of the art; détachable straight blocks notcbed at the lower 
edge to space the ropes having been m prior use, and there being no inven- 
tion in making a curved block for tbe same purpose. 
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In Equity. Motions for prelimjnary injunctîons. 
Brièsek&' Stèâey iox cora^pleànant. ' 
Broum ésBrowne, îoT defead&nia, 

Coi/r, J Thèse are motions for preliminary injunctîons based upou 
the àlleged infïingement of the second claim of letters patent granted to 
the complairiant November J.8, 1879, for improvements in hammocks. 
The claim is for the combination of a hammock having suspension ropes 
with détachable distendiug blocks, which are notched àt their lower edge 
to space the ropes. The improvement really consists in the use with a 
haramock of a détachable curved block notched at its lower edge. The 
évidence before me proves beyond question the prior use of a détachable 
straight block notched at its lower edge to space the ropes. There is 
also évidence going to pirove the use of a curved block notched at either 
end. SuOh being the prior state of the art I am unable to find any in- 
vention in making a curved détachable block notched at its lower edge. 
Hammocks with curved and straight blocks were exhibited before me 
at the hearing, and the relative merits of each tested in court, and ex- 
cept perhaps in the more attractive appearance of the former, I was un- 
àblé to discover any substantial différence between the two in the results 
accomplished. The only embarrassment I labor under arises from the 
fact that Judge Wallace in the case of Travers v. Beyer, 26 Fed. Rep, 
450, sustained the validity of this patent upon final hearing. In the 
written opinion of Judge Wallace the question of anticipation is not 
touched upon, but this point was decided orally in the plaintiff's favor 
at the hearing. An examination of the record and briefs of counsel in 
that case, which are now before me, discloses that it was a disputed ques- 
tion whether a straight détachable block notched at its lower edge had 
been in use prior to Travers' invention, and it may be the court held that 
8uch anticipation was not sufficiently proved, while in the présent case 
it is not denied. Upon the record before me, I have such doubt as to 
the validity of the second claim of the patent that I do not feel justified 
in granting thèse motions. Motions denied. 



EûBON Electric Ltght Oo. v. United States Electric Liqhting Co. 

'Circuit Court, 8. D. New York. May 15, 1888.) 

1. Patents for Inventions — Dtjkation of Kight— Fobeign Patent. 

Kevi, St. U. 8. § 4887, provides that "every patent granted for an invention 
which has been previougly patented in a foreign country shall be so limited 
as to expire at the same time with the foreign patent. " Held, where the ap- 
,. plication for the foreign patent was not made until subséquent to the appfl- 
, cation in this country, but the foreign patent issued before the domestic pat- 
ent,, that the term of the domestic patent was limited to the term of the for- 
eign patent. 
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2. Saïtes. 

It ia not œatenal whettier the foreign patent was granted to the Inventor 
-who made the application in this country or to some other person tp whom he 
had caused the invention to be patented; the statute covers both cases. 

3. Same. 

Nor is it Important that the inventor who made the application in this coun- 
try is one of our own citizens; no statute passed since the act of congress of 
July 4, 1836, (6 U. 8. St. 117,) which repealed ail former patent laws making any 
distinction between citizens and foreigners in respect to the privilège of ob- 
taining patents, except as to the fées to be paid, and the protection of inven- 
tions by eaneat. 

4. Same — Action for Inpkingbment— Pleadeno. 

A bill for infrjngement of letters patent No. 363.140 of August 33, 1883, to 
Thomas Edison for an "Improvement in Dynamo-Electric Machines" set ont 
the grant of letters upon an application filed August 9, 1880. Besides the usual 
averments, it alleged by way of anticipation that défendant would rely upon 
an Austro-Hungarian patent granted to complainant prior to No. 363,140 and 
the expiration of such f oreign patent prior to suit brought ; but that complain- 
ant had reduced his invention to practice ia the United States prior to his ap- 
plication în Austro-Hungary, and that the foreign patent was issued for 15 
years and had many years yét to run. Défendant flled a plea denying that 
the foreign patent vras issued for 15 years and alleged that it vras issued prior 
to the American patent, viz., July 31, 1881, and that it, and a renewal set out. 
had expired. Edd, that the objection raised could be taken by plea; and that 
the plea v^as sufflcient in form, the only négative matter it contained being 
necessitated by the anticipation clause of the bill, and the ténor or légal effect 
of the foreign patents being averred and profert being unnecessary. 

In Equity. Bill for infringement. On plea. 

Wm. M. Evarts, Clarence A. Seward, John 0. Tomlînson, and Richard 
N. Dyer, for complainant. 

S. A. Duncan, Léonard E. Curtis, E. Wdmore, and F. H. Belts, for re- 
spondent. 

Wallace, J. The plea to the bill of complaînt, which has been set 
down for argument, allèges in substance that the défendant should not 
be compelled to answer, because by reason of the facts averred in the 
plea the remedy of the complainant is plain, adéquate, and complète at 
law, and this court should not take cognizance in equity of the suit. 

The biU allèges the infringement by the défendant of letters patent of 
the United States No. 263,140, dated August 22, 1882, granted to the 
complainant upon the application of Edison, for an improvement in dy- 
namo-electric machines, thô invention of Edison. The bill shows that 
Edison made his application for a patent August 9, 1880, and assigned 
his title to the complainant June 21, 1881. Besides the averments usu- 
ally contained in bills to restrain infringement of patents, allégations are 
introduced by way of anticipation of the supposed défense to the bill in 
order to meet any issue tendered by the défendant. Thèse averments 
are in substance that the défendant may wrongfully prétend, as an ex- 
cuse for its wrongful act in the premises, that the complainant's letters 
patent are no longer in force or operative, because at the time they were 
granted the invention described therein had been fiTst patented in the 
Austro-Hungarian empire for the term of one year, and that such foreign 
patent has expired, and consequently the term of complainant's patent 
bas expired; but that the facts are that Edison, at the time of making 
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the invention, waa and always sînce has been a résident and citizen ol 
the United States, and made, perfected, and reduced the invention to 
practice in the United States, and made and filed his application for a 
patent in the United States patent office Angust 9, 1880, and prior to 
any application made by him abroad; and that, in order to protect his 
invention in foreign countries, it was necessary that he should promptly 
apply for letters patent abroad; and the issue of the foreign patent pre- 
ceded the United States patent solely because of the greater diligence and 
more prompt procédure of the foreign administration. The bill further 
avers that the letters patMitof the Austro-Hungarian empire weregranted 
for the term of 15 years from their date, and are in fuU force and efïect. 
The plea allèges that prior to the grahting of the complainant's letters 
patent the invention or discovery described and claimed therein had 
been patented by Edison, or with his knowledge, consent, and procure- 
ment, by a public patent of the Austro-Hungarian empire, granted to 
Edison July 21, 1881; that the term for which the foreign patent was 
granted was one year from its date, and expired on the 21st day of July, 
1882; that subsequently, by grant made on the 19th day of July, 1882, 
the foreign patent was extended for a new term of one year, and the ex- 
tended term expired on the 21st day of July, 1883; and that the ex- 
tended Austro-Hungarian patent was existing and niiexpired when the 
complainant's letters patent weregranted, but the term thereof expired 
July 21, 1888, and before the commencement of this suit. The plea 
dénies the averments of the bill that the Austro-Hungarian patent was 
granted for the term of 15 years; and was in full force and effect when 
this suit was brought. 

If the complainant's patent has expired before the bringing of this 
suit, it is plain that a court of equity has no jurisdiction of the cause of 
action for infringement, and the complainant can only proceed by a suit 
at law for the recovery of damages. Root v. Railway Go., 105 U. S. 189. 
It is contended for the complainant that such a défense cannot be raised 
by a plea, and, if it could, that the présent plea is insufficient, both in 
matters of form and substance, to présent such a défense. One of the 
uses of a plea in suits at law or in chancery is to object to the jurisdic- 
tion of the court. Livingston v. Story, 11 Pet. 351; Wickliffe v. Oivings, 
17 How. 47, 51. In a case where it was urged that the sum involved 
was not of sufficient amount to authorize a court of chancery to take cog- 
nizance of the cause, Chancellor Walworth said. "If that fact did not 
appear upon the face of the bill, it might undoubtedly hâve been pleaded 
in bar of relief." Smefx v. Williams, 4 Paige, 364. In Beames, PI. Eq, 
55, it is stated: "Those pleas which are commonly called 'pleas to ju- 
risdiction ' do not proceed the length of disputing the right of a plaintifif 
in the subject of the suit, or allège any disability on the part of the plain- 
tif? to prosecute the suit, but simply assert that a court of chancery is 
not the proper court to take cognizance of those rights." The présent 
plea falls within this définition. 

There is np force in the objection that the plea is a négative plea. 
Such pleas are sanctioned, and are now frequently resorted to. A fa- 
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miliar instance is a plea denying partnership where the bill prays an ac- 
count of partnership transactions. The présent plea is not strictly a néga- 
tive plea. It is a négative plea se far as it dénies the averments of the 
bill that the term of the Austro-Hungarian patent is for 15 years, and 
that the patent was in full force when the suit was brought. It is an af- 
firmative plea as to ail the other facts which it sets forth. The effect of 
the plea is to admit ail the facts alleged in the bill except those specific- 
ally denied, and to meet the case made by the bill by alleging the new 
facts intended to show that the complainant's patent had expired at the 
time of the commencement of the suit. If the bill did not contain the 
anticipatory averments which bave been inserted in il, the déniai in the 
plea would bave been unnecessary. With this déniai in the plea it is 
only necessary to inquiie whether the facts set up afiirmatively are a dé- 
fense to the suit, admitling that everything in the bill not denied is 
true. A pleading is sufficient which sets forth documents according to 
their ténor or légal effect, and avers the substantive facts relied on as a 
cause of action or défense. Tested by this rule, the plea is sufficient in 
form without making a profert of the Austro-Hungarian patent, or set- 
ting out in détail any of the evidential facts to show that it was a valid 
grant of letters patent for the invention for the term of one year. If is- 
sue were taken on the plea it would ohly be necessary for the défendant 
to produce a properly authentieated copy of the foreign patent, and show 
the seal or signature affixed to it to be the act of an officer duly author- 
ized to issue patents. The effect and opération of the patent is to be de- 
termined as a question of law by the terms of the document, unless évi- 
dence of the foreign law is introduced to qualify or controvert the con- 
struction which would otherwise be placed upon the instrument. It is 
not necessary in a pleading to allège that an instrument was executed by 
an agent, and that the agent was duly authorized thereto; it is suflBcieUt 
to allège its exécution by the principal. Ddajkld v. Kinney, 24 Wend. 
345 . The tribunals of every nation take judicial notice of the public seals 
of sovereign stàtes, Cl Greenl. Ev. § 4,) and the annexation of the seal 
will be presumed to bave been made by a person having custody thereof, 
and compétent to do the act. 1 Phil. Ev 419, The plea sets forth a suf- 
ficient défense if the term of a United States patent endsat the same time 
the term bf a foreign patent granted for the same invention endS, when 
it appears that the foreign patent was not applied for until after the do- 
mestic patent was applied for; that it was not applied for by the inventer 
himself, but by some other person by bis procurement; and that the do- 
mestic patent was granted to one who, at the time of the application, was 
an American citizen, and had made and reduced bis invention to prac- 
tice in this country. The question presented dépends upon the meah- 
ing and effect of section 4887, Rev. St. U. S., which is as follows: 

"No person shall be debarred from receiving a patent for his invention or 
discovèry, nor sijall any patent be declared in valid, by reason of ite having 
been flrst patented or caused to be patented in a foreign country, unless the 
same has been introduced into public use in the United States for raore tlian 
two yeara prier to the application. But every patent granted for an ihven- 
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tion which hasbeen previously patented in a foreign country sliall be so lim- 
itedas to expire at the same time with the foreign patent, or, if there be more 
than one, at tlie aame time with the one having the shortest term ; and in no 
case shall it be in force more than seventeen years." 

It is not at ail material whether the foreign patent îs granted to the 
inventer who makes the application in this country or to some other per- 
son to whom he has caused the invention to be patented; the atatute ex- 
pressly covers both cases. Nor is the fact of any importance that the in- 
ventor who makes the application in this country is one of our own citi- 
zens; because, since the act of July 4, 1836,' which repealed ail former 
patent laws, and established a comprehensive code coyering the whole 
Bubject, our laws hâve not made any distinction between our own citi- 
zens and foyeigners in respect to the privilège of obtaining patents, or the 
conditions and restrictions of the privilège granted, except as to the 
amount pf the fee to be paid, and the protection of inventions by caveat. 
The question may therefore be simplified by eliminating thèse im material 
ingrédients; and the real inquiry is whether the sectioQ limits the term 
of a domestic patent to the term of a foreign patent when the application 
for the foreign patent is not made until subséquent to the application in 
this country, but the foreign patent issues before the domestic patent. 
If it were proper to treat this question as an original one, it would be 
necessary ârst to inquire whether there is any ambiguity in the language 
of the statute. If there is not, the duty of the court is to give effect to 
its obvious meaning, notwithstanding it may bethought to make anun- 
reasonable and harsh innovation upon the pre-existing privilèges of our 
ovfia inventors. It is not only the safer course to adhère to the words of 
a statute, construed in their ordinary import, instead of entering into 
any inquiry as to the supposed intention of congress, but it is the im- 
perative duty of the court to do so. Where the meaning of the Revised 
Statutes is plain the court cannot look to the sources of the revision to 
: ascertaifl whether errors hâve or hâve not been committed by the revis- 
ers. , Ûi-.S. y. Bowen, 100 U. S. 608. There is no practical différence 
in.the phraseology of section 4887 and that of section 25 of the act of 
July 8, 187Q,, from which the section is reproduqed. The précise point 
now raised by the complainant, but made with référence to the effect of 
section 22 of the act of 1870, was considered by this court in Electrical 
Oo. y,. fUecirie Cb., 21 Blatchf. 450. It was insisted by the défendant 
ia .that case that the complainant!s patent expired at the date of the ex- 
piration of an Austrian patent, and the complainant took the position 
that the défense was not tenable beçause the application for his United 
Statespatent was filed before the application for the Austrian patent was 
. made. , It was held by Blatchpqed, J., that the date of the application 
for the United States patent çould not affect the question, and that the 
meaning of the statute was that the United States patent should expire 
àt the timë of expiration of the foreign patent, irrespective of the time 
*heù the foreign patent was appliéd for. Judge Blatchfokd adopted 

.6U.&St.U7. 
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in that case the views of Judge Nixon upon the same question in Bâte 
Be^igerating Go. v, Gilldt, 13 Fed. Rep.' 553. In the BàU Cbse, the ques- 
tion arose under section 4887, and it was contended thàt complainçint's 
United States patent did not expire at the date of the expiration of a 
Canadian patent, because the application for his patent was filed antécé- 
dent to the application for the grant of the Canadian patent. The court 
was of the opinion that it wouid be wresting the language of the section 
from its plain and obvious meaning to sustain that position. Thèse dé- 
cisions hâve been followed by Bradlby, J., upon a subséquent hearing 
in the Baie Oase, 31 Fed. Rep. 809, and by Cou, J., in Baie Co. v, Ham- 
mmid, post, 151. 

In view of thèse adjudications, the question should not be considered 
as an original oue. The plea is therefore allô wed. 



Hatch v. Towne. 
{Otfeutt Covrt, D. Massachusett», May 34, 1888. 

X, Patestb por Inventions— lirFBiNGEMBKT—Br.ANKs for HBBL^8*npPHaîER8. 
The flrst claim of letters patent No. 180,340, granted to James L. Hatch, July 
25, 1876, for iraprovements in blanks for heel-stiffenera for boots and shoes, 
is as follows: "A blank for the manufacture of heel-stifleners, toe-caps, or 
box-toes, corrugated at its lower edge prior to being bent to form thé flange, 
substantially as described." Held, in view of the prior state of the art, that 
this claim is limited to a flat corrugated orindented blank, and isnôtinfringed 
by defendant'S device, a "clam-shell" counter, having its lower edge, frbin 
which the flange is to be f ormed, corrugated, and the rest of the blank moulded 
into horizontal eu rves corresponding approximately with the shape of theshoe. 

2. Samb. 

The second claim of the patent is as follows: "In the process of mteufact- 
uring heel-stiffieners, box-toes. and shoe-tips, corrugating the lowër edge of 
the blank, then bending the blank into heel or tpe form, and turning, the cor- 
rugated edge to form the flange, substantially, " etc. Held, that this process 
contemplâtes that the opération of corrugating shall précède that of bending 
the blank and turning the corrugated edge to form the flange. The flrst step 
in the process being a flat corrugated blank, it is not infringed by défendant, 
who doès not use sucb a blank, but makes tbe same machine which côrrugates 
his blank at the same time bend it into the form of a clam sbialli or approxi- 
mately into the form of the heel of a boot or shoe. 

In Equity. Bill for infringement of patent No. 180,340. 
Livermore & Fkh, for complainant. 
W. A. Macleod, for défendant. 

CoLT, J. This suit is brought uponletters patent No. 180,340, granted 
to the complainant July 25, 1876, for iraprovements in blanks for heel- 
stiffeners for boots and shoes. The improvement consists in a blank in 
which the edge which forms the flange is corrugated before the edge is 
bent over or turned, the corrugations enabling the edge to be more easily 
turned, and making a more even distribution of the wrinkles or crimps, 
thereby adding to the smoothness of the flange. There are two daims: 
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"(1) A blank for the manufacture of heel-stiffeners, toe-caps, or box-toes, 
corrugated at its lower edge prier to being bent to form the flange, substan- 
tially as described. (2) In the proceas of manufacturing heel-stiffeners, box- 
toes and shoe-tips, corrugating the lower edge of the blank, then bending the 
blank intoheel ortoeform, and turning the corrugated edge to form the flange, 
substantially as described." 

It is clear to my mind, from an examination of the drawings and 
spécification of the patent, that Hatch intended to lirait his patent to a 
flat cornigated or iudented blank, and that therefore the first claim is 
limited to a blank so forœed, and the second claim is limited to a pro- 
cesa which consists — First, in corrugating the edge of a flat pièce of leather 
or pasteboard; second, bending the blank into the heel or toe form; third, 
tTirning the corrugated edge inward, so as to form the flange. Although 
it may perhaps be said that while the flange of counters had been in- 
dented before in prior machines, they had never been really corrugated, 
yet in view of the prior state of the art, as exhibited in the record before 
me, I cannot but consider the invention of Hatch as of limited scope. 
The défendant uses what is called a "clam-shell counter," which has its 
lower edge irom which the flange is to be formed corrugated, and the 
rest of the blaïak moulded into horizontal curves corresponding approxi- 
mately with the shape of the shoe. The evenness of the plaits in the 
center of the arch of the flange is not entirely due to the corrugations, 
but to the tact that a notch is eut in the blank at this point. I am satis- 
fied that defendant's blank is not the flat blank shown in the Hatch pat- 
ent, and consequently therô can be no infringement of the first claim of 
%he patent. With respect to the second claim, it does not seem to me 
that the défendant uses the process therein described. That process con- 
templâtes that the opération of corrugating shall précède that of bending 
the blank LaLo the heel or toe form, and turning the corrugated edge to 
form the flange. The patentée contemplâtes as the first step in his pro- 
cess a flat corrugated blank, and this the défendant does not use, but the 
same machine which corrugates the defendant's blank, at the same time 
bends it into the form of a clam shell, or approximately into the form 
of the heel of a boot or shoe. Confining the Hatch patent within what 
seems to me its intended and legitimate scope, I do not think the de- 
fendant infringes the second claim. The bill should be dismissed. Bill 
disraissed. 
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PbEESB V. SWABTCHILD. 

Same V. Glickaup et al. 

{Oireuit Court, K B. Illinois. May 28, 1888.) 

1. Patents pob Intentions — Infbingbmbnt — Rollbe-Abstbactob pob 

TK7 ATCHES 

Reissued letters patent No. 9,467, granted November 16, 1880, to Bernard 
Freese for "a roller-abstraotor for watches," the fourth claim of which is "a 
roller-abstractor, having jaws adapted to receive and grasp the roller, and 
movable sliding spindie to engage with the staff of the balance-wheel, and a 
lever for operating the spindie," are, as to that claim, infringed by defend- 
ant's device, although the latter is not adapted to receive and grasp rollers of 
différent sizes, as is complainant's. 
8. Samb — Actions fob Infeingbment— Inteeest to Maintain. 

The fact that a patentée has given to a third party an exclusive license to 
manufacture and sell the tools covered by his patent, throughout the IJnited 
States, the licensee to pay him a royalty on every tool manuf actured, does not 
prevent the patentée from suing for an infringement by others. 

In Equity. Bills for infringement of patent, brought by Bernard 
Freese against Samuel Swartchild and against Glickauf et al. 
Charles T. Brovon, for complainant. 
Kraus, Meyer tfc Stein, for défendants. 

Blodgett, J. In thèse cases, which, by agreeinent of the parties, 
were tried upon the same proofs, complainant seeks an injunction and 
decree for an acconnting by reason of the alleged infringement of reis- 
sued letters patent No. 9,467 granted November 16, 1880, to complain- 
ant fv,/ "a roUer-abstractor for watches," the original patent having been 
granted April 10, 1877, and the application for reissue having been filed 
December 5, 1879. The patentée states the object of his invention is to 
provide an instrument by the use of which the roller can be easily re- 
moved from the balance-wheel of a watch, and which can be easily op- 
erated with one hand, and in the use of which injuiy to the parts will 
not be likely to occur, and states his device to consist "in two rigid jaws, 
pivoted to a handle, and combined with a sliding-coUar and cross-bar 
for opening and closing the jaws; in pivoted jaws having extensions and 
combined with a sliding-bar, handle, and spindie; in pivoted jaws hav- 
ing extensions, and combined with a sliding-bar, sliding-spindle, and 
handle and lever, and in the movable sliding spindie to engage with the 
staff of the balance-wheel, said spindie being operated by means of a 
lever." The patent contains four claims, and infringement is only 
charged as to the fourth, which is: 

"(4) In a roller-abstractor having jaws adapted to receive and grasp the 
roller, and movable sliding-spindle to engage with the staff of the balance- 
wheel, and a lever for operating the spindie, substantially as specifled." 

The first, second, and third claims of this patent cover the adjustable 
pivoted jaws, which are described in the spécifications and drawings, 
and which make the tool applicable to rollers of différent sizes, the jaws 
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being adjustable by means of rear extensions, and a clamp to hold them 
fixed at equal distances aparti 9^ the operator m^y require; but the claim 
in controversy only includes a roller-abstractor, having jaws adapted to 
receive and grasp the roUer, and a movable sliding-sj indle to engage 
with the staff of the balance- wheel, and does not require the présence of 
the adjustable jaws covered by the first three claims. The défense in- 
terposed is non-infringement, and no proof is ofifered or issue made as to 
the patentability of the device shown in the claim in controversy, nor 
is theré any direct testimony in the record showing that the défendants' 
is an infringement of the coraplainant's device. Complainant, however, 
has put into the reoord his patent, and his tool, or implemeut made un- 
der the patent, and also a sample of the tool sold by the défendants. 
The tool sold by the défendants contains rigid jaws, which are not piv- 
oted 80 as to adapt them to use on rollers of difi'erent siz«s, and it is ob- 
vions that in the use of défendants' tool the workraen would require two 
or three différent sizes in order to work readily with thèse implements 
of défendants'; but it is évident that the rigid jaws of the défendants' 
tool are adapted, in the language of the claim, "to receive and grasp the 
relier." It is true, tbey are not adapted to receive and grasp rollers of 
différent sizes, but they are adaipted to receive and grasp a roUer of the size 
permitted by the rigid jaws; and it also shows the same movable sHd- 
ing-spindle to engage with the staff of the balance-whéel, which is shown 
and described in complainant's patent. I am therefore of opinion that 
thé charge of infringement is clearly made out by a mère inspection on 
the part of the court of the two implements put in évidence. The der 
fendants' implement is clearly within the terms of the fourth daim. It 
bas jaws adapted to receive and grasp a roller and a movable sliding- 
spindle to engage with the staff of the balance-wheel, and a lever for op- 
erating the spindle. In the Case of SwartchUd it is: objected that the 
proof does not show infringement of the patent by the défendants, but I 
think the proof clearly establishes that this défendant admitted that he 
had sold three of thèse Saunderson implements, or the implement with 
tiie rigid jaws, and had them on hand in his stock for sale; and it is 
clear from the proof that the défendants in the other case hâve sold a 
much larger number. The proof also shows that the complainant has 
given to one Kearney an exclusive license to manufacture and sell the 
tools covered by his patent throughout the entire United States, for 
Vbich Kearney is to pay the complainant a royalty of so much on every 
implement; and it is objected on the partof the défendants that the com- 
plainant cannot maintain his suit because he has no interest in the pat- 
ent. The proof does not show that the complainant has assigned the 
title to his patent either to the whole of the UnitedStates or to any part 
«•fit, but only that Kearney has a license to manufacture and sèlîj and 
is to pay the complainant a royalty. Complainant, therefore, is directly 
interested in protecting his licenseej because, unless he does s6, hè wiU 
get no royalty, or only a very small amount compared with what he 
would receive if he should maintain his patent and be entitled to a mo- 
nopoly of the implements covered by it, sothat the complainant bas à 
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direct in teirest in maintaining his patent, both becatise he is under obli- 
gations to do so, either moral or légal, or both, and also because his own 
income from ihe royalties would be abridged, as the proof shows it has 
been> largely by the infringement. A decree may therefore be entered 
finding that the défendant infringes the fourth claim, and for an accountr 
ing. 



I^ccBBSOH étal. v. De la Vebgnb Kefrioebatino Machine Co. et ai, 
iOireuit Court, 8. D, Nem York. March 5, 1888.) 

1. Patents fob Intbntions— Inpbingembnt — Injunctioit— Whbk Geantbd. 
In an application for a preliminary injunctioil to restrain the manufacture 
of macliines alleged to infringe letters patent, when the défendants admit the 
validity of the patent, ifconstrued, as they insist, but insist that tbey do not 
, infringe; and say that if the patent be coustrued as plaiutiSs insist, they ad- 
mit that machinés infringe, but deny the validity of the_ patent, for want of 
novelty, — the complàinant is not entitled to an injunction until he shows a 
former adjudication in fayor of his letters patent, or an équivalent. 

a. Samb— FoKMKB. Adjupication— Intbhfbrbncb Pbocbbdings. . 

The letters patent undér which the complainants seek to enjoin défendants 
were issued July 33, 1884, to onè Suckert, for refrigerating machines. After 
the ^ant of this patent, one Block flled an application for improvements in 
refrigerating machines, and in an interférence which was declared and cou: 
ttistéd in the patent-oflSce, the défendants in this proceeding were the real 
parties, paying ail the expenses of the interférence. In that proceeding Block 
flled a motion to dissolve the interférence, attacking Suckert's patents on 
several groùnds, but the motion was dismissed because of (1) lâches in flling 
it; and (2) the însuflaciôncy of the grounds; and the contest wâs decidéd in 
favor of Suckprt. HM, that the only question raised by the interférence was 
as to which was the prior inventor, and this décision was not équivalent to an 
adjudication in favor of the patent, and would not justify a preliminary in- 
junction in an action where' the patent was assailed for want of novelty. 

In Eqùity. On bill for preliminary injunction. 

TMs is an application made by Edward N. Dicberson, Jr., trustée, 
and others, to restrain the De la Vergne Refrigerating Machine Company 
from manufacturing reirigerating machines alleged to be an infringement 
of letters patent No. 302,294, granted July 22, 1884, to Julius J. Suck- 
ert, under whom the complainants claim. 

Dicfeerson <fc Z>M:fter8on, for complainants. 

Banning <b Banning, (Qeorge Harding, Edmwnd Wetnwre, and WiUiam A. 
Jenner, Of counsel,) for défendant De la Vergne Refrigerating Machine 
Company. 

A. P. Mtch, for défendant Ehret. 

Lacombb, J. This is an application for a preliminary injunction to 
restrain the manufacture and sale of refrigerating machines, which it is 
contended infringe several of theclaims under letters patent No. 302,- 
294, granted July 22,1884, to Julius J. Suckert, and which hâve passed 
by mesne conveyances to the plaintiflFs. The défendants qualifiedly dis- 
pute the validity of the patent, and qualifiedly deny infringement. In 
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other words, if the patent ia construed as they insist it should be, they 
admit its validity, but assert that they do not infringe; if, however, it 
be construed as plaintiffs insist it should be, then défendants admit that 
their machines infringe, but assert that the patent is void for want of 
novelty. 

The argument on the physics of the case has been adjourned till after 
examination of the other questions, bnt it has been sufficiently devel- 
oped to show that on this branch of the case there arises a conflict sus- 
ceptible of elaborate and extended discussion, and not determinable with- 
out careful délibération. By this défense the validity of complainants' 
patent is questioned with sufficient directness to require them to estab- 
lish to the satisfaction of the court that there is such a presumption in 
favor of its validity as will, under the décisions, warrant the issuing of 
a preliminary injunction. 

Patents are granted after examination by, and under the allowance of, 
officiais whose business it is to critically examine the applications there- 
for in connection with outstanding patents and the state of the art. The 
lettera patent which évidence the favorable décision of thèse officiais in 
that regard are prima fade valid. The expérience of the courts, how- 
ever, with thege patent-office décisions seems not to hâve been altogether 
happy, and we find them repeatedly declining to concède that a pre- 
sumption of validity arises from the unattended letters patent. "Under 
the uniform ruling of the courts of the United States for more than half 
a century, if there has been no décision on the patent by a United States 
court, on the merits, the party is driven to show that his patent went 
into use, undisputed, for a sufficient time to raise a prima fade case in 
his favor." Manufacturing Co. v. White, 1 Fed. Rep. 604. And see 
White V. Manufacturing Co., 3 Fed. Rep. 161; Manufacturing (h. v. Charles 
Parler Co., 17 Fed. Rep. 240; DeVerWarn&rv. BassettJ Fed. Rep. 468; 
Botter v. Muller, 2 Fish, Pat. Cas. 465; Tappan v. Bank-Note Co., Id. 
195; Machine Co. v. WiUiarm, Id. 135; NmiJi v. Kershaw, 4 Blatchf. 70. 
Careful seàrch has not disclosed any décision of this circuit repudiating 
this rule as the guide to be foUowed upon motions for preliminary in- 
junctions, although in other circuits it is not always adhered to. Man- 
ufacturing Co. V. Deering, 20 Fed. Rep. 795; Foder v. Gressin, 23 Fed. 
Rep. 400. In the last-cited case Judge Cabpenter refers to two author- 
ities in this circuit as in accord with his décision, but, upon examina- 
tion, they will be found not inconsistent with rule above quoted. Thus, 
-in Lantem Co. v. MUler, 8 Fed. Rep. 815, Judge Shipman, it is true, 
granted a preliminary injunction. He held, however, that the plaintiffs 
must, upon such a motion, establish the infringement beyond reasona- 
ble doubt, and that, as such question often dépends upon the propercon- 
.struction of the patent, its claims should ordinarily hâve been construed 
by a oourt of compétent jurisdiotion, or should hâve been practically 
construed by the consent and acquiescence of that part of the public 
which is cognizant of the extent of the monopoly. Such construction 
he found in the case before him in a décision on part of the claims, and 
in the fact that in auother suit an elaborate argument in support of the 
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patent so impressed the judge who heard it that he required défendants 
to file a bond as the condition of refusing the injunction, that suit being 
subsequently settled by the payment of $210,000. "I am satisfied," 
says Judge Shipman, "that by virtue of ail the recited décisions and the 
circumstances of this case, the question has been so far settled that I 
ought not to refuse an injunction upon the ground of non-adjudication." 
So, too, in Sttgar Go. v. Sugar Oo., 10 Fed. Rep. 835, Judge Wallace 
speaks of the rule that a preliminary injunction would not be granted 
unless the right secured by the patent Avas fortified by évidence of an ex- 
clusive or recognized enjoyment, or by former adjudications, as"relaxed 
in more récent practice." Such relaxation, however, he finds only when 
the validity of the patent is not assailed, and the proof of infringement 
clear. 

In the case at bar it cannot be said either that the validity of the pat- 
ent is not assailed or that proof of infringement is clear, and there has 
not been a sufficiently long-continued, recognized, and exclusive enjoy- 
ment. Inasmuch, therefore, as the wholesome and salutary rule which 
has for half a century been foUowed in deciding applications for prelim- 
inary iiyunction in patent cases stands unqualified by reported décisions 
in this circuit, it will be accepted as controlling of this motion. To sus- 
tain their claim plaintiflPs must therefore show an adjudication in their 
favor, or its équivalent. There is no such adjudication, but the plain- 
tiffs contend that its équivalent is found in an interférence décision, to 
which défendants were parties or privies. The letters patent in suit were 
issued to Suckert, July 22, 1884, upon an application filed December 3, 
1883. Subsequently one Louis Block filed an application for a patent 
for improvements in refrigerating machines, and an interférence was de- 
clared and contested in the patent-olfice between himself and Suckert. 
Block was in the employ of the De la Vergne Company, which paid the 
expenses of the interférence, and was in fact the contesting party. The 
complainants claim that under thèse circumstances "every question con- 
tested and necessary to be contested in that interférence is, at least sp fat- 
as a preliminary injunction is concerned, res adjudicata inter partes." 
The question raised by the interférence was whether Suckert or Block 
was the prior inventor. That question was decided in favor of Suckert, 
and Block's application for a patent refused. Before the case came on 
for final hearing, Block moved for the suspension and dissolution of the 
interférence, upon several grounds. The com mission er h eld that "the 
motion could not be sustained — First, because there was not sufHcient 
showing why the motion had not been filed earlier, as contemplated by 
the rules; and, second, because the grounds are not such as would justify 
the approval of the motion." Because by this motion Block sought to 
question the validity of Suckert's invention, it is now claimed that de- 
fendants are estopped from denying such validity on this motion upon 
any défenses ad vanced, or within their knowledge at thetime thepatent- 
ofiice decided in Suckert's favor. 

It is not understood that the défendants dispute the entire validity of 
plaintiffs' patent. On the côntrary, they admit its validity if it be con- 
v.35F.no.2— 10 
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strued according to thîeir theory, anû contend tliat oiily if it be given the 
construction plaintifls put upon it, is it void for want of novelty. There- 
fore they insist that there is nothing in their présent position at variance 
with the décision in the interférence case. Whether this be so or not 
need not now be considered, unless it appears that there has been a dé- 
cision in the interférence case such as the court will accept as équivalent 
to an adjudica:tion in support of the patent. As stated above, the courts 
long ago reached the conclusion that the décisions of the patent-office 
(being in naost cases officiai opinions formed without the illumination 
derived from the vigorous encounter of private interests) were ordinarily 
unsatisfactory foundations upon which to base preliminary injunctions. 
There are cases, however, in which an application for a patent being in 
interférence with some pending application or unexpired patent, a déter- 
mination of the question of priority of invention is required by statute, 
(Rev. St. § 4904,) and is madè after an examination, in which the con- 
testing parties hâve abundant opportunity to offer proof, and argue in 
support of their respective claims; and where, before final action, either 
party has C^inder the iules') the opportunity to lay before the commis- 
flioner any évidence he may hâve touching the novelty and patèntability 
of the invention. In some of thèse cases the courts hâve within the past 
10 years aceepted the officiai décision of the patent-office as sùfficient to 
sustain the presUmption of validity, which is essential to the granting of 
an injunction. The décisions which the statutes contemplate are déter- 
minations of the commissioner as to priority of invention, (section 4904,) 
as to novelty, utility, and patèntability, (section 4893,) and are evidenced 
by the action hé takes. Thus, if the interférence is between two appli- 
cants, his issuîng of the patent to one détermines ail thèse points in his 
favor and against the other. If the interférence is between a patentée 
and an applicant, a décision in fevor of the applicaht détermines ail thèse 
points in his favor ; but a décision against the applicant does not neces- 
sarily detertaine ail thèse points the other way Thus, although satisfied 
that the applicant was in reality the prior inventer, the commissioner 
may refuse to issue the patent to him, because since the first patent was 
issued the patent-office may bave become convinced that the subject- 
matter was not patentable or novel. The statute, which has given him 
îio power to recall an issued patent, has provided for nb officiai action 
by which he can pronounce it valid or invalid, except that by granting 
a patent for the same invention to an interfering applicant he décides 
the invention to be meritorious, but the first patentée not entitled to it. 
In the case at bar the patent td Suckert was issued before Bloct's ap- 
plication, and the décision rénderéd under section 4904 declaréd that, 
as between them, Suckert was the prier inventor. Whatever may hâve 
been the opinion of the patent-office after the interférence as to the pat- 
èntability and novelty of the invention, the statute has not provided for 
ita officiai utterance. As to the Block invention j it having been deter- 
mined that he had taken it from Suckert, his application was to be de- 
nied on that ground. As to the Suckert patent the commissioner was 
fwnctue qfficii. 
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A careful examînation of the reported cases which hâve accepted in- 
terférence décisions as sufficient to sustain preliminary injunctidns faila 
to show a single one in which the determinatioii accepted in support of 
the patent was one which was not evidenced by the performance of some 
officiai act required by the statute: (1) In Pmilarge v. Beeslon, (1877,) 
14 Blatchf. 352, neitiier the novelty or patentability of the invention 
was assailed. (2) In Oremwood v. Brocher, (1880,) 1 Fed. Rep. 856, 
the défendant had a patent in 1878. Bigelow (plaintiffs assigner) ap- 
plied January , 1879. Interférence was declared, and patent subsequently 
issued to Bigelow. (3) Peck v. lAndsay, (1880,) 2 Fed. Rep. 688. The 
report of this case is not very fuU, but the granting of reissued letters to 
complainant's assigner seems to hâve been after interférence with defend- 
ant's assigner. (4) HoUiday. v. Pickhardt, (1S82,) 12 Fed. Rep. 147. 
The extremely meager report of this case affords little opportunity for 
analysis. Whether the validity ofplaintiflfs patent was attacked does 
not appear. Patents were apparently issued both to hiniself and Caro, 
(defondant's assigner;) and, as itis stated that upon interférence the ques- 
tion of pribfity of invention was dècided in favor of Holliday, bis pat- 
ent was apparently granted after interférence. (5) Smith v. Ha&yard, 
(1883,) 16 Fed. Rep. 414. Hère interférence was declared between two 
applicants, one of whom raiSed the point thàt there had been a prior 
public us^ of the machine for tWo years. The subséquent issuance of 
the patent was an officiai détermination of that question. (6) Shuter v. 
Davis, (1883,) 16 Fed. Rep. 564. Application for final decree, and 
therefore hardly applicable. Upon interférence between the patentée 
and défendants, the question of priority was determined in bis favor. 
The défense of want of novelty was held by the court to be undoubtedly 
open tb the defeûdants. (7) Svnfi v. Jenks, (1884,) 19 Fed. Rep. 641. 
A patent was first issued to défendant. SubsequeniJy, after interférence, 
and évidence introduced by défendant tending to show want of novelty, 
a patent was issued to complainant. (8) Manujacturing Go. v. CoUar <fc 
Cuff Co., (1885,) 24 Fed. Rfep. 275. In this case interférence was be- 
tween rival claimants before the issue of any patent. (9) Hubd v. 
2W^er, (1885,) 24 Fed. Rep. 701, deals only with a proceeding under 
section 4918, between interfering patents. (10) Machine Co. v. Stevenson, 
(1882,) 11 Fed. Rep. 155. A meager report, but, as both parties held 
patents, and it appeared that there had been an interférence, the later 
one must hâve been issued after interférence. (11) Edward Èarr Co. v. 
^rinker Ci).,, (1887,) 32 Fed. Rep. 79. The only question determined 
in this case was as to what constituted privity. The patent sued on was 
issued after interférence. 

An examination of thèse décisions shows that the courts hâve hereto- 
fore been cautions in accepting the décisions of the patent-office in inter- 
férences. Their effect is strictîy confined to parties and privies. No 
case, is found in which a preliminary injunction bas been granted on the 
patent-office décision of a question raised in interférence, wher^ that dé- 
cision was not deducible as a necessary implication from statutory action, 
.an4 there i^ no good reason for further modifying the wholesome and 
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well-settled rule whîch requires an adjudication in court, or public ac- 
quiescence, as a necessary prerequisite to granting the relief hère prayed 
for. The force of an interférence décision is also sometimes supplied by 
the doctrine of estoppel; the party who has received a patent, or who haa 
asked for one, being estopped from subsequently claiming that the sub- 
ject-matter thereof was not patentable. In the case at bar, however, the 
defendant's claim is that the patent is void only when it is given the 
construction which the plaintiffs contend for. There is not in this any- 
thing necessarily inconsistent with an application for a patent to be con- 
strued on defendant's theory. 

The motion for preliminary injunctionshould be denied. 



ON MOTION FOR REHBABINO. 

(May 38, 1888.) 

Lacombe, J. The précise point raised on this motion for reaïgument 
is thus stated by complainants : 

"The question under discussion ia whether this décision of the court is cor- 
rect, naraely, that when, in an interférence proceeding between a granted 
patent and an applicant, u patent is granted to the applicant, tlien the patent- 
ability of the subject-matter is so established by the décision that on a motion 
for preliminary injunction the original patentée cannot be permitted to con- 
trovert it by anything known to him during the interférence; but that when, 
under those circumstances, the patent is refused to the applicant, he is per- 
mitted to set up, on a motion for preliminary injunction, that the subject- 
matter for which he applied for a patent is not patentable by reason of facts 
known to him when he was aaserting patentability on the interférence. This 
proposition is afflrmed in the décision, and is founded upon the supposition 
that in the latter case the patentability of the subject-matter was not 'neces- 
sarily ' decided in the patent-oflace, and in the former case it was. There is no 
other reason given for discriminating the two cases, and if that reason is not 
well-founded, Ihen the discrimination must fall." 

The décision in the former case, above set forth, is one which the stat- 
ute expressly requires the patent-office to make. The décision in the 
other case is one which the patent-office has by its rules of procédure re- 
quired itself to make. Whether this distinction is, as complainants con- 
tend, a pure.' y arbitrary one, or whether it does in fact connote a sub- 
stantial différence ia the attitude of the patent-office towards questions 
which it is required by express statute to answer, and towards those 
which it volunteers to ask and answer, it is still a pei'fectly apparent 
distinction. Oj one side or other of the Une indicated each case as 
it avises can be at once grouped. In the opinion heretofore filed au- 
thoritles were cited to the proposition that under the uniform ruling of 
the courts of the United States for' more than half a century, if there 
had been no décision on the patent by a United States court, on the 
merits, a preliminary injunction would be refused, except where the 
complainant showed sufficient acquiescence by the public, or where the 
validity of the patent was not attacked or needed no argument in its sup- 
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port. This ruling was accepted as a "wholesome and salutary one." 
Within the past 10 years, however, numerous décisions in this and other 
circuits hâve accepted certain déterminations of the patent-office as the 
équivalent of a décision on the merits by a fédéral court. Whether, in 
view of the présent current of décision in the suprême court, and of the 
character of many of the patents which are presented for adjudication, 
thèse déterminations should hereafter be accorded the sanie weight as 
heretofore, need not now be considered. It seemed sufScient, for the 
purposes of the motion for a prejiminary injunction, to showthat ail the 
patent-office déterminations up to this time accepted by the courts had 
been such as a statu te required that office to make. The déniai of com- 
plainants' motion in the case at bar was but a refusai to advance the ex- 
isting rule beyond the limit already reached, or to give the same weight 
to déterminations made by the patent-office solely because of the require- 
ments of its own procédure. Though the Une between thèse two groupa 
may be arbitrary, it is weU detined, and, having folio wed the authorities 
up to such line, this court now déclines to take the step which will es- 
tablish a précèdent for passing it. 



Shebman V. Ndtt. 

{Circuit Court, D. Connecticut May 33, i888.) 

Patents fob Inventions— Thbeatbned Infringement— Injunction. 

Under Rev. St. U. S. § 4921, providing that "the several courts vested with 
jurisdictlon of cases arising under the patent laws shall hâve power to grant 
injunctions, according to the course and principles of courts of equity, to pre- 
vent the violation of any right secured by patent, " a bill in equity will lie in 
the circuit court between parties who are résidents of the same state to pre- 
vent an anticipated infringement of a patent, no infringement having actu- 
ally occurred. 

In Equity. On demurrer to bill. 

Suit brought by George B. Sherman against Joseph Nutt to restrain 
infringement of a patent. 

Wm. Edgar Simonda, for plaintiS. 
Mania W. Seymour, for défendant. 

Shifman, J. This is a gênerai demurrer to a bill in equity for an in- 
junction against the infringement of letters patent, which are owned by 
the plaintiff. The patent is for an improvement which was jointly in- 
vented by the plaintiff and défendant, who made joint application for a 
patent. Pending the application, the défendant assigned to the plain- 
tiff ail his interest in said invention and said patent. The parties are 
citizens of this state. The bill allèges that the défendant is now con- 
structing, in this state, a machine, with fuU intent to use the same, in 
infringement of said patent, and it is infringing-and will infringe upon 
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the plaintiffs excliisive rights thereujider. The demurrer is upon tlie 
ground-^it;beiiîg admitted that this court has jurisdiction of the cause 
only by reason Qf its subject-matter, and that the jurisdiction of the court 
is such only as is authorized or conferred by the statutes of the United 
States,-^;that a billin equity, in the circuit court, between parties who are 
residentsf,pf the same State will not lie to prevent an anticipated infringe- 
ment) no infringement having actually ocourred. Section 4921 of the 
Eevised Statutes provides that "the several courts vested with jurisdic- 
tion of cases arising under the patent laws shall hâve power to grant in- 
junctions accprding to the course and principles of courts of equity, to 
prevent the violation of any.right secured by patent," In my opinion 
the suit is one arising under the patent laws of the United States, and is 
properly brpught. "The case is not like that of an action at law for the 
breach of a patent, to support which it is indispensable to establish a 
breach before the suit was brought." "A bill will lie for an injunction 
if the patent right is admitted, or haa been established, upon well-grounded 
proof of an apprehended intention to violate the patent right." Wmd' 
worth V. Stone, 3 Story, 749. The same doctrine is deolared in PoppeTf 
kusen v. Oomb Cb., 4 Blatchf. 184. 
The demurrer is overruled. 



GoLGAN et d. V. Danheiseb et cd. 
{CfCreuit Court, Jf. D. lUinois. May 17, 1888.) 

1. TKAOT!-MARK8--PESCKIPTIVœ'WOBD8. 

The words "Teffy Tolu, " as applied to cliewmg-gum, being descriptive of 
the character of the article, rather than indicative of its origin, are not sus- 
ceptible of appropriation as a trade-mark by one having no patent for the ex- 
clusive use of the ingrédients which constitute the article, or for the article 
itself. 
S. SaMB— MaNNER of PACKINa AND Labblins. 

Complainant, a manufacturer of chewing-gum, put the article up in smàll 
bundles, each consisting of six small oblong cakes bound togetherwitharub- 
ber banrt, and each cake wrapped in a white label bearing two black im- 
prints about the size and shape of tbe cakes tbemselves, the imprints being 
designed and made to rest conspicuously one on each side of the cake, and 
the most conspicuous imprint being the words "Colgàn's Tafly Tolu Chewing- 
Gum. " Held, the words indicated not being susceptible of appropriation as a 
trade-mark, that complainant was not entitled to an injunction in the absence 
of proof that he had lirst established a réputation for his goods by thus pack- 
ing and labeling them, and that défendant had attempted to supplant him in 
the market by an unlawful use of such devices. 

In Equity. Bill to enjoin useof alleged trade-mark. 

Schmitt & HvJibeU, for complainants. 

israd Cowen a.nd West ik Bcmd, for respondenia. 

Geesham, J. The complainants' label their small packages wîth the 
words "Cplgan's Taffy Tolu Chewing-Gum," and insist that by virtue of 
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prîor appropriation they are entitled to the words "Tafiy Tolu" in thia 
connection, as a trade-mark indicating the origin of their goods. The 
complainants hâve no patent which secures to them a monopoly in the 
exclusive use of the ingrédients which constitute their goods, or in the 
goods themselves. The words "Taffy Tolu" indicate or describe the 
character of the labeled goods, rather than their origin. The défendants 
hâve an equal right to make and sell Taflfy Tolu, provided they make 
and Sell it as their own manufacture, and not as that of the complainants. 
The words being descriptive of the compound or goods, they are incap- 
able of appropriation. The proper désignation of an article cannot be 
appropriated as a trade-mark; and it is quite immaterial who first gives 
the proper name to a new article. The défendants are at liberty to make 
and sell Taffy Tolu the same or similar in ingrédients as the complain- 
ant's manufacture, provided they label and sell the article as made by 
themselves, and not by the complainants, which they seem to be doing. 
The complainants put up their chewing-gum in small bandles, each 
consisting of six smaU oblong cakes bound togéther with a rubber band, 
each cake wrapped in a white label bearing two black imprints about the 
size and shape of the cakes themselves, the imprints being designed and 
mdde to test conspicuously one on each side of the cake, the nïost con- 
spicuous imprint being the words, "Colgan's Taffy Tolu Chewing-Gum." 
Complainants insist that this packing and labeling is original with them, 
and constitutes their trade-mark or trade-name. It is not clear from the 
évidence that the complainants had eslablished a réputation in the market 
for their goods by thus packing and labeling them, before the défendants 
and others became competitors. No relief ean bé granted to complain- 
ants on this brauch of the case, unless it clearly appears that they were 
the first to introduce their goods in this particulat way, and that the de- 
fendantshave attempted to supplant them in the market by disposing 
of their goods on the strength of the complainants' réputation. The 
bill is dismissed for want of equity. 



Batb BEFBiGSBATiNa Co. V. Haumond d ci, 

(Oereuit Court, D. Maasachusetts. September 34, 1887. 

In Equity. Rescript. 

CoLT, J. The questions raised under the stipulation in this case hav- 
ing recently been decided by Mr. Justice Beadley, in favor of the dé- 
fendants in a suit by this complainant against Gillett and others, (31 
Fed. Rep. 809,) in the circuit court for the District of New Jersey, and 
both parties desiring to appeal the case to the next term of the suprême 
court, a decree may be entered sustaining défendants' plea, and dismiss- 
ing the bill. 
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The General Rucker. 

Hall r. Stms. 

(JDi*trici Oourt, W. D, Tennessee. March 81, 1888.) 

1. EviDHNCB— Whight— Nbgko Testimont. 

While race distinctions, affecting the intelligence and moral stamina of the 
■witnesses, are to be considered in weighing their testimonj', care should be 
taken not tO; exaggerate tlie considération into a more aversion for the wit- 
ness' testimony on account of his race. 

2. SbAMEN — ASSAIXLT BT MatE. 

The law does not permit the mate of a steam-boat to enforce obédience to 
his orders by beating one of the crew engaged in loading the vessel, and the 
humane statutes which forbid it must be obeyed. 
8. Same— LiABiLiTY op Ship-Ownbr — Master and Sbbvant. 

Whether a court of admiralty proceeds against the owner for personal in- 
juries inilicted by the mate upon one of the crew, upon a distinctive princi- 
.ple of its own, growing ont of the relation of the crew, to the owner of the 
vessel, or only on the common-law principle of master and servant, if the mate 
strike and injure the libelant while both are engaged in loading the vessel, 
intending to enforce obédience to his orders, or to drive him to more efficient 
■work, the owner is liable for the injury inpersonam in the admiralty 
4 Damagssb — Personal Injuries — Assault — Indignity — Mbastjrb of Dam- 
ages. 

Courts of admiralty do not allô w extravagant damages for personal injuries 
that are not permanent or serious, upon any considération of personal indig- 
nity ofiEered to a roustabout who Is beaten by the mate while at work. One 
hundred dollars allowed in this case. 

In Admirait/. 

Libel in personam demanding $2^500 damages for personal injuries to 
the libelant, caused by a blow on the head with a monkey-wrench in the 
hand of the mate while both were engaged in loading machinery from a 
barge along-side of the steam-boat General Rucker, of which the défend- 
ant was the owner. The facts are stated in the opinion of the court. 

J. S. Duval and J. M. Gréer, for libelant. 

Poston & Foston, for défendant. 

Hammond, j. The disputed issue of fact in this case must be decided 
for the libelant unless it is to be taken as a rule of évidence that the tes- 
timony of a white man shall prevail,]3er/a5 et nefas, over that of a negro, 
which can never be tolerated in any intelligent and impartial tribunal 
for the tiial of such issues, whether by judge or jury, either avowedly or 
covertly, by the invention of some pretense to disguise the opération of 
pure préjudice on that subject. In what was said about this niatter at 
the bar the learned counsel for the défendant justly and somewhat indig- 
.nantly repudiated any reliance upon such a préjudice, but insisted that 
the différence between witnesses in intelligence, moral stamina, and like 
éléments of substantial character entering into the problem of décision, 
should tarn the soale in any event, whether that différence arises from 
race distinctions or other causes, and there can be no doubt of the justice 
of that rule, as he states it. But, like ail other considérations of that 
kind, in the application of the principle, there must be a carelul scrutiny 
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into ail the circumstances, so that there shall be no unjuat exaggeration 
of it into one of niere aversion against the testimony of the witness on 
account of bis race. The mate swears positively that he did not strike the 
libelant at ail, and, if they were both white or both black, the burden be- 
ing on the libelant, he would necessarily fail, if that were ail the proof, 
and each were equally with the other entitled to crédit. But the corrob- 
orating circumstances certainly proved are with the libelant. 

First, bis wounded skuU, exhibited immediately after the occurrence, 
with a persistent statement that the wound was made in the manner he 
now States it to bave been, corroborâtes bis story. There is not the 
faintest suggestion in the proof to account for that wound in any other 
way except the reluctant and very evasive answers of the mate, on eross- 
examination, that he might bave struck him with the stick which he 
admits he threw at the gang of roustabouts at work on the vessel. But 
another one of them it was he struck on that occasion, and he was ar- 
rested at the time on the affidavit of that other. The counsel hère sug- 
gests that the wound may bave been made by contact with the sides of 
the vessel or barge as the libelant fell into the river between them, or by 
fiome contact like that in falling. Certainly, it may bave been, but noth- 
ing then occurring in relation to that circumstance suggests that as a 
■cause of the wound. The libelant's witnesses ewear that he then and there 
vociferously accused the mate of striking him with the monkey-wrench, 
and knocking him into the river, and that the mate suppressed bis com- 
plaints by compelling him to return to work, with threats of shooting 
him. The mate dénies this, as he does the striking, and bis witnesses 
■did not hear it, some of them saying they saw no wounds or blood on 
the face; but two of his witnesses, most favorably situated to see what 
occurred, did see the wound and blood. One of thèse, Pat Sheridan, 
heard no remark about the wound, being evidently attentive to his duly 
Jis engineer of the "nigger-engine," with which the machinery was being 
lifted from the barge to the vessel, and possibly too far away to hear 
«verything that was said; but the other, Bradford, another mate, whom 
ail agrée was right at hand, notonly saw the wound and blood on the 
face, but alsô heard libelant accuse the mate of striking him and knock- 
ing him into the river. He says the mate denied it, and that he re- 
marked that libelant might bave got the hurt in faUing, but that he con- 
tinued to accuse the mate of having struck him, which corroborâtes the 
Jibelant's witnesses on that point. 

Next, the mate has not a very good réputation for mild-mannered con- 
duct in dealing with roustabouts. He has been three times arrested by 
the marshal of this district on warrants sworn ont for similar offenses, 
and the owner of this boat, the défendant hère, took occasion to warn 
him against abusive treatment when employing him, and to put him 
Tinder strict instructions against striking them. The witnesses. testifyto 
his violent demeanor in driving them about their work. It is a matter 
of gênerai knowledge, as we well know in this court, that it is considered 
on the river that thèse roustabouts cannot be managed effectively in any 
other way, and that the river men complain that it is an obstruction to 
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commerce to deny to them the priviîege of compulsion Ly physical force. 
But, as was said in RUey v. Âlkn, 23 Fed. Rep. 46, this considération, 
whether sound or unsoùnd, cànnot be allowed to override the acts of con- 
gress forbidding the use of corporal pUnishment in such cases. The argu- 
ments in favor of it are no doubt forcible enough to those interested in 
maintaining the practice, but they were considered by congress when the 
law permitting it was, in response to a humane public opinion, abolished. 
Steam-boat owners, captains, and mates must obey that law, no matter 
•what they think of it, and whether they can find other effective methods 
of getting work out of the roustabouts or not. I do not think thèse mates 
intend to wound or seriously injure the men, but in the conflict between 
them they often passionately overstep their intentions, and strike with 
serions injùry. I do not think, in this case, there was any intention to 
wound, but only to stop the libelant from "talking back," and to drive 
him to hiswork. 

Again, the conduct of the libelant and others who were struck of go- 
ing to the magistrate that night and swearing out warrants for the mate's 
arrest, corroborâtes libelant. Of course it is possible that this negro man 
of inferior intelligence coneeived the idea, as did the other two, of tak- 
ing advantage of the circumstance that in falling he had eut his head to 
whoily fabricate a story of beingbeaten, and of ail three going before a 
justice of the peace, and each falsely complaining of an assault and beat- 
ing by this ma(te; also that he would set up such a charge in order to 
bring this suit for damages. But that theory of accounting for their con- 
duct is improbable, for it was well said by the learned counsel of libelant 
that thèse simple-minded negroes are scarcely equal to such a scheme as 
that. Under the explanation given by Capt. Sims, the défendant, for 
settling those prosecutions and paying the costs, that circumstance càn- 
not be taken as corroborative of libelant's testimony; but the mère fact of 
an immédiate accusation before the ofiBcers of the lawis, considering the 
simplicity of the negro character, taken in connection with his then bleed- 
ing wound, and the complaints of the others of a beating at the same 
time, strongly suggestive of the fact that this mate was pursuiiîg the 
ùsual method — to which they are nearly ail addicted, and which they 
dislike to give up- — of enforcing obédience to his orders by physical force. 
Under thèse circumstances it is more probable that he struck this man 
than that he did not, notwithstanding that he dénies doing it and that 
he is a white man and the other a negro. But, besides this, we bave the 
positive testimony of libelant's witnesses that they saw the blow struck, 
and the story they tell is reasonable enough after making allowance for 
their exaggerations of the enormity of the mate's conduct. Their belief 
that the mate intentionally knocked libelant into the river is probably 
not at ail true, and they no doubt magnify the force of the blow, and ail 
their impressions of the occurrences are crude and distorted, perhaps, and 
•yet out of it ail the real facts are easily discernible. It is iairly to be in- 
ferred that, substantially, the facts are that the mate was engaged in driv- 
ing the hands to the speedy work necessary to enable» the boat to leave 
that evening, and trying to keep them up to the mark of efficiency neo- 
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essary to àccomplish that purpose, and that in reply to libelant's sugges- 
tion that they were green hands at the business he tapped him on the 
head with themonkey-wrench, orsome like instrument, severely enough 
to make an ugly wound, which turned out to be not very serious, and 
that the libelant, in his haste to get away and escape further blows, or to 
get àbout his work, fell between the vessel and the barge from which the 
machinery was being transferred and into the river, from which danger 
the mate promptly rescued him, and saved his life. 

Tuming now to the defendant's proof, and I find nothing in it neces- 
Barily overcoming the circumstanees tending to establish the above con- 
clusion of fact. Gf course, there is the déniai of the mate, but that bas 
already been treated, and the other proof must prevail against it. Noth- 
ing in the proof of the other witnesses establishes his déniai or necessa- 
rily tends to support it. Every one of them testifies, to be sure, that he 
did not see the blow, and some of them think they would bave seen it 
if there had been one struck; but it is manifest from the nature of the 
act and the situation of each, as described by himself, that the blow could 
bave been struck and not one of them bave seen it. It is a kind of néga- 
tive testimony of not much value. Certainly, if they had the same op- 
portunity to see it that the libelant's witnesses had, and did not, that is 
a circumstance to be considered agaiûst the witnesses who say they saw 
it, but it is not at ail aconclusive circumstance, and cannot ofitself pre- 
vail over their positive testimony supported by the exhibition of the 
wound; for I take it that the wound was not fabricaled to make a case 
for damages, or a case for criminal prosecution before the justice of the 
peace; and that it is quite improbable that thèse negroes would conceive 
and exécute a conspiracy to take advantage of a wound otherwise re- 
ceived, to project and carry on three prosecutions for assault and battery 
and one suit for damages. 

The libelant says that the other mate, the witness Bradford, stood by 
and saw the blow and no doubt he was close enough to bave seen it; but 
that witness was himself engaged in the business of hurrying up the 
work by superintending it, and, notwithstanding his proximity, may 
not hâve seen the blow. He is very positive none was struck; but 
he did not belong to the "gang" of workmen and was not, like them, at 
that moment subjected to the immédiate supervision of the mate and 
brought into direct contact witb him. Nor does the proof as to the cir- 
cumstanees attending the rescue of the libelant by the mate, establish 
the impossibility or improbability of the blow being struck. The proof 
tends to put the mate too far away to bave struck the blow at the mo- 
ment that the cry of "a man overboard" was raised, but the value of this 
dépends whoUy on very accurate and very close estimâtes of time and 
distance, about which no two of the witnesses at ail agrée, and in the 
nature of the case there can be no very précise knowledge as to either time 
or distance. The mate had to go away to get the pièce of gas-pipe with 
which he rescued the man by holding it out to him. How far he went 
or how long it took him it is impossible to say, and without sbowing 
thèse with great accuracy, the whole proof becomes quite valueless as to 
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the issue about the blow. The time between the falling overboard and 
the raising of the cry is important, and no one can teJl how long that 
was. The relative situation of the two inight hâve been changed after 
the blow and between the blow and the falling overboard, and stUl more 
Bo between the blow and the raising of the cry. The probability or im- 
probability in the matter dépends whoUy on the time within which to 
change the situation, and as to that it is ail guess-work; and yet the ne- 
cessity for changing the situation in order to get the gas-pipe and return- 
ing to the side of the vessel to make the rescue is manifest. But we are 
not left wholly to conjecture on this point, notwithstanding the great con- 
flict among the witnesses as to time, distance, and relative situations of 
the actors in the exciting scène. One witness. Pat. Sheridan, who im- 
pressed me most favorably for his truthfulness, and more than allby his 
impartiality in this matter, was in charge of tlie small engine used to 
lift the machinery in process of loading it to the vessel, and it was his 
business to keep his eye on the mate for signais in using the lifts. There 
was a momentary obstruction to his engine, which required his attention 
for readjustment, and, while so engaged, he heard the cry of "man over- 
board," and the cry of the libelant from the water right abreast of wit- 
ness, and at the same moment saw the mate some six feet in front of 
witness on the edge of the barge starting forward for the gas-pipe, and 
his retum to the rescue. This is entirely consistent with Ihe testimony 
of the libelant as to the blow given. 

Now, there can be no question whatever that if we rigidly confine the 
libelant to the minutix of his story and that of his witnesses, and de- 
mand that every détail of it shall be precisely consistent with the ascer- 
tained facts before any corroboration shall be established by those facts, 
it would fail. So would the story of the mate and his wijnesses fail un- 
der such a process. But it is an unreasonable requirement, and the law 
of évidence does not demand such consistency of détail in the relation of 
occurrences of that nature. The truth is that no two witnesses on such 
occasions quite agrée as to the détails of an occurrence, and no single wit- 
ness can tell with absolute précision what took place and describe accu- 
rately ail the détails. The most that any trier of the issue can do is to 
extract from the consistencies and the inconsistencies of statements the 
truth as nearly as it may be. That the blow was struck in this case will 
always remain, argumentatively perhaps, a matter of doubt, but for the 
practical purposes of judicial judgment it must be taken as an established 
fact. Perhaps I should refer to the attack on the libelant for his taise 
statement that he remained at home six weeks, when the proof shows 
that in less than ten days he worked a week in Memphis. If this be 
material it may be said that it is doubtful if negroes of this class can 
ever be accurate as to time and its relation to events. It is notorious that 
the most intelligent witnesses find difficulty in estimating time, and gen- 
erally say, "four or five weeks," and "five or six days," etc., in meas- 
uring it; but negroes seem to be most unreliable in this respect, almost 
always. The libelant doubtless thonght to exaggerate his sufiferings by 
making the time longer, but it is hardly fair, under the circumstances 
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already stated, to disbelieve him on that account as to theblow. More- 
over, he may well reply tu qmcpie, for this mate swore positively that he 
paid the libelant that night before he left the boat, while the truth is 
that he escaped from the boat with the other negroes, and went to the 
magistrate's office, and returned next day for his pay, slipping on 
board to avoid the mate, whom he was evidently afraid to meet. It is 
not quite satisfactory to argue that the one statement is material and the 
other immaterial to the issue. The mate's statement, if true, would hâve 
been quite as strong as a corroborating circumstance of his story as the 
libelant's would hâve been a material aggravation of his damages. So 
much attention to a dispute about a mère matter of fact is necessary, un- 
der the circumstances, to avoid anj' misunderstanding or misrepresenta- 
tion as to the grounds of this judgment. 

It is not at ail necessPiry to eonsider hère the question whether a court 
of admiralty proceeds against the owner of a vessel upon distinct grounds 
of its own growing out of the peculiar relations that exist as between the 
owner and those engaged about navigating a vessel of commerce, in cases 
like this, or only enforces the ordinary common-law principles of mas- 
ter and servant; for it is conceded by the learned counsel that the de- 
fendant is liable on the comraon-Jaw principle, and to that extent cer- 
tainly; and, I find no difficulty in adjudging that this case falls clearly 
within that principle. The suprême court of the United States long ago 
repudiated the subtleties of numerous cases that bave made astute dis- 
tinctions "as to when the servant may be said to be acting in the employ 
of his master." Railroad Co. v. Derby, Î4 How. 468, 487. Many of the 
distinctions corne very near nullifying the rule of liability, as that court 
euggests. Later it réitérâtes the gênerai doctrine of that case, and uses 
language Which shows that it is not worth while for us to eonsider the 
refinements set up in the argument in behalf of the défendant. Steamr- 
Boat Co. V. Brockett, 121 U. S. 637, 645, 7 Sup. Ct. Rep. 1039. Mr. 
Wood, in his chapter on the subject, very carefully collâtes the cases and 
classifies them; and among others he notices that the Tennessee case of 
Puryearv. Thompson, 5 Humph. 397, relied upon by counsel, where the 
overseer whipped the slave to death, is out of barmony with the correct 
doctrine. Wood, Mast. & Serv. (2 Ed.) c. 13, p. 552 et seq.; Id. 570. 
Notwithstanding Ddhl v. OttenviUe, 14 Lea, 191, it may be doubtful if 
the Tennessee court would now sustain that case. Counsel for the libel- 
ant seems to think it is already exploded by the case of Transportation 
Co. V. Smith. 16 Lea, 498, 501, 1 S. W. Rep. 280. But that was a case 
of controversy with a common carrier, where the liability may be more 
extensive, as it may be in an admiralty court as against an owner in favor 
of seamen, or other servants of that character. But, after ail, this case 
falls, in my judgment, within the Tennessee rule of liability; and it is 
always more a question of its application to particular circumstances than 
a question of the extent of that rule in imposing liability. What I hold 
hère is that a roustabout employed in loading the vessel under the com- 
mand of the mate, who is wounded by the blows of the mate, given be- 
cause hç does not obey his orders, can recover for the injury against the 
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owner, because that business abdut which tHey are botb engaged is within 
the scope of the master's employment, and clearly so. If it were not, the 
rule of the liability of the master for the willful torts of his servant while 
thus engaged would be substantially abrogated. No master intentionally 
authorizes his servant to do any wrong of hisown ïnalevolence, passion, or 
ill temper, and, presumably, always forbids it, as was actually done in 
this case, for the mate had orders notto beat the men; and, if a wantof 
that kind of authority in the servant exempts the raafeter, there could 
scarcely arise a case where the liability would exist, and the rule would 
be narrowed to the exploded doctrine that the master is liable only for 
the négligence, but not for the torts, of his agent. It is a mère contro- 
versy about words upon insubstantial distinctions, for the practical rule 
is that the master must not employ malevolent, impassioned, or ill-tem- 
pered agents if he does not wish to become liable for the injuries they 
inflict through the exhibition of ill temper in doing his work. If they, 
■while engaged about his business, act intemperately, it is the same as if 
he himself, being thus engaged, act in like manner; their act being his 
act simply because it is done for him, and to help his business along, or 
is intended to do that. If he lose his own temper, and by violence in- 
flict an injury, the connection of himself with the afiair is manifested more 
clearly to the physical sight of ail men, but not iu any sensé the less so 
to the judicial sight if his agent, qua his agent, do that thing. A mate, 
driving a seaman or other laborer to speedier work or better work in 
ioading the cargo, by blows, is acting for the owner, in any fair sensé 
whatever. 

As to the amount of damages, we hâve only to read the cases to see 
that courts of admiralty are never extravagant in the matter of damages 
in cases like this. The injury was not permanent, or very sefious; ànd, 
in the nature of the case, the damages cannot be large, if we consider that 
when men engage in this employment they know fuU well that it is rough 
work, and altogether beside the notion that délicate sensibilities are to be 
protected from outrage by punishment for indignities oflfered. It haa 
not been long since the corporal chastisement of seamen was permitted 
by law,owing to the nature and supposed necessities of the service; and 
the ofBcers of steam-boats find it hard to give it up, no doubt. Alterca- 
tions and assaults between the master and his crew were never treated in 
courts of admiralty like those redressed in the common-law courts, which 
involve in the slightest blow a trespass upon one's dignity and feelings 
of self-respect. The crew are to be protected from injury; and ail beat- 
ing, wounding, and maltreatment are punished oriminaJly, but the ad- 
miralty courts, for the reasons stated, in proceeding civilly are not over- 
sensitive on the score of wounded feelings only. They compensate the 
seamen for actual injury, and according to his station, remembering that 
necessarily he owes an obédience very absolute, and a déférence very un- 
conditional, to the orders of his officers, and that he is himself rarely 
without fault in this regard on such occasions. Like other courts, thej* 
may give punitive damages, no doubt, or redress outrageous personal in- 
dignities, when occasion requires, but the considérations mentionedamply 
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account for the comparatively very small sums awarded for damages in 
suits like this. It is net a court ia which to make much money by 
spéculative damage suits for personal injuries. 

The libelant will beallowed $100 damages, and his costs of suit. So 
ordered. 



Van Dykb v. The Bbidgepoet and The John E. Mulford. 
(Dittrict Court, E. D. New York. May 12, 1888.) 

CoiJJSIOK—tVBSSEiL AT AnÇHOB^FOO. 

Wbere a steamer was runaing in a bank of fog as slowly as it was possiblo 
for her to do nnder the circumstances, a collision between such steamer and 
a schooner at anchor Aeld to be au inévitable accident, iinposing no liability 
for damages upon tfae steamer 

In Admiralty. 

Libel by the schooner Messenger, which, while proceeding through 
the East river to the Sound, on the flood-tide, in charge of the tug John 
E. Mulfôrd, had anchored in a thick fog off the Sunken Meadows, and 
whilé at anchor had been run into by the steam-boat Bridgeport. The 
suit was begun against the steam-boat alone. The latter, by pétition un- 
der the fifty-ninth admiralty rule, brought in the tug Mulford, which 
had the schooner in charge, as party défendant. 

Sidney Chvhb, for libelant. 

Benedid, Tafi & Benedict, for the Bridgeport. 

E. 0. Davis, for the John E. Mulford. 

Benedict, J. This is an action to recover damages occasioned to ihe 
schooner Messenger by being run into by the steam-boat Bridgeport, 
when at anchor o3 the Sunken Meadows, above Hell Gâte. Thèse ves- 
sels, while proceeding towards the Sound, were ail caught in a bank of 
fog that came suddenly upon them. The fault charged upon the Bridge- 
port is that she was running in the fog at too great a rate of speed, but 
the proofs satisfy me that she was going as slbwly as it was possible for 
her to do under the circumstances. My opinion is that the ajllision 
ehould be held to be an inévitable accident. Let the libel be dismissed, 
with costs. 
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McCoEMicK V. The Gladys.' 
(Bistriot Court, E. B. New York. April 18, 188a) 

1. Collision— Stbam aitd Sail— Tows. 

Acallision occarred inthe Hudaon river, in broad daylight and f air weather, 
between a tow, bound down Btream, and a schooner, bound up. The schooner 
was approacîiing the tow under jib alone, at a rate of about four miles an 
hour, whereas the tow tbought she was at anchor, and consequently lîept up 
her own B^eed and course towards the schooner until collision was imminent. 
Held, that the cause of the collision was want of proper lookout on the tow- 
boat, for which she was liable. 

2. Samb. 

When collision was imminent, the schooner was luffed into the wind, in an 
effort to stopi her headway, and lessen the damage likely to ensue. Meîd, no 
f ault on the part of the schooner. 

In Admiralty. Libel for damages. 

Garpenter & Mosher, for libelant. 

Wiiig, Shcnidy & Putnam, for the schooner. 

Benedict, J. This ia an action by the owner of the steam canal-boat 
Deland, and the canal-boat J. W. Brakey, to recover damages for a col- 
lision which occurred between the schooner Gladys and the canal-boat 
J. W. Brakey, laden with a cargo of corn, and at that time in tow of 
the Deland, bound down the North river above Stevens Point, on the 
westerly side of the Hudson river. The collision occurred in broad day- 
light, in fair weather. It was np doubt caused by a mistake on the part 
of those in charge of the tow, in supposing that the schooner Gladys, 
seen ahead of them, was at anchor, when in fact she was sailing under 
a jib, and approa<dnng the tow at a speed of about four knots an hour. 
Under this mistake the tow kept up her speed and course towards the 
schooner, until a. collision was imminent. When collision was immi- 
nent, and not before, the schooner was luflfed into the wind, and her jib 
let go. This was not an effort on the part of the. schooner to pass across 
the course of the tug, but simply au effort to stop the headway of the 
schooner, when keeping on would only tend to increase the damage 
caused by the collision. It was no violation of duty on the part of the 
schooner to come into the wind as she did. The obligation to hold her 
course had ceased; that duty had been performed. When the schooner 
came into the wind, it had become her duty to do ail she could to lessen 
the damages likely to resuit, and luffing was the best course to accom- 
plish such resuit. The luflSng, therefore, was no fault on the part of 
the sailing vessel, and it did not cause the collision. The cause of the 
collision was the steam canal-boat's omission to take seasonable steps to 
avoid the saUing vessel, and the cause of her failure to do this was want 
of a proper lookout. The libel must be dismissed, and with costs. 

>Reported by Edward G-. Benedict, Esg.., of tke New York bar. 
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CoDNTY Court dp Taylôb County et al v. Baltimore & 0. R. 

Co. et al. 

(Owcuit Court, D. West Virginia. June 16, 1888.) 

1. Rbmoval op Causes— Citizenship— Corporations— Foeeign— Baltimore & 
Ohio Railhoad Company in Wést Virginia. 

The Baltimore & Ohio Railroad Company is a Maryland corporation, and 
not a corporation created by any enabling act of Virginia or West Virginia; 
the Virginia act of 1837 merely cçinferring upon such company a license to 
transact business in the state, and is entitled to remove a cause begun in the 
West Virginia courts to the Fédéral courts on the ground of citizenship. 

8. Samb— Sepabablb Controtbbst. 

A bill was filed, the objects of which were — First, to restrain the B. & O. 
Company from using or transferring 1,160 shares of stock of the G. & G. Com- 
pany; second, if the stock had notbeen issued, to restrain its issuance; tMrd, to 
enjoin the collection or negotiation of bonds transferred by the G. & G. Com- 
pany to the B. & O. Company. It appeared that the G. & G. Company had 
issued the stock, and transferred the bonds to the B. & O. Company, before 
the commencement of the action. The G. & G. Company's answer adopted 
the B. & O.'s answer, and showed that it had no interest in the controversy 
Held that, as it was unnecessary to notice the second prayer, the stock hav- 
ing been issued, and as the only relief which could be granted was under the 
flrst and third prayers, relating solely to the B. &. O. Company, the action 
was separable, and the G. & G. Company not a neceSsary party. 

B. Same — Local Préjudice- Plba. 

Under Acts Cong. 1887, c. 873, § 3, cl. 4, providing "that a removal shall 
take place wben it is made to appear to the circuit court that from préjudice 
or local influence it [défendant] will not be able to obtain justice" m the 
State courts, a plea by plaintiffs simply denying defendant's belief in the ex- 
istence of such préjudice or local influence is insufBeient, and raises no issue 
on that question, as the plea should afiirm that it does not exist.i 

4. COPOBATIONS— BOARD OF DiREOTORS— NOTICE OF SPECIAL MeETINO — RATIFI- 
CATION. 

Where action taken by a board of directors of a corporation at a spécial 
meeting is ratifled at a subséquent spécial meeting, of which ail the membera 
of the board had légal notice, and at the next regular meeting, "The minutes 
of the last two meetings were read and approved,"it is immaterial whether 
ail the members of the board were legally notifled of such first spécial meet- 
ing, in the absence of fraud or conspiracy on the part of the ofljcers or direct 
tors. 

6. Same — Interest of Director in Cobporate Act. 

The action of a board of directors of a corporation in delivering corporate 
stock in payment of a portion of its indebtedness, and consolidating the re- 
mainderinto a mortgage on the corporate property, is not rendered illégal by 
the fact that members of the board had become guarantors for further ad- 
vances made to the corporation after it had exhausted its crédit, which ad- 
vances were to be paid by the delivery of the stock. 

6. Samb— Dbalings bt Onb Corporation in Stock of Anothbr— Advances 
on Securitt op Stock. 

Where one corporation makes advances to another, taking as collatéral se- 
cnrity mortgage bonds of the latter, which it is unable to redeem, defaulting 
in the payment of the interest, and thereaf ter such corporation makes fur- 
ther advances secured by bonds and stock of the latter corporation, such 
transaction is not witbin the prohibition of Code W. Va. forbidding one cor- 
poration to subscribe for or purchase stocks, bonds, or securities of another 
corporation except in payment of a bonafide debt. 

'Kespeoting the removal of causes from state to fédéral court, under the act of 1887, 
on the grounûs of préjudice and local influence, and the sufflciency of pleading and affi- 
davit in obtainiug such removal, see Short v. Kailroad Co., 33 Fed. Rep. 114; Hills v. 
Railroad Co., Id. 81; Short v. Railroad Co., 34 Fed. Rep. 325. 
v.SÔF.no.S— 11 
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In Equity. Bill for injunctîon and other rdîef. 
B. F. Martin and Joseph Marum, for complainants. 
John A. Hutchinson and Caleb Boggess, for défendants. 

Jaceson, J. The pleadings and proofs in this case disclose that the 
Grafton & Greenbrier Railroad Company had constructed a railroad from 
Grafton to Philippi in this state, which was completed about the Ist day 
of January, 1883. That during the construction of this railroad, it be- 
ing represented to the Baltimore & Ohio Railroad Company that it would 
be an important feeder to their main line, at the request of the Grafton 
& Greenbrier Company the Baltimore & Ohio Company advanced it 
money, material, and property amounting to about $90,000. That on 
the 19th day of October, 1883, the Grafton & Greenbrier Eailroad Com- 
pany executed a deed of trust or mortgage "on its railroad from Grafton 
to Philippi, and on ail other property between thèse points then owned 
and thereafter to. be acquired by it on this portion of its road," to secure 
175 of its negotiable bonds of $1,000 each, making a sum total of $175,- 
000, which were to bear date thé Ist day of January, 1884, due in 30 
years after date, interest payable semi-annuaUy. After the exécution 
of this mortgage, the Çrafton & Greenbrier Company, finding it difficult 
to negotiate their bonds, made an application through their officers or 
agents to the Baltimore & Ohio Company to take a portion of the bonds 
secured by this mortgage. As a resuit of the negotiations by the officera 
of the two companies, the Baltimore & Ohio Company concluded to take 
$120,000 of the first mortgage bonds of the Grafton & Greenbrier Com- 
pany at 90 per cent, of their par value; that is to say, $120,000 in bonds 
at the price of $108,000, which was to cover and liquidate the advances 
already made by the Baltimore & Ohio Company, leaving a balance of 
$18,000 to be accounted for, and which, it is conceded, was accounted 
for in their future settlements. That afterwards the Grafton & Green- 
brier Company desiring to extend their road from Philippi to Belington, 
a distance 17 miles south of Philippi, at a stockholders' meeting of their 
Company on the 28th day of December, 1886, they decided to borrowa 
sum of money for that purpose, not exceeding $250,000, and to issue its 
coupon bonds at 6 per cent. , to run 30 years, Upon which to raise 
money. At the same meeting it was determined also to extinguish the 
existing mortgage upon the property, and take up the bonds secured by 
it with the bonds to be issued under the new mortgage, which was to 
be known as the "ârst Consolidated mortgage." This mortgage was ex- 
ecuted on the 20th day of January in the year 1887, and placed upon 
record on the lOth day of March following. That prior to the exécution 
of this mortgage a committee of directors of the Grafton & Greenbrier 
Company, composed of John W. Mason, Mr. Hall, and Mr. Whitescar- 
ver, applied to the Baltimore & Ohio Coinpany again, to secure further 
aid to construct the proposed extension to Belington; and in an inter- 
view between the committee and Mr. Spencer, vice-président at that time, 
of the Baltimore & Ohio Company, the propriety of the Grafton & Green- 
brier Company making a consolidated mortgage to cover not only its ex- 
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isting line, but its proposed extension, was discussed, and as a resuit of 
such discussion, it wae made to take the placé of the first mortgage, and 
to secure further aid for the proposed extension. The évidence discloses 
the fact that sundry interviews took place between the officers and agents 
of the two companies in référence to the proposed aid of the Baltimore 
& Ohio Company to the Grafton & Greenbrier Company. That an un- 
derstanding was supposed to hâve been reached between Mr. Spencer 
and Mr. Mason, representing the two companies. That subsequently it 
was discovered that there was a misapprehension as to the terms of the 
agreement that they had madé, as it had not been reduced to writing. 
That with a view of adjusting the matters of différence between the two 
companies, Mr. Samuel Spencer, the then vice-président of the Baltimore 
& Ohio Company, on the 6th day of April, 1887, made a proposition in 
writing to Mr. John Bradshaw, the président of the Grafton & Green- 
brier Company, stating upon what terms the Baltimore & Ohio Company 
would lend further aid to the Grafton & Greenbrier Company, which 
proposition was accepted and acted upon by the président and directors 
of the Grafton & Greenbrier Railroad Company on the 7th day of April, 
1887; and at that meeting the board of directors of the Grafton & Green- 
brier Company appointed a committee, composed of John Bradshaw, its 
président, James E. Hall and J. Hop. Woods, two of its directors, to 
settle and adjust the accounts between the two companies. That on the 
14th day of April, 1887, the committee and Mr. Spencer, the vice-prés- 
ident of the Baltimore & Ohio Company, made a settlement, which was 
reported to the board of directors of the Grafton & Greenbrier Company 
on the 27th day of April, called by its président, ail of whom had due 
notice, and nine of whom were présent, as appears by the minutes of 
that date, and at that meeting the settlement made by the committee and 
Vice-Président Spencer was by unanimous vote ratified and confirmed. 
In conséquence of this action on the part of the Grafton & Greenbrier 
Company, the Baltimore & Ohio Company surrendered $120,000 of the 
first mortgage bonds it held of the Grafton & Greenbrier Company, which 
were canceled and destroyed, and received in lieu thereof $120,000 of 
the first Consolidated bonds, and in addition thereto $116,000 in stock 
of the Grafton & Greenbrier Company, which was to cover the then in- 
debtedness of the Grafton & Greenbrier Railroad Company to the Balti- 
more & Ohio Company, as well as the advances made for the construc- 
tion and equipment of the extension of the line, at the rate of $4,000 
per mile, at 90 per cent, of the face value thereof, and an équivalent 
amount of stock; ail of which is embodied in the contract ratified by 
the board of directors on the 27th day of April, 1887. This settlement 
showed a balance of $22,500 in favor of the Grafton & Greenbrier Com- 
pany, which was subsequently paid by the Baltimore & Ohio Company. 
It further appears that a regular meeting of the président and board of 
directors of the Grafton & Greenbrier Company was held on the 15th 
day of June foUowing, at which meeting there was présent 11 of the 12 
directors, when "the minutes of the two preceding meetings were read 
àhd approved," Several other meetings of the board of directors were 
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sebsequently held, at which they directed the proper officer of the Com- 
pany to pay the interest due the Baltimore & Ohio Company upon the 
bonds that it held of the Grafton & Greenbrier Company. 

The complainants filed their bill on the 8th day of December, 1887, 
in the circuit court of Taylor county, in this state, and upon this state 
of facts they prayed, among other things, that the Baltimore & Ohio 
Railroad Company, and its officers and agents, be restrained from vot- 
ing, or otherwise using or transferring, 1,160 shares of stock of the Graf- 
ton & Greenbrier Company, and that tlie company be enjoined and re- 
strained from coUecting or negotiating ail the bonds received by it upon 
thatsettlement, and asking for gênerai relief, and the injunction as prayed 
for was allowed by the judge of the circuit court of Taylor covmty in 
chambers. Shortly after this, and before the cause was matured for 
hearing, the défendants, the Baltimore & Ohio Railroad Company, the 
Grafton & Greenbrier Eailroad Company, and Samuel Spencer, filed 
their answers ta this bUl, and at the same time the défendant the Balti- 
more & Ohio Company filed its pétition, with proper affidavit and bond, 
to remove the cause into this court. And upon its motion this case was 
docketed on the llth day of Januarj', 1888. Issue was joined on the 
6th day of March upon the answers filed. 

Upon this state of the pleadings and proofs in the cause the plaintifîs 
moved to reraand this cause — Mrst, because this is not a controversy be- 
tween citizens of différent states, claiming that the Baltimore & Ohio 
Eailroad Company is a domestic corporation, and as such a citizen of the 
same state in which the plaintiff, as well as the Grafton & Greenbrier 
Company, the codefendant of the Baltimore & Ohio Company, are cit- 
izens; second, if the Baltimore & Ohio Company is a citizen of another 
state, still this is not a separable controversy, which can alone be heard 
as between the plaintiff and the défendant the Baltimore & Ohio Com- 
pany, for the reason that the Grafton & Greenbrier Company is a mate- 
rial and necessary party to this suit, as important questions are presented 
by the pleadings litigating rights existing between the two companies. 

The question whether the Baltimore & Ohio Company is a foreign cor- 
poration created by the laws of Maryland, and as such a citizen of the 
state of Maryland, is no longer an open question in this court. It has 
been repeatedly held by this court that it is a corporation created under 
the laws of Maryland, and is not a corporation created by any enabling 
act of Virginia or West Virginia. The court, as now constituted, in 
June, 1870, held in the case oi Railroad Co. v. Supervisors, not reported, 
"that the Baltimore & Ohio Company, was a foreign, and not a domestic, 
corporation, and that the Virginia act of 1827 conferred upon the com- 
pany a mère license to transact business in this state." This ruling was 
afterwards foUowed and adopted by the late Chief Justice Chase, and by 
the late Chief Justice Waite, while sitting on the circuit. For Vais po- 
sition the court relies upon the cases of Railroad Co. v. Harris, 12 Wall. 
66, and Railroad Co. v. Koontz, 104 U. S. 5. In Railroad Co. v. Koonin, 
Chief Justice Waite, speaking for the court, said: "That we held in 
Railroad Co. v. Harris that the Baltimore & Ohio Railroad Company waa 
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a Maryland corporation only, and that no new corporation had been 
created by the enabling act either ofVirginia or the District of Columbia." 
This doctrine is reafifirmed by the suprême court in the case of GoodUtt v. 
RaUroad Go., 7 Sup. Ct. Rep. 1254, in whicb Mr. Justice Haelan, speak- 
Ing for the court, adopted the language used by the court in RaUroad Co. 
V. Harris, in which it stated "that the permission given by Virginia to 
the Baltimore & Ohio Railroad Company was broad and comprehensive 
in its scope, but it was a license, and nothing more. It was given to 
the Maryland corporation as such, and that body was the same in al] its 
éléments, and in its identity, afterwards as before, in its name, locality, 
capital stock, the élection and power of its officers, in the mode of de- 
claring dividends and doing ail its business, its unity was unchanged, 
only the sphère of its opérations was enlarged." We therefore adhère to 
the opinion heretofore expressed by this court, and agaih hold that the 
Baltimore & Ohio Railroad Company is in every sensé a foreign , corpora- 
tion, created only by the laws of the state of Maryland; that it had no 
existence by the laws ofVirginia or West Virginia, and, having no ex- 
istence as such, it can be nothing more nor less than a foreign, and not 
a domestic, corporation. 

As to the second point made by counsel, that this is not a separable 
controversy, the pleadings and proofs disclose that the main subject of 
controversy hère is in the possession of 1,160 shares of stock, which the 
Baltimore & Ohio Railroad Company obtained frora the Grafton & Green- 
brier Railroad Company under the agreement entered into on the 7th 
day of April, 1887. It is conceded that the possession of this stock was 
obtained by the Baltimore & Ohio Company under an order passed by 
the board of directors of the Grafton & Greenbrier Company April 7, 
1887. The prayer of the bill in this case is threefold in its object: 
First, to restrain the Baltimore & Ohio Company from anywise using or 
transferring 1,160 shares of the stock; second, if the stock bas not been 
issued by the Grafton & Greenbrier Company to restrain that company 
from issuing it; third, to restrain and enjoin the collection or negotiation 
of the bonds transferred by the Grafton & Greenbrier Company to the 
Baltimore & Ohio Company under the order of April 7, 1887. It ap- 
pears from the pleadings and proofs that the Grafton & Greenbrier Com- 
pany had issued the stock and transferred the bonds over six months 
before the institution of this action, and therefore it is unnecessary to 
take any notice of that prayer of the bill, inasmuch as the relief it seeks 
under it is based upon an executed contract entered into on April 7, 
1887, with which it is conceded the Baltimore & Ohio Company bas 
fuUy complied, and as a conséquence there is no relief to be granted on 
that prayer of the bill. The answer of the Grafton & Greenbrier Com- 
pany, upon which the complainants bave taken issue, shows that they 
bave no interest in the matter in controversy, and in fact adopts the an- 
swer of the Baltimore & Ohio Company as its answer, thus confining the 
controversy between the plaintifîs in this action and the Baltimore & 
Ohio Company, its codefendant. It is obvious, therefore, from the 
prayer of the bill of the complainants in this case, that ail the relief the 
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court can grant is upon the first and third prayer, which seeks to re- 
strain the défendant the Baltimore & Ohio Company, from voting on the 
stock or negotiating the bonds it had acquired under the order of April 
7, 1887. For this reason the Grafton & Greenbrier Company is net a 
material nor necessary party to this controversy. There is no contro- 
versy in fact raised by the pleadings between the codefendants, but the 
whole controversy, as is disclos^d by the pleadings, is between the plain- 
tififs and the défendant the Baltimore & Ohio, Railroad Company. We 
conclude, therefore, that this is a controversy separable in its nature, 
and entirely between the plaintififs and the défendant the Baltimore & 
Ohio Company. 

The plaintiffs assigned as another ground why the court should re- 
mand this cause, that it was also removed under the fourth clause of the 
second section of the act of 1887, on the ground of local influence. Un- 
der this act this question is to be determined solely by the circuit court 
of the United States. The plaintiffs hâve tendered a plea in writing, 
which allèges "that it is not true that the Baltimore & Ohio Company 
has reason to believe, and does believe, that from préjudice and local in- 
fluence it will not be able to obtain justice in the circuit court of Taylor 
county, or in any other state court." This plea is manifestly insufBcient 
upon its face. It allèges no fact, but raerely a déniai of the existence of 
8uch belief in the petitioning défendant, the Baltimore & Ohio Company, 
that it could not get justice on account of préjudice and local influence. 
The act of congress says "that a removal shall take place when it is made 
to appear to the circuit court that from préjudice or local influence it 
will not be able to obtain justice." Clearly this must appear from évi- 
dence, and not Irom belief. If the plaintiffs désire to raise an issue of 
this character, as to the existence of préjudice or local influence, the plea 
should aflirm that no such local préjudice or influence exista that would 
prevent the défendant from obtaining justice in the state courts. But it 
does not so aSirm. It makes no issue contemplated by the statute, and 
for this reason the motion of the défendant the Baltimore & Ohio Com- 
pany, to strike the plea from the records of this cause, is sustained. It 
foUows, therefore, for the reasons assigned, that the motion to remand 
this cause to the court from whence it came must be overruled. 

The next contention of the plaintiff is that the meeting of thedirectors 
of the Grafton & Greenbrier Company on the 7th day of April, 1887, 
which approved the proposition made by Mr. Spencer, on behalf of the 
Baltimore & Ohio Company, to the président of the Grafton & Green- 
brier Company, was illégal, for the reason that it was a spécial meeting 
of the board of directors, and that ail of the members of the board of 
directors had not reasonable notice of the time and place of that meeting, 
as required by a by-law of the latter company. In the view the court 
takes of thi.« question, it is unnecessary to décide as to the legality of that 
meeting. The fact, however, is, as disclosed by the évidence, that the 
board of directors of the Grafton & Greenbrier Company was composed 
of 12 directors, and that at that meeting at which they enacted the prop- 
osition submitted by Mr. Spencer, on behalf of the Baltimore & Ohio 
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Company, and by which a con tract was made bôtween the two compa- 
nies, 9 of the 12 members were présent, and a majority of the 12 mem- 
bers voted for the adoption of the proposition submitted. If we thought 
itwas necessary to décide this proposition, we would be inclined to the 
opinion that where a quorum of the directors of a corporation met and 
united in any détermination, the Corporation would be bound by it, 
whether the directors were notified or not ; and this doctrine is laid down by 
the suprême court of New Hampshiie in the case oîEdgerly v. Emerson, 23 
N. H. 555, 66 Amer. Dec. 207. This ruling, in our judgment, is founded 
not only in common sensé, but in common justice. But, as we hâve 
said, we do not rely upon this position, for the reason that it appears 
that subsequently , on the 27th day of the same month, at another spécial 
meeting of the board of directors of the Grafton & Greenbrier Company, 
ail of the members constituting the board of directors had légal notice ■ 
of the meeting that was called for that day, and that 10 of the 12 
members constituting the board were présent, and unanimously ratified 
not only the action of the committee, but also the action of the board 
of directors at its previous meeting. And again, the évidence disçloses 
that there was a regular meeting of the board of directors of this com- 
pany on the 15th day of Jane following, at which time "the minutes of 
the two last meetings were read and approved." Under such circum- 
stances, can it be questioned for a moment, in the absence of any évi- 
dence showing fraud or conspiracy upon the part of the officers or di- 
rectors of both companies. that such action, taken as it was, was not 
légal and conclusive as to ail the parties to the contract? There is no 
fraud or conspiracy charged in the bill, and, if there was, there is ne 
proof to sustain it. We are therefore of the opinion that there is noth- 
ing in this position. 

Another point made by the plaintiffs is, that certain members of the 
board of directors of the Grafton & Greenbrier Company were personally 
interested in the action that was taken by the board on the 7th of April, 
1887, for the reason that they were guarantors of some indebtedness of 
the Grafton & Greenbrier Company to some of its creditors other than 
the Baltimore & Ohio Company. The évidence shows that the Grafton 
& Greenbrier Company, being hard pressed, and having little or no crédit^ 
was compeUed to negotiate loans for the further proseeution of its work, 
and to relieve it from présent embarrassment. To secure the loans de- 
sired it becarae necessary for some of the directors to become guarantors 
of the Company for thèse loans. otherwise it would hâve been unable 
to negotiate them. It is not an uncommon thing that the directors 
of an important improvemeut are compelled to lend their personal re- 
sponsibility to a Company in order to give it crédit and secure meaus to 
carry on its opérations. Many improvements would languish and die 
if this action upon the part of the directors was held by the courts of 
the country to be illégal, and to render them incompétent to act in that 
capacity.. In this case the directors were not primarily Uable. The Com- 
pany had already exhausted its crédit, and they only became guarantors 
to the creditors to the exteut that money was borrowed upon their per- 
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sonal responsibility. And in the language of the suprême court of New 
York in the case oî Duncomb v. Railroad Co,, 88 N. Y. 9: "They were 
under no personal obligation originally, in contracting the debt, and no 
reason is shown why they were not justified in placing the company in a 
position to pay its indebtedness and to relieve it from its embarrassment." 
Certainly there can be nothing wrong in a director securing a demand 
of this character against his company, but it does not appeàr that thèse 
directors did anything that other directors who had no interest except 
the welfare of the company at stake, did not unité with them in. The 
money that was raised under the contract of April 7, 1887, was alto- 
gether expended in discharge of liabilities and debts of this company, 
in which, so far as the évidence discloses, not a single director was pri- 
marily liable, nor did any director receive any personal benefit, so far as 
we can perceive, from the contract that was then entered into. Upon 
this point the law is clearly stated by Mor. Priv. Corp. § 527. He says: 
"To prohibit the directors in ail cases from dealing with the corporation, 
would often deprive the latter, in time of need, of the assistance of those 
persons who hâve the greatest ihterest in its welfare, and who are willing 
to givetheir aid upon the most reasonable terms." For thèse reasons, 
we are of the opinion that no improper action was taken by the board 
of directors at the time that the contract was entered into, aiid that the 
transaction was of an unexceptionable character. 

In this connection it was suggesteà that under the Code of West Vir- 
ginia the Baltimore & Ohio Railroad Company, being a corporation, could 
not subscribe for or purchase the stocks, bonds, or securities of any other 
corporation; that ail they could do would be to take it in payment, or in 
lieu, or in part of, any debt bonafide owing to it. The simple answerto 
this position is that the history of this case shows that the Baltimore <fe 
Ohio Railroad Company neither purchased stocks nor bonds. That it 
lent its aid in the way of advances in money, material, and other prop- 
erty, cannot be denied; and that that aid was furnished in good faith, 
for the reason that the Baltimore & Ohio Company regarded the con- 
struction of this work as an important feeder to its main Une. That be- 
fore it received any stock or bonds it had made advances in varions 
ways, amounting to about $90,000, holding as securit}"^, only, for thèse 
advances, $120,000 of the first mortgage bonds of the Grafton & Green- 
brier Company as collatéral. The Grafton & Greenbrier Company, find- 
ing that it was unable to redeem thèse bonds, and having defaulted 
in the payment of the interest, and desiring to extend ifs road 17 miles 
further, applied, throngh its officers, to the Baltimore & Ohio Company 
for further aid. The Baltimore & Ohio Company, after various inter- 
views between the ofBcers of the two companies, made a proposition in 
writing, by which it agreed to surrender the $120,000 of the first mort- 
gage bonds for $120,000 of the first Consolidated mortgage bonds, in lieu 
of those that it held. It agreed also to make, and also slipulated thac it 
would make, further advances, provided it was secured by the bonds and 
the stock of the Grafton & Greenbrier Company for thèse advances. The 
Baltimore & Ohio Company did not go out in the open market and pur- 
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chase either bonds or stock. Ail that it did was to make advances to 
aid this enterprise in its slruggle to construct its road, and to relie ve it 
from embarrassment. Such action we cannot hold to be in dérogation 
of the statuts, but simply an offer upon the part of the Baltimore & Ohio 
Company to aid a company organized under the laws of West Virginia, 
and which, but for its aid, would hâve been unable to prosecute its work 
to completion. Thecircumstancessurrounding this transaction, and the 
proofs, clearly show that this was the only object and purpose of the Bal- 
timore & Ohio Company. It did not, of itself, propose to the Grafton 
& Greenbrier Company to purchase their road, to purchase their bonds, 
or to purchase their stock. Its action was only taken after repeated ap- 
plications made by the officers of the Grafton & Greenbrier Company for 
aid to relieve the latter from its financial embarrassment. It is not de- 
nied that the Baltimore & Ohio Company hâve in good faith performed 
their portion of the contract, and that the Grafton & Greenbrier Company 
has had the fuU benefit of that performance. To cancel and annuî the 
contract entered into AprU 7 , 1887 , by which the Baltimore & Ohio Com- 
pany became the owner of the bonds and stocks of the Grafton & Green- 
brier Company, would be manifest injustice, and accomplish a légal 
wrong. It would allow the plaintiffs to set aside a contract to which they 
are not parties, and as a resuit avail themselves of a défense not perspnal to 
them, and which the Grafton & Greenbrier Company couid not and would 
not be permitted to raise. The Grafton & Greenbrier Company has t©. 
ceived from the Baltimore & Ohio Company nearly $200,000 in money 
and property as the fruits of the contract. It has spent the money, and 
appropriated the property acquired thereby, and if the court was to can- 
cel the contract, no order that it could make would restore the gtaiXis of 
the two corporations. It is a well-settled principle "that a corporation 
cannot avail itself of the défense of ultra mres when the contract has been 
in good faith fully performed by tlie party, and the corporation has had 
the fuU benefit of the performance of the contract." Arvis Co. v. Barhw, 
63 N. Y. 70. Applying this principle to this case, if the Grafton & 
Greenbrier Company is unable to avail itself of this défense, certainly the 
plaintifls are not entitled to it. 

For the reasons assigned, we are of the opinion that the injunction 
heretofore awarded in this cause must be dissolved, but this case is re- 
tained for any further action that either party may désire to take upon 
mérita. 
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Baltimobe & 0. R. Co. v. Ford. 
(Circuit Court, D. West Virginia. June 27, 1888.) 

1. Rbmotai oï- Causes— Citizbnship — Cokpobations — Foskiqn — Baltimosb 

& Ohio Railroad Company in West Virginia. 

The Baltimore & Ohio Baiiroad Company is a Maryland corporation, and as 
such entitled to remove a cause commenced in a court of West Virginia to the 
fédéral circuit courtfor thatdistrict. FoUowing County Court v. Baiiroad Co., 
ante, 161. 

2. 8ame— Phooebdings in State Court — Waiveb of Removal. 

Where a défendant, af ter flling proper pétition and bond in the state court 
for removal of the case to the fédéral court, again appears in the latter court 
and makes motions in the case, among others for continuance, such appear- 
ancedoesnot confer jurisdiction upon the state court, and the case, having 
been properly removed, can be tried only by the fédéral court.* 
8. Bamb — TiMB OF Removal — Wàiveb of Objection. 

Where a défendant has removed a cause from the state to the fédéral court, 
and plaiutiff, at the time of appearing in the latter court, does not suggest to 
it that the time had elapsed within which a removal could properly be had, 
nor move. to remand to the state court, but demands a trial, he waives his 
right to raise the question in answer to defendant's bill to restrain the further 
prosecutionof the suit in the state court.* 
4^ Bamb— Injunctioh— Against Pbooebdengs in State Court. 

A plaintifl may be enpined from pressing the trial of a cause in the state 
court, where proper pétition and bond has been flled for its removal to the féd- 
éral court, and judgment rendered in such latter court.* 

In Equity. On application for an injunction restraining the prosecu- 
tion of a suit in the state court. 

Boggeas &Hvtchin8on, for coniiplaiaant. 
B. W. Monroe, for défendant. 

Jackson, Z.,iprally.) The bill filed in this cause by the Baltimore 
& Ohio Railroad Company shows that on the 24th day of April, 1880, 
Francis M. Ford, administrator of the estate of Joseph M. Ashby, de- 
ceased, commenced a suit in the circuit court of Preston county, in the 
state of West Virginia, against this plaintiff, claiming damages $5,000; 
that afterwards, on the 3d day of June, 1881, the Baltimore & Ohio 
Company, before a final trial of the same, filed a pétition in the circuit 
court of Preston county, accompanied with the proper bond, praying for 
the removal of the said cause from that court into the circuit court of the 
United States for this district; that on the 2d day of August, 1881, it 
filed in this court a copy of the record of the said suit, including ail of 
the proceedings, as required by the act of congress, transferring the said 
suit from the state court into the United States court; that after the cause 
had been transferred to this court, the plaintiff, by his counsel, appeared 
from time to time, and upon two différent occasions argued demurrers 
filed to the original and amended déclarations, both of which demurrers 
were sustained, and an order was entered on the hearing of the second 
demurrer to the amended déclaration dismissing the suit, and giving the 

'See Larson v. Cox, (Kan.) 18 Pac. Bep. — , and note. 
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Jefendant, the Baltimore & Ohio Company, a judgment for costs; that 
notwithstanding the case was transferred from the state to the fédéral 
court, wherein the same is exclusively cognizable, yet the plaintiff and 
his attorney, in defianceof the jurisdiction, orders, and judgment ofthis 
court, are threatening to press the trial of the cause in the state court, 
which would be injurious to the Baltimore & Ohio Railroad Company, 
and contrary to the act of congress. Upon this state of facts the bill 
prays that, inasmuch as the case bas been adjudicated and determined in 
the United States court, that the plaintiff in the action on the law side of 
the court be enjoined and prohibited from any and aU proceedings in the 
circuit court of Preston county, or any other court of the state. To this 
bill the défendant files his answer, admitting that he had instituted the 
suit in his character of administrator in the circuit court of Preston county, 
and that the Baltimore & Ohio Company had filed its pétition, accom- 
panied with the proper bond, praying for the removal of the same, and 
that no action was asked of or taken by the circuit court of Preston county 
upon the pétition. The answer admits the judgment on the demurrer 
in the circuit court of the United States, but relies upon the fact "that 
no légal right existed to remove the cause into the circuit court of the 
United States at the time that it was removed," and claims that the ap- 
pearance of the Baltimore & Ohio Company, from time to time, in the 
state court, was a waiver of their right to transfer the case. It also claims 
the Baltimore & Ohio Company to be a domestic and not a foreign cor- 
poration, and for thèse reasons asks that the preliminary injunction here- 
tofore awarded be dissolved, and the bill be dismissed. To this answer 
exceptions were filed, but the court does not deem it material to notice 
them, inasmuch as the case turns upon the légal questions raised by the 
biU and answer, which can be disposed of upon the motion to dissolve 
the injunction, upon which the case is now heard. 

As to the question whether the Baltimore & Ohio Railroad Company 
is a foreign or domestic corporation, this court bas so often held that it 
is a foreign corporation, and as such entitled to sue in the United States 
court, that it is no longer considered an open question. Railroad Co. v. 
Supervisors, not reported; County Court v. Railroad Co., ante, 161; Rail- 
road Co. V. Harria, 12 Wall. 65; Railroad Co. v. Koontz, 104 U. S. 6; 
GoodM V. Railroad Co., 122 U. S. 391 et seq., 7 Sup. Ct. Rep. 1254. It 
is suggested in the answer that no action was taken by the circuit court 
of Preston county upon the pétition and bond filed in that court by the 
Baltimore & Ohio Company, for the removal of the cause. In this con- 
nection it is claimed that, after the removal upon the part of the Balti- 
more & Ohio Company, its counsel appeared, from time to time, in the 
state court, and made motions in the case, among others, to continue it, 
and that for this reason it waived its right to be heard in this court. It 
was not important, nor was it necessary, for that court to act upon the 
pétition and bond if it did not feel inclined to do so. Neithera want of 
action upon the part of that court, nor its refusai to remove the case, 
would divest this court of jurisdiction. Whenever the proper pétition 
and bond were filed pursuant to the act of congress, that court lost its 
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jurisdîction, and thîs court acquired it when a transcript of the record 
was filed within the period prescribed by the act of congress, and that 
court had no right to proceed further with the case. The suprême court 
so held in the case of Inswrance Go. v. Dunn, 19 Wall. 214, and in^e- 
mowd Cases, 100 U. S. 457; Eaûroad Co. v. Mississippi, 102 U. S. 135; 
Kern v. Iluidekoper, 103 U. S. 486. Justice Haelan, in delivering the 
opinion of the court in RaUroad Oo. v. Mississippi, said "that it was 
scarcely necessary to say that the railroad company did notloseits right 
to raise the question of jurisdiction by contesting the case upon its merits 
in the state court, after its application for the removal of the suit had 
been disregarded. It reniained in the state court under protest as to the 
right of that court to proceed further in the suit, and there was nothing 
in the record to show that it waived its right to hâve the case removed 
to the fédéral court, and consented to proceed in the state court as if 
there had been no pétition and bond for the removal." In this case the 
state court retained it against the wishes of the railroad company, and 
whatever part it took in the case was involuntary, and arose from nec- 
essity. It did nothing except to protect its righta as far as it thought 
necessary, and there is nothing in the record that shows a waiver upon its 
part to hâve the case heard in the fédéral court. For this reasor "e are 
of opinion that nothing that transpired in the state court after ilie péti- 
tion and bond were filed for removal changed the légal status of the case, 
and therefore it follows, the case being properly removed, that it can 
only be heard in the fédéral court. 

The next question raised by the answer is that the pétition was not 
filed, under section 3 of the act of 1875, within the time prescribed by 
the act, before or at the term at which the case could be first tried. 
The record at law in this case, and which is filed as au exhibit, shows 
that, at the first term that this case came upon the docket of the state 
court, it stood upon a writ of inquiry, and no action of the court was 
asked for by either party. At the next term of the court, when the case 
was first called for trial, the pétition and bond under the act of congress 
were filed. In the view the court takes of this case it is unnecessary to 
décide whether the case was triable or not at the term that it came upon 
the docket, upon the writ of inquiry, under the statutes of this state, for 
the reason that the record discloses that, after the case was transferred to 
the United States court, the plaintiff in that action appeared in that 
court, and did not suggest to it that the time had elapsed when the case 
could be properly removed, nor did he move to remand the case to the 
state court, but instead of that he demanded a trial in the United States 
court, and, upon a demurrer to his déclaration, which was fully argued 
by counsel for both plaintiflf and défendant, and considered by the court, 
the demurrer was sustained, after which the plaintiflf took leave to amend 
his déclaration, and, in pursuance of the leave granted him, filed in the 
court an amended déclaration, to which the défendant demurred, and 
which was fully argued by counsel of both the plaintiff" and défendant, 
and again the court upon considération sustained the demurrer, and en- 
tered an order dismissing the case upon the ground that the déclaration 
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was insufBcient in law to maintain the action. This question was never 
raised until the filing of his answer to the bill of the raOroad company 
seeking to restrain him from further prosecuting the suit in the state 
court. The action at law was eommenced on the 24th day of April, 1880, 
and from that time up to the filing of the answer in this case in January, 
1887, there was never an intimation that the case had not been properly 
removed, much less a motion to remand. The suprême court in the case 
of French v. Hay, 22 Wall. 238, holds "that an objection of this char- 
acter would not be listened to in that court; the point never having been 
made in the court below until three years after the removal was made, 
and when the testimony was ail taken, and the case ready for hearing." 
This case has been pending near seven years, and the time when he could 
properly hâve raised that question has passed, and he should be held to 
hâve waived that right. In the case of Ayers v. Watson, 113 U. S. 598, 5 
Sup. et. Rep. 641, Justice Bradley, in delivering the opinion of the court, 
says, "that the third section of the act of congress 1875 prescribes the 
mode of obtaining the removal, and the time in which it should be applied 
for. The language of this section is modal and formai. The directions, 
though obligatory , may , to a certain extent, be waived . " In this case there 
is no formai waiver of the requirements of this section, but ail the acts of 
the party tend to show that the plaintiff in the action at law did not rely 
upon the position that he now takes in his défense to the suit in equity, 
— that the removal was not in time. In the same opinion Justice Brad- 
ley says "that a waiver may be expressed or implied." It would seem 
to the court that, under the circumstances of this case, comraon justice 
requires us to hold that this party by implication has waived the ques- 
tion raised by this answer, and for this reason we are of opinion that it 
is too late to avail himself of it now. 

Having thus disposed of the questions raised by the pleadings in the 
case, we are asked to enjoin the plaintiff in the action at law from further 
prosecuting his suit in the state court, from which the case was removed. 
As we bave seen, the case was properly removed from the state court 
into the fédéral court, and, when removed, the jurisdietion of the state 
court terminated, and the fédéral court alone had exclusive jurisdietion. 
Any proposed action by the plaintiff in that court would, under the re- 
moval act, be illégal and void. We are therefore of opinion, under the 
authority of French v. Hay, 22 Wall. 250, as also under the authority of 
the case of Dietzsch v. Huidekoper, 103 U. S. 494, to grant the relief prayed 
for. A decree will be passed refusing to dissolve the injunction, but 
perpetuating it, restraining and inhibiting Francis M. Ford, administra tor 
of the estate of Joseph M. Ashby, deceased, the défendant in this cause, 
and the plaintiff in the action at law, his agents, attorneys, or servants, 
from the further prosecution of the suit at law in the circuit court of 
the county of Preston in this state. , 
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Bacon et al. v. Hennessey. 

(Circuit Court, D. Minnesota. Jnne 37, 188S.) 

SPBCiprc Perfokmanck— QoOD Faith and Diligbncb of Complainakt— Tbusts 
— FiDuciAEY Relation. 

Défendant took an assignaient of, and had recorded, a contractfor the sale 
of land to B. for $4,400, by whicli a warranty deed and payment 'were to be 
made June 23, 1883, time being made of the essence of the contract. For al- 
leged imperfections in the record title, défendant refused to accept a deed or 
surrender the contract, and in 1885 the landwas resold to R., who had agreed 
to give B. an interest, and who removed the defects in the title. In 1886 de- 
fendant and R. made a compromise, by which défendant obtained a half in- 
terest, and paid |3,750, he having previously paid but $100. The land was 
then worth $30,000. Meld, that défendant could not be heard to claim that 
by reason of the original contract and assignment thereof B. sustained to him 
a flduciary relation, and, R. having knowledge thereof, the half held by B. 
and R. was held in trast for défendant. 

In Equity. Action for partition. 

Luak & Bunn, and Rogers & Hadley, for plaintiffs. 

H. C. McCarty and D. H. Lawler, for défendant. 

Brewer, J. This is an action of partition, commenced upon the ba- 
sis of a légal title, which stood part in the plaintiffs and part in the de- 
fendant. Thereupon the défendant filed a cross-bill alieging that while 
the légal title to part of the property stood in the original plaintiffs, eq- 
uitably the défendant owned it ail; and he seeks a decree quieting his 
title. On this çross-bill issue was joined, testimony taken, and the case 
is now submitted upon the pleadings and proofs. The facts developed 
are as follows: In March, 1882, one Chittenden was the owner of the 
land in controversy. He made a contract of sale with G. V. Bacon, one 
of the parties to this suit, by which he agreed to sell the land to Bacon 
for 84,400, and to make a warranty deed on or before June 22, 1882, 
with the further stipulation that Bacon was to pay at the time the deed 
was delivered, and that time was to be of the essence of the contract. 
Bacon paid nothing, but thereafter assigned his contract to Hennessey 
for $500, — $100 of which was paid, the balance to be paid when the title 
was conipleted. When the deed was tendered, during the summer or 
early fall of 1882, Hennessey made some objections to the title of Chit- 
tenden, some of which were good; the title of record not appearing per- 
fect, though it may in fact hâve been so. It so ran along from 1882 to 
1885, Hennessey having paid but $100, and having placed his contract 
on record, which put a clamp upon the property, and tied it up. Both 
Chittenden and Bacon insisted that he should take the title as tendered, 
or else throw up his contract, but he refused to do either. Wearied 
with delay, Chittenden and his agent, Bacon, went to work to find an- 
other purchaser, and persuaded Mr. Rogers to buy the land, and pay 
substantially the price named in the original contract. Chittenden made 
his deed, and received his money. Rogers took the deed, and cleared 
oiï the imperfections in the title; Bacon being the agent who was instru- 
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mental in consummating the matter. This was in September, 1885, 
and thereupon Mr. Rogers notified Mr. Hennessey that he claimed the 
title, and wanted to remove the cloud cast upon it by that original con- 
tract. The parties negotiated about this until March, 1886, when they 
agreed upon a compromise by which the title was divided, and Hennes- 
sey paid $2,750 more, so that his full payment was $2,850. The land 
in the mean time had risen rapidly in value, so that at the time of thèse 
transactions in 1885 and 1886 it was worth some $30,000. Hennessej' 
claims that during thèse negotiations he was ignorant of the fact that 
Bacon had any interest with Rogers in this purchase, (in fact Rogers 
had agreed to give Bacon an interest in this property for his services,) 
and allèges that Rogers and Bacon agreed and conspired together to de- 
fraud him, and that his assigner Bacon, as the holder of the original 
contract, stood in a fiduciary relation to him, and was bpund to perfect 
the title in him; and that, when Bacon attempted to transfer the title to 
Rogers, who knew ail of the circumstances, both he and Rogers held 
the title in trust for him. 

The main argument of counsel for Hennessey was directed to the con- 
duct of Bacon and Rogers; and he claims that Bacon, as the assigner of 
Hennessey, and Rogers, cognizant of Bacon's position, stood in a fidu- 
ciary relation to Hennessey; and that Bacon, by reason of that assign- 
ment, was thereafter guilty of a breach of trust. To my mind the first 
question is not, what was the conduct of Bacon and Rogers? But what 
standing has the défendant Hennessey in a court of equity? He gets a 
contract for land in 1882, for which he pays $100, and puts that con- 
tract upon record. That is ail the investment he makes; but when the 
deed is tendered to him, although a warranty deed is presehted, he in- 
sists that ail defects shall be removed. It stands that way for three 
years, with that clasp upon the tiûe preventing the original owner from 
making any other disposition of it. He refusés to take back his $100, 
but insists upon keeping his hold upon the land, waiting for the chances 
of its rise or fall in value. After waiting three years, the original owner 
getting no money, and wanting to realize something out of this land, sells 
it elsewhere; and then the second purchaser, having obtained aÛ the 
title that the original owner had, except that which was owned by Hen- 
nessey by virtue of his contract, and having cleared off ail other appar- 
ent defects, negotiates with Mr. Hennessey, the negotiations running 
over four or fiVe months, when they compromise and settle. A man who 
puts a contract upon record on which he has paid a mère bagatelle, and 
thus gets the chances of the rise or fall in value, and at the end of three 
years, when that property has risen in value at least sevenfold, comes in 
to enforce spécifie performance of the original contract, occupies an atti- 
tude which does not commend itself to the conscience of a court of eq- 
uity. Whatever légal rights there may be, the conduct of a man who 
takes a contract on property, and ties it up so that the owner cannot sell 
it, and proposes to hold it so that if it becomes valuable he can insist 
upon his rights, and can drop it if the property should happen to depre- 
ciate in value, does not commend itself to a court of equity. I may say 



176 FEDERAL REPORTER. 

that thîs is getlîng to be a very common transaction in this western 
country. A man obtains a con tract for or an option upon land, pays a 
mère trifle, and then raises some question with regard to the title, re- 
fuses to complète his purchase, and holds the property for months, or 
perhaps years, ail the while waiting for the chance of its going up in 
value. One who does that must stand on whatever légal rights he may 
hâve, and cannot come info a court of equity expecting to there enforce 
the benefits of such spéculation. He who wishes tO speculate must keep 
eut of a court of equity. Furthermore, as to whether or not Hennessey 
knew that Bacon was interested, is immaterial. There is a dispute in 
the testimony as to that; but, setting that aside, it appears in any event 
that a compromise was effected, that the property was divided, and that 
Hennessey has obtained for $2,850 property which at the lowest calcu- 
lation, according to the testimony, is worth $16,000; and now he comes 
and complains that he has failed to obtain the other half, — the other 
$15,000. He cannot be heard. A decree will be entered dismissing 
the cross-biil, and granting the partition. Ordered accordingly. 



IvES V. Grand Trunk Ry. Ce* 
(Circuit Court, E, D. MieUgan. June 35, 1887.) 

1. CoNSTiTUTiONAL Law— Trial by Jubt— Motion fob Nbw Trial. 

Whether under the seventh amendment of the constitution of the United 
Statea a motion to set aside the verdict of a jury can be heard before any 
other than the trial judge, as the circuit courts of the United States are now 
organized, guœre. 

a. Samb— Review by Full Bench., 

Whatever may be the influencé of the seventh amendment of the constitu- 
tion of the United States in relation to the power of auother than the trial 
judge to hear a motion fora new trial, as the circuit courts of the United 
Btates are now organized, it is not the right of suitors under existing laws ta 
ask a review before a full bench of the proceedings at a jury trial with a sin- 
gle judge. 

8. Same. 

The informai practice of reserving the motion for new trial, after verdict 
before a single judge, for argument and décision by a full bench, may be con- 
sistent with the requirements of the seventh amendment to the constitution 
of the United States; but a necessary limitation on that practice is that it 
must proceed entirely from the trial judge himself, and that it shall not be a 
right of the suitor against whom the verdict has gone to demand or request 
the trial judge to reserve the motion for that purpose. 

At Law. Application to submit motion for a new trial to a full bench. 

This was an action for damages for negligently kiiling the plaintifPa 
intestate. It was tried before the district judge of another district, sit- 
ting by désignation. An application was made to bave the motion for 

•HoTB. At the request of the trial judge, the reçular district judge sat in the court 
at the hearing of tne motion for new trial, and it was, with his concurrence, over> 
ruled.— [Rbp. 
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a new trial heard before the circuit judge and the regular district judge 
upon his return, or before thèse or either of them and the circuit justice, 
if he should come, or before any of thèse and the trial judge, if neces- 
sarily he should hear the motion. The application was subsequently 
made in the following letter of counsel to the trial judge, accompanied 
by the grounds of the motion for a new trial, viz.: 

"Deteoit, May 13, 1887. 

"Bbak Sir: I hâve caused a motion for a new trial to be entered in the 
case of Albert Ives, Adrn'r, etc., v. The Grand Trunk Ry. Co., and herewith 
send you a copy of it. You are aware that there is another case pending for 
the death of Mrs. Smith, caiised by the same unfortunate accident. Both 
cases in volve identically the same state of facts, and the law of one must be 
tbë law of the other. The main légal question in both cases is as to whether 
therè was any négligence on t.he part of the deceased in 'Iriving upon the 
track without louking in the direction of the approaching train. The testi- 
mony shows no conflict on this subject. It is indisputable tbat the track 
could hâve been seen from the position of the parties in the buggy for the dis- 
tance of three-quarters of a mile or more in the direction of the approaching 
train, had they stopped and looked just before entering upon the defendant's 
right of way. My contention is that this makes the question of contributory 
négligence one pureJy of law, and not of fact. There are other important 
minor questions invoJved in the motion. I hâve had a transcript made of the 
stenographer's notes of the testimony and proceedings at the trial, to be used 
on the argument. Now, what I havo respectfuUy to suggest is that, inas- 
much as the second case cannot be tried by you, but must be tried either by 
the circuit judgé or the district judge of this district, and will probably be 
tried by the latter, this motion should be heard, if not by Judges Bbow^ and 
Jackson together, at least by one of them — whichever is hkely to try the sec- 
ond case — in conjunction with yourself. I see no reason why you may not 
with ail propriety, if you désire so to do, refer the motion to Judge Beown 
and the circuit j udge together for heiu:ing. It is the practice of Judge Bbown 
frequently to reserve such motions for argument before himself and the cir- 
cuit judge together. I make this suggestion, — and I hope you will so under- 
stand it, — not from any désire to remove the motion from hearing by your- 
self, but in order to facilitate the disposition of it wben the opportunity may 
be aflorded by the présence of Judges Jackson and Beown, and the conveni- 
ence of counsel interested will permit. 

"Yours, truly, E. W. Mbddaugh. 

"Son. E. 8. Hammond, Memphis, Tenn." 

Don M. DîcMnson, for plaintiff. 

A. A. Harman and OUo Kirchner, {E. W. Medâaugh, of counsel,) foi 
défendant. 

Hammond, J., (after datîng the facts as ahove.") When the application 
contained in this letter was first made at the hearing by counsel then en- 
gaged in the trial, it was stated that, aside from any other embarrass- 
ments, the practice suggested might possibly be the re-examination of 
facts tried by a jury, otherwise than "according to the rules of the com- 
mon law," and therefore in contravention of the seventh amendment of 
the constitution of the United States; and that the power of any other 
than the trial judge to détermine a motion for new trial might be doubt- 
fol. It must be apparent that if this power exista it may be a matter 
v.a5K.no.3— 12 
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of right in the suîtors to hâve the proceeding9 before the jury and their 
verdict re-texamined by a full court; and that it should be well under- 
stood and regulated, as other sucb matters are, by ruies of practice and 
procédure open alike to ail litigaiits in the court, and not at ail dépend- 
ent upon auy whimsical indulgence, miscalled "discrétion," of the trial 
judge, be he the circuit justice, the circuit or the district judge; for it is 
manifest that the application can be made with no more right or propri- 
ety to one of thèse than to another, when their relation to the court and 
to each other is properly understood. Indeed, if there be involved in 
the application any right in the suitor, or power in the fuU court, the 
■wishes of the trial judge should not be at ail consulted, in any such sensé 
at least, as that he should control the question whether such a review 
should or should not be had, but the application should be made to the 
fuU court. He might and should be consulted as to the facts occurring 
at the trial, and as to his judgment about the verdict; and, as a compo- 
nent part of the court hearing the motion for a new trial, if perchance 
he should be theh in the court, he would take part in the disposition of 
the motion, but he alone, at least, should not détermine whether a full 
court should hear the motion. Eitlier congress by statute, or the court 
by well-considered rules of praotice, if there be authority, should regu- 
late the matler, and must. The absence of any such statute or rules 
would indicate that, as the courts are noworgànized, the power does not 
exist; and consequently the parties hâve no right to naake such an ap- 
plication to the trial judge any more than to the full bench. 

Yet, after as careful an investigation as I hâve been able to make into 
the common-law methods of hearing motions for new trial, in their re- 
lation to the trial judge, and of the casés which hâve considered the 
seventh amendment, I am not prepared to say that the practice pro- 
posed in this application is beyond the power of congress or the courts 
to adopt; ^nd, of course, do not feel called on hère to express an opin- 
,ion on that question. But to any one who undeftakes to interpret the 
constitutionaï amendment by the light of the common-law methods of 
re-examining a fact tried by a jury, it will become obvions that in the 
fédéral courts" it is impossible to imitate the constantly growing disre- 
gard of those methods by the practice prevailïng in the states of re- 
viewing the verdicts of juries in some appellate tribunal, generally the 
sU|)reme court, into which ail disputed questions of fact as well as of 
■law are trundled, the trial court and jury being used only as a wheel- 
barrow with which to do the trundling. Reformers of the fédéral judi- 
iciary having that end in view will find that no more with intermediate 
courts of appeal than with the suprême court of the United States can the 
constitutional restriction be evaded, however intense may become the de- 
sire of having facts tried by a jury re-examined in as many ways and as 
many courte as the législature inay choose, or the greàt American prin- 
oiple of the right of appeal may demand. Perhâps the fuUest indulgence 
in this regard possible under the fédéral constitution, as amended since 
our existihg System was established, would corne from the adoption of 
the common-law System of judicatory organization, whether that of the 
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ancient common-law or the Nîd Prius création of the statute of Westmin- 
ster. And il is possible that the re-examiuation of a fact tried by a jury 
in the only mode perniitted by the constitutional requirement will always 
_be impaired, or at least not fully operative, under any other System than 
that to whieh those rules of the common law, to which we are bonnd, 
were adapted. Thèse contemplate a superior and supervising, but not 
appellate, court to do the work of adjudication; and the sending of one 
or more judges to try issues of fact with a jury, but under the supervision 
of the superior court, to which the record is to be returned with the trial 
judge's notes of évidence, his report of the proceedings, bills of excep- 
tion, etc., where the rule to enter judgment, or for nonsuit, or motion in 
arrest of judgment, or for new trial, or on points or cases reserved, etc., 
and ail like proceedings are to be heard; or else a trial at bar, as at com- 
mon law, before the superior court itself. If this be too antiquated, 
■whatever restrictions the constitution has imposed upon more modem 
methods of organization, or, rather, whatever inconveniences or loss of 
advantages may resuit from the inadaptation of modem organizationa to 
the raies of the common law for the re-examination of a fact tried by jury , 
must be endured until the constitution be changed to rid us of the re- 
striction. Const. U. S. amend. VII. 

Under the common-law organization, to which thèse rules of the com- 
mon law for the re-examination of facts tried by a jury were so nicely 
adjusted, the trial judge, as I understand it, whether the trial had been 
at mm prius or at bar, was not at ail necessarily a constituent part of the 
court to hear the motion for a new trial, nor any other motion in the 
further progress of the case. He might hâve been a justice of another 
court, or no justice at ail, — in some cases being a sergeant, a sheritl", or 
an under-sheriff, — or any one to whora the king's commission to hold 
the assizes or sittiugs had gone, or to whom a writ of trial had issued. 
But the fundamental principle was that the motion for new trial must be 
heard in the court where the record was pending. But even as to that 
principle, by statutes passed before our Révolution, in some cases it came 
about that the motion for new trial could be heard in an entirely dif- 
férent court — in either the king's bench, common pleas, or exchequer — 
from that to which the case belonged. But in ail the mutations of the 
practiceat common law it was an essential, though not under ail circum- 
stances an indispensable, requirement that the trial judge's notes, — be he 
whom he might be, and to whatever court he belonged, — and his report 
of the trial, should be at hand, though not at ail a part of the technical 
record; and thèse he might or might not furnish, as he should choose. 
And, if the ground of the motion was that the verdict was against the 
évidence, his opinion on that subject was controUing; not absolutely, in 
technical theory, for sometimes the rule was departed from, but nearly 
always in actual practice. It seems, however, that upon any other grounds 
that might be alleged for a new trial, his opinion was not of so much 
conséquence; but, as to that, and the ground of excessive damages, — 
which is only a brancb of the other, — the trial judge who had seen the 
witnesses, had heard them testify, and in ail things observed the progress 
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of the trial, precisely as the jury had, was consîdered the best possible 
judge of the merits of the motion based upon thèse grounds, for setting 
aside the verdict; and this, thougli he were only an under-sheriff or some 
petty judge of an inferior court to whom a writ of trial had issued. 

Turning now to our fédéral organization, and avoiding ail confusion of 
ideas growing out of the barest resemblance to its remote ancestor, and 
it cannot be said that we hâve any such system of courts as that to which 
"the common-law rules for the re-examination of a fact tried by a jury" 
may be applied or adapted. Our judges bear no such relation as tlîat to 
the court nor to each other. When sitting alone they try a case with 
the jury, and necessarily, however constituted at the particular trial, the 
court pro re nata, is entire within itself ; bas no superior court or judge 
to supervise it; and, as now organized, can bave none like the superior 
court at Westminster, supervising trials at nid prius or the sittings for 
London and Middlesex, where the duties of the trial judge bave been held 
to be ministerial, rather than judicial. The judges cannot, of them- 
selves, by common practice, create such a System, nor distort the one we 
bave into that without usurping législative functions, and doing violence 
to the rights of the parties. Nor is this an unimportant considération hère, 
for, taking our organization as we find it, and it is best to understand, 
as always in such matters, precisely what are the grounds of any judicial 
action, the relation of the parties and the court to it, and of the judges 
themselves; for courts do not exist for any one case, nor for the especial 
benefit or indulgence of one particular suitor , but for ail cases and suitors, 
among whom there should be no favoritism or spécial dispensations from 
constitutional or législative trammels that are felt to be irksome, and, 
perhaps, justly so. There are other embarrassments that preclude a good- 
natured yielding to the eagerness of disappointed suitors for the indul- 
gences asked by this application, not the least of which is the almost cer- 
tain resuit of having to grant it in every case, thereby annulling the pro- 
visions of the statutes for the dispatch of business by a single judge. 
Most of the business is done that way, and must be; and a court of 
original cognizance, held by two or more judges, is almost an anomaly in 
American jurisprudence, and in the actual practice of our fédéral System 
it is but little more than a pretense, like that of selectirig a président by 
an électoral collège. Again, let us suppose a case tried by a circuit judge 
and a jury being reheard on a motion for a new trial before the circuit 
justice and the circuit judge, and that they difïer in opinion. What is 
to be the resuit? Indeed, what is to be the resuit of such différence, 
on motion for new trial, if originally they heard the case together before 
the jury; and would there be any other rule of judgment in the one case 
than in the other? At common law the verdict would stand without réf- 
érence to the opinion of either judge, except that the almost universal 
rule of practice was to permit the opinion of the trial judge to preVail on 
the question of the verdict being against évidence, and as to that, whether 
he be in the court that hears the motion or not, though as to other mat- 
ters this was not the rule at ail; and hence, perhaps, we bave the com- 
mon notion that none but the trial judge can bear a motion for new trial. 
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except he die, when ex necessitate rei it may be graiited by tbe succeeding 
judge. 

Under our System, prior to the act of 1872, (Rev. St. §§ 650, 652, 693,) 
the resuit of a différence between the two judges would hâve been the 
same as at common law, for it was not one of thèse questions which could 
bave been certified to the suprême court. Lanning v. London, 4 Wash. 
C. C. 332. For constitutional reasons already mentioned, perhaps it re- 
mains a question that cannot be certified under the act of 1872, where- 
fore it may be that the opinion of the presiding judge could notprevail, 
and the resuit would still be the same, as at common law, and prior to 
the act of 1872. Practically, no doubt, the judge who did not hear the 
case would yield his judgment to the other, if insisted upon, for the same 
reasons precisely that the common law gave for the personal influence of 
the trial judge; but technically, perhaps, he would not be bound to do 
this, except upon the theory that technically he had no business in the 
court, and the trial judge had absolutely the only power to détermine the 
motion. Or the trial judge would, deferentially, submit to the other be- 
cause it would be his rulings that were challenged by those of his brother 
judge, and a modesty that might be exaggerated would control the ques- 
tion. Or another solution would be that the judges would grant a new 
trial only because of the différence of opinion, and this without référence 
to themerits of the motion; and that would be a situation for which the 
disappointed litigant and his zealous counsel would struggle with might 
and main; and we should find every one going through a process which 
should be allowed to ail, if allowed to any; for the importance of the 
case in the heated imagination of the defeated suitor and his counsel can 
furnish no satisfactory test of discrimination between cases that are and 
those that are not to be allowed this advantage. But, more than this, 
either of thèse solutions, except perhaps the first, would be a re-exami- 
nation of a fact tried by jury, otherwise than by the rules of the common 
law, which, on a divided opinion, would protect the verdict. Moreover, 
this unconstitutional resuit, if I may so speak, is far more likely to happen 
when the judges, upon the call of counsel, sit to hear the motion inform- 
ally and not as a court fuUy charged with the business in hand than under 
any other circumstances. There is, therefore, in tolerating such applica- 
tions an extent of embarrassment that forbids the practice of making 
them, to say notbing of that which the trial judge feels of being suspected 
of an insufferable self-conceit if he refuses the demand of counsel for what 
is somewhat inaccurately called a "full court," it being already full with 
the trial judge on the bench. If thèse considérations are correct, unless it 
can be determined that thèse applications are matters of right, in which 
case the court as constituted to hear the motion is the proper place to 
make the application, there is danger, if left to the trial judge to déter- 
mine how the motion shall be heard, that he will too readily yield to the 
coercion of a fear that unpleasant imputations of resentment or self-conceit 
control him in refusing it. 

In what has been said there is no purpose to deprecate the practice 
ihat prevailsso extensively amongst us as co-ordinate judges of the same 



182 FEDERAL EEPORTEB. 

court, of callîng to each other's assistance in questions of difficulty, 
whether they arise on motions for new trial or othervvise. From the 
earliest history of the common iaw that informai practice, — so called be- 
cause it is entirely beyond tbe demand or right of suitors, and is in itself 
intolérable but for that characteristic feature of it — bas existed among 
the judges of the same court. Out of it bas been developed the exten- 
sive practice of cases and points reserved at nid prius or elsewhere for dé- 
termination by ail the judges, and the habit of shaping the trial so as to 
save the benefit of such consultations to the judges who feel that the ad- 
vice of their brethren should be taken. The court of crown cases re- 
served, in England, owes its origin to this practice, which, in a sensé, ob- 
viated any necessity for a writ of error in criminal cases. But a discrim- 
ination should be made between the rights of the parties in a strictly nid 
prius System, like that of the common Iaw, and the practice like that now 
under considération, because, while they are very much alike in some re- 
spects, they are vastly différent in essential characteristics. Wherever 
it is mentioned in the books, attention is called to the necessary limita- 
tion upon it that it must be whoUy voluntary and informai, and proceed 
entirely from the judges themselves. No right exists in the parties to 
invoke it, and it is an encroachment of counsel to embarrass the judges 
by, applying to them to advise with each other. The difficulty must 
otherwise appear than through the magnitying suggestions of counsel, 
after the point bas been decided without any feeling of difficulty on the 
part of the judge, or any suggestion from him that the question should be 
Bubmitted to ail the judges. If the subject were thus left to counsel, not 
a point would be ever decided in any other way than by ail the judges, 
and no case would be too unimportant to provoke the importunity of 
the counsel engaged. 

In the oath originally prescribed for the judges errant or itinérant, in 
the time of Henry the Second, they were to do ail kinds of right and jus- 
tice in their circuits, "unless the controversy were of such importance 
that it could not be determined but in the king's présence, or so difHcult 
that the judges doubted about it, and desired to refer it to the king." 
"Worth. Jur. 105, 29 Law Lib. 35. By the common Iaw everything had 
to be determined by the full court, and it was considered the absolute 
right of the suitors in ail cases to hâve the décision of the four judges, 
until parliament passed acts allowing them to sit apart for the dispatch 
of business, as our congress bas doue. But "cases of difficulty are, at 
the instance of the judge himself, ec mero motu, sometimes argued before 
the full bench. That, however, is only in the judge's discrétion, for the 
décision of the single judge is conclusive in ail matters brought before 
him, unless lie think fit to open the case for rehearing." 3 Chit. Pr. 6. 
And in an act of parliament providing for certain cases the judges were 
especiaUy permitted to reserve questions of difficulty. But, says the 
author: "It will be observed that the désire of the suitor to appeal to 
the full court is not allowed to bave any effect, but it rests entirely upon 
the discrétion of the judge." Id. 17. 

So Mr. Jijstice Stephen tells us, in speaking of this informai practice 
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în criminal cases, and of the growtli of the court of crown cases reserved 
out of it, that before and after the statute creating that court it was "ab- 
solutely in the discrétion of the presiding judge at a trial whether he wUl 
or will not reserve a point for its décision," and that so seldom is it done 
that the court has little to do, and does not try 20 cases a year. 1 
fiteph. Crim. Law, 311, 312. Mr. Circuit Judge McCeaey, in Adams 
V. 8pangler, 17 Fed. Rep. 133, says: 

"At the request of the district judge, the motion for a new trial has been 
heard by the l'ull bench. I mention this lest counsel mlght fall into the mis- 
apprehension that motions of this character are heard by the circuit judge aa 
a matter of course. It is only when the district judge requests it that they are 
so heard. If it were left to counsel, every case tried before the district judge 
would hâve to be reheard." 

And he might hâve added that every case tried before the circuit judge 
would be rrfieard before the circuit justice, or the district judge, and 
every case tried by the circuit justice before one or both of the other two, 
because there is no substantial distinction in this regard, growing out of 
any différences of relative rank between the judges, if one stops to think 
of it, to fumish any limitation; and counsel would never stop as long 
as there was any chance for another judge. Other expressions in the 
books and cases could be abundantly cited to show that the judges hâve 
always discountenanced any practice which permits suitors to convoke 
this advisory court, if I niay so eall it, by an appeal to the trial judge, 
which in the nature of it is coercive, by introducing an élément of un- 
due influence, an indisposition, namely, to refuse that which, being re- 
fused, subjects him to the unpleasant imputations before referred to hère. 
As in this case, there was no difficulty in it of a nature to suggest the 
necessity of a consultation for the purpose of solving the difficulty, and 
it seems to me that ail that is said in favor of it is only magnifying its 
importance merely to hâve that review before the other judges, one or 
more, which counsel so earnestly désire. If I should grant it, it would be 
solely because counsel ask it, and that I do not shrink from the ordeal pro- 
posed; but, inmy view, that is an utterly untenable rule of judgment in 
detérinining the application,^ — one that should bave no influence on the 
question, and of which suitors should not be allowed to take advantage. 

A System which in any case furnishes no review of questions of law 
arising at a trial by jury, whether the trial be before one judge or more, 
be he circuit justice, circuit or district judge, may be conceded to beun- 
satisfactory and defective; but the remedy is not with the judges, but 
with congress to provide an organization adapted to a constitutional 
amendment submitted the very day after the présent judiciary System 
was established, and ratified several years after. If the judges are to 
mitigate the evil complâined of, they should do it thoroughly and im- 
partiàlly, by uniform rules of practice which reserve every motion for a 
new trial for hearing before a full bench, and not confine the indulgence 
capriciously to those suitors who are most active and persistent in seek- 
: ing it. No spécial favors to suitors or cases based upon any gradation of 
the relative importance of the cases can be shown in the administration 
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of judicial functious, without impairing confidence in the impartiality of 
the courts, if the discrimination proceeds from the court itself, and it 
cannot be responsible for such discriminations by congress. This has 
seemed to me, under the circumstances, a very important matter, and I 
hâve taken occasion to carefully consider it and détermine, for myself at 
least, what a trial judge should do; but I shall submit thèse views to my 
brethren in the court, and be guided most cheerfully by their better judg- 
ment. 

It is perhaps not proper now to consider in détail any of the argu- 
ments of this application that would somewhat involve the considéra- 
tion of the grounds of the motion for a new trial; but it raay be stated 
that they assume that the question of contributory négligence was one 
of law upon undisputed facts, which, however, was strenuously denied 
by the plaintiflf, and at the trial it was submitted to a jury on the évidence, 
and found against the défendant. It is that ruling which the défendant 
wishes to review before other judges upon a stenographer's notes. If it 
were solely a question of law, perhaps, there could be, other objections 
aside, no serious obstacle to such a review of it, however informally ; but 
if it be one of fact, perhaps the constitution of the United States protects 
the verdict against the proposed review, even if direeted by an act of con- 
gress. The pendency of another suit by other parties cannot affect the 
question we hâve hère. The défendant cannot complain if it has another 
chance before another jury and another judge and obtains a verdict. This 
verdict cannot properly influence that trial, and would not be permitted 
to do so. If it were proposed to try the other case upon the évidence or 
record hère on this motion for a new trial, and to bave both go off upon 
the décision of the proposed court of review, there raight be some force 
in that suggestion; but, a& it is, it seems to me unimportant. Applica- 
tion dismissed. 

Note by Jtjdge Hammond. it has been my intention to append a note 
tracing with précision, so far as itiiglit be done from the law bool<s, tlie prac- 
tice to wliich ttie seventh aiuendment o£ tlie constitution of the United States 
has bound us, of re-examining a fact tried by a jury "according to the rulea 
of the common law." I hâve before me the rough draft of such a note, and 
quite a mass of références to authorities that hâve been exatnined, but the 
subject ia too extensive forso condensed a treatment as would be appropriât© 
in this place. 

The seventh amendment was submitted and ratifled after our existing ju- 
diciary establishment was adopted, and there has never been any législation 
with especial référence tothat amendment, which has, of itself, a history that 
has a most important bearing on our subject. Now that there is a probabil- 
ity that the fédéral courts uiay be soon reorganized, there may be some perti- 
nency in a suggestion that the force and efEect of that amendment should be 
carefully considered in its relation to any reorganization that raay be had. 
The amendment is very peculiar, and in ail the constitutions of ail the states 
there is nothing like it, except in the constitution of West Virginia, which 
substantially copies it. They hâve one and ail protected the right of trial by 
jury, but none of them has forbidden the re-exami nation of a fact tried by a 
jury "otherwise than according to the rules of the eommon law, " except thèse 
two. Such re-exan:ination is, in most if not ail the states, a very wide de- 
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parture in its methods from the rules of the coramon law, and it may be 
doubtful if any fact tried in a fédéral court has ever been re-examined "ac- 
cording to the rules of the common law." Congress has never taken the 
trouble to regulate such re-examination according to the constitutional re- 
quirement, nor to déclare how it shall be done, under a judicial System estab- 
lished before the ainendment was made, and which is ill adapted, to say the 
least of it, to the process of re-examining a fact tried by a jury "according to 
the rules of the comraon law. " 

The question arises whether congress is not confined by the amendment to 
some System of organization for the courts, wherein thèse rules of the com- 
mon law may hâve full play, for nothing is plainer than that it has not the 
same freedom of action as the states, in providing for the re-examination of 
a fact tried by a jury. At ail events,' the courts should not be left during 
another century to tlounder about as they hâve been left during that which 
will close September 24, 1889. the centennial of our judiciary act. 

!£j< S* XX* 



German-American Bank v. City of Brenham. 
(Circuit Court, W. D. Teaas. April Term, 1888.) 

1. Municipal Corporations— Bonds— Powbk to Issue, 

The défendant city, being authorized to borrow money for "gênerai pur- 
poses, " had çower to issue commercial bonds for the sums borrowed which 
will legally bind the corporation. 

2. Samb— Constitutional Law. 

The city was chartered in 1873. The state constitution of 1876 provides 
that such cities as Brenham may "collect an annual taxto defraytheexpenses 
of their local government, not to exceed for any year one-fourth of one per 
cent. " The bo~nds were issued in 1879. Held, that the said provision did not 
lorbid the défendant city to borrow money for "gênerai purposes," or to de- 
fray the expenses of its local government. 

8. Same— Innocent Pokohasbr— Notice. 

The money borro wed on the bonds was expended unlawf uUy by the city coun- 
cil to aid a rail way company. The whole séries of bonds and coupons were pur- 
chased by Mensing before any of the coupons were overdue. While Mensing 
held them, some $3,000 of the coupons became past due and unpaid, and-in 
that condition Mensing pledged the bonds and coupons to plaintiffi to secure 
the payment of borro wed money. Held, that if the jury find that Mensing 
had knowledge of the fact that the city council, in borrowing money on the 
bonds, intended to expend the money obtained from the bonds, or did expend 
the same, in the aid of a railway company, the plaintifE, as to the dishonored 
coupons, should not recover. 

4. Same— Plbdgb. 

The pledgee, the plaîntifl, in relation to the dishonored coupons, must be 
charged with such knowledge of the issuable facts as the jury may belle ve 
the pledgeor, Mensing, should be charged with. 

{SyUaius by Boarman, J.) 

At Law. Tria] by jury. 

Henry Sa,yles and Davidson & Minor, for plaintiff. 

Maxey & Msher and Peder & Peeler, for défendant. 

Boarman, J., (prally charging Ûiejury.') The défendant, in his plea in 
abatement, sets up that the plaintiff does not own or hold the bonds in 
such a way as to enlitle him to sue in this court. This plea présents an 
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issue of fact which you are to détermine. I charge you thaï the bonds 
and coupons in question are on their face commercial paper. The hold- 
ing of such a paper, the employment of counsel to sue on thèse coupons 
by the bank, the failure of défendant to show or suggest that any one else 
is the owner of the coupons, makes a prima fade case in favor of plaintiif. 
If you find that Mensing was the purchaser and owner of tiie coupons, 
and that he pledged them to secure aloan made to him by the bank, and 
that in fact Mensing no longer claims or owns the coupons, you will find 
for the plaintiff. The failure to suggest that any one eise owned the 
bonds or coupons, or to name any one else as their owner, is a strong 
circumstance in favor of the plaintiff. 

Now, upon the other issues, I charge you that bonds to the amount of 
$15,000, with interest coupons attached, were issued in 1879 by the 
défendant city, then operating under charter of 1873. In that charter 
section 2 says "that the city council sliall bave power and authority to 
borrow money for gênerai purposes, not exceeding $15,000.00, (fifteen 
thousand dollars,) on the crédit of the city." The constitution ofthestate, 
1876, allows sûch cities as Brenham to "coUect an annual tax to defray the 
expenses of their local government not to exceed for any year one-fourth 
of one per cent." The power of the city to borrow money carries with 
it the authority to issue bonds in this case. It may be that the limita- 
^on of the power to tax beyond one-fourth of 1 per Cent, impairs the 
ability of the défendant to pay the bonds and coupons; but I do not 
think it dénies the capacity of the corporation in 1879 to issue the bonds, 
as commercial paper, and bind the constituency to the payment thereof. 
Hence you will begin yoUr considération of the issuable facts with the 
fixed opinion that the city must pay the coupons now sued on in full, 
unless you shàll find adversely tO plaintiff on the single issue I shall di- 
rectly présent to you. If you find adversely to plaintiff on that issue, 
recovery can be had for only a part of the coupons sued on. Before 
stating that issue, let us sum up sonie of the matters of fact that are not 
disputed. Such évidence shows that the city, under the charter of 1873, 
issued, by ordinance, in 1879, the bonds, the coupons on which this 
suit is brought; that the city, in pursuanceof ordinances, sold the bonds, 

and that of the proceeds of the sale were expended by the city 

council unlawfully; that is, in aid of a railway company; that Giddings 
bought $5,000 of the bonds in August, 1879, and that Mensing became 
the owner of the whole issue before March, 1883, the interest couponâ 
having been paid up to that date; that while Mensing held and owned 
the coupons of the whole issue, three séries ofthem, amountingto $2,250, 
became due and were unpaid; thèse unpaid coupons were due as follows: 
March, 1883; September, 1883; March, 1884; and Mensing pledged them 
after the last date to the plaintiff to secure the payment of a loan made 
by the bank. The défendant, having shown that some of the coupons 
were past due before the bank became the holder of them, bas offered 
évidence to show that Mensing was charged with knowledge of such facts 
atteuding the issue and sale of the bonds, and the unlawful purposes from 
which the money obtained from their sale was expended by the city 
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council, as should forbid the bank, to whom Mensing pledged the over- 
due coupons to recover on the past due coupons, amounting to $2,250. 
Now, then, the single issue of fact which I shall présent to you is, 
does the évidence show that Mensing, who purchased the bonds before 
the séries of coupons mentioned were past due, andinwhose hands they 
had become due, knew at any time before the purchase of the coupons 
that the city council in causing the bonds to be issued ostensibly for 
"gênerai purposes," as is recited on the face of the bonds, really intended 
that the proceeds of the bonds should and would be used not for "gên- 
erai purposes," but that the proceeds were to be expended, and were ex- 
pended in the aid of the railway company ? In considering this mat- 
ter you must keep in mind that the acts or intentions of the city coun- 
cil, acting as an officiai body in the exercise of powers delegated to it 
can be ascertained in but one way, that is by a fair reading of the city 
ordinances. Such a reading of the ordinances relating to thèse bonds 
shows clearly that the bonds were issued for "gênerai purposes," and 
you will be authorized, when considering the rights of an innocent pur- 
chaser, one purchasing before maturity and for value, to conclude that 
the corporation issued, and intended to issue, them for such purposes 
as are stated in the bonds. Such a conclusion would be entitled to the 
force of a légal presumption in favor of the plaintifif if the pledgeor, Men- 
sing, had corne into the ownership or possession of the coupons before 
any of them were overdue. It being admitted that $2,250 of the cou- 
pons were overdue when they left the hands of MenSing and came to the 
German Bank, you are advised to put such a conclusion aside, and exam- 
ine ail the évidence illustrating the issue I hâve presented. You may in- 
quire into the acts, sayings, purposes, or intentions of any one or aU of the 
several members of the city council, as individuals, for the purpose only 
of ascertaining whether or not Mensing had any understandings with 
them, or any one of them, to the effect that the corporation would issue 
the bonds ostensibly for a lawful purpose, but that in fact the money 
obtained from the sale of the bonds should or would be expended in aid- 
ing a railway company. You may inquire, too, whether Mensing, at 
any time before he bought the bonds and coupons, knew that the money 
coming from the sale of the bonds had been at any time expended by 
ordinances unlawfuUy passed by the city council. If, upon considering 
such testimony, you should find that Mensing was charged with such 
knowledge, at any time before he purchased the bonds, then you will 
deny the plaintiff any recovery on the $2,250 of coupons which were 
overdue, but you will allow plaintiff the balance of his demand. Your 
conclusion upon that single issue will control your verdict. By way of 
further défense the défendant contends that the city did not comply with 
that article of the constitution which proviejes that ail cities, before in- 
curring a debt, shall provide by ordinance for securing the payment of 
the interest thereon, and for a sinking fund to pay the principal, and 
therefore the plaintifif was charged with the knowledge of their invalid- 
ity. Thp plaintiff relies on the folio wing ordinance to show compliance 
with the requirements of thè constitution: 
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"Sec. 7. That there be and is hereby appropriated out of the gênerai ad 
valorem tax of the city one-eighth of one per cent., or so mueh thereof as may 
be necessary, on the assessed value of the taxable property of the city as a 
spécial interest and sinkin^ fund with wliich to pay the interest on said bonds, 
and liquidate the same, and said fund sball be kept separate from the other 
funds of the city, and shall be used for no other purpose, Sec. 8. That this 
ordinance go into efifect, and hâve force from and after its passage." 

I charge y ou that the ordinance read to you, in connection with the 
other ordinances that I shall not read to you, shows a substantiel and 
sufScient compliance with the law, and as to this défense you will find 
for plaintiff. 

Verdict for plaintifE. 



RuTZ V. Séeger d (d. 
(CHreutt Court, S. B. Illinois. February 11, 1888.) 

RiPABIAN RiGHTS— AtuLSIOIT — ACCRKTION. 

A portion of plaintifl's land situated on the eastern bank of the Mississippi 
river was washed away by rapid and perceptible stages, and lodged in the 
river opposite. This occurred during the spring floods, a strip of land from 
250 to 800 feet in width being carried away each time, which could be seen in 
its progress. Blocks and masses of earth from 10 to 15 feet in width frequently 
caved off and fell into the river, and were carried away. Held, that plaintiiËf 
was entitled to as much of the land as formed in the river by this process be- 
tween the adjacent shore and the thread ot the river, together with accumu- 
lations caused by the graduai washing away of an island above plaintifE's 
land, and which was deposited and fllled the space between the shore and the 
new formation in the river.' 

At Law. Ejectment brought by Edward Rutz against Benjamin Sée- 
ger and the city of St. Louis. 

EdsaU & Edsall and R. A. Haîbert, for plaintiff. 
Levereet Bell and WiUiam G. Kueffner, for défendants. 

Geesham, J. This cause having been heretofore, to-wit, on the lOth 
day of November, 1886, in pursuance of the written stipulation of coun- 
sel for the respective parties on file herein, heard and tried by the court, 
without a jury, and the court having considered the évidence, including 
the admissions and agreements as to facts made by the respective parties 
upon the trial, and having also heard the arguments of counsel, there- 
upon took the case under advisement. And now, on this the llth day 
of February, 1888, the court, being sufficiently advised in the premises, 
doth find the foUowing facts: 

1. That in the year 184? one August A. Blumenthal acquired and 
then owned the title in fee to surveys numbered 149, 150, 151 , 152, 
153, 154, 155, and 156 of the coramon fields of Prairie du Pont, in the 

»J?or a discussion of the doctrine of alluvion, avulsion, and aocretiou, see Serrin v. 
Grefe, (lowa,) 25 N. W. Rep. 327, and note; Mulry v. Norton, (N. Y.) 3 N. E. Rep. 581,. 
and note. 



BTJTZ V. SEEGEB. 189 

county of St. Clair, in the state of Hlinois; and that Edward Rutz, the 
plaintiff in this suit, acquired from said Blumenthal his said title to said 
land prior to the commencement of this suit. 

2. That the map or plat made by G. F. Hilgard, county surveyor of 
St. Clair County, 111., produeed in évidence and marked "PlaintiflPs Ex- 
hibit B," is a correct map and plat of said promises, and of the several 
surveys and Unes indicated thereon; which said map is included in and 
made a part of thèse findings, and to which référence is had for greater 
certain ty. 

3. That it appears from the évidence, field-notes, and plats in évidence 
that said surveys, numbered 149, 150, 151, 152, and 155, are each one 
arpent, or about 12 rods, in width, and the said surveys 153 and 154 
are each two arpents, or about 24 rods, in width; and that the said sur- 
vey numbered 156 is three arpents, or about 36 rods, in width; and that 
the said several surveys adjoin each other, and lie side by side in the or- 
der the same are respectively numbered, survey 149 being upon the ex- 
trême northerly and survey 156 being upon the extrême southerly side 
of the entire tract; and that each and ail of said surveys extended to and 
are bounded by the Mississippi river on the north-westerly ends thereof, 
and extend south-easterly from the Mississippi river, the average distance 
of about 1,000 rods to the hills or blufls on the Illinois side of said river. 

4. That the said title of the said Blumenthal to said lands so acquired 
and held by the said plaintiff is derived from and based upon the title, 
and claim of the inhabitants of the village of Prairie du Pont, mentioned 
in the report of the commissioners, Michael Jones and E. Backus, dated 
at the commissioner's office, Kaskaskia, December 31, 1809, read in évi- 
dence from volume 2, the "American State Papers — Public Lands," com- 
mencing on page 167 of said volume, and which report was confirmed 
by section 3 of the act of congress of February 20, 1812, entitled "An 
act for the revision of former confirmations, and for confirming certain 
claims to lands in the district of Kaskaskia," contained in 2 U. S. St. at 
Large, 677, 678. And it appears from the said report of said coni' 
missioners that the tract of land therein described and awarded to the 
eaid claimants as inhabitants of the said village of Prairie du Pont, to- 
gether with certain land awarded to the inhabitants of the village of Ca- 
hokia, was "bounded on the west by the Mississippi, including the ad- 
jacent islands, beginning a quarter of a league above the little river Caho 
Kia, and extending south and east for quantity so as to contain a tract 
of four leagues of land square." 

5. That said Blumenthal, in the year 1849, after he had acquired 
title to said surveys in said Prairie du Pont common fields as aforesaid, 
took possession under his deeds of the property mentioned in said sur- 
veys; and that his actual possession never extended further west than 
the eastern edge of the Mississippi river; and that the plaintiff, Rutz, 
succeeded to the possession of said lands of the said Blumenthal prior to 
the commencement of this suit. 

6. That the premises described in the déclaration, and sued for, are 
located at the présent time, and were at the commencement of this suit. 
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èriétwardly of the center of the main chalmel ofth6 Mississippi river; in 
tÊfe eounty of St. Clair, in the state of Illinois. 

7. That there was no dry ground formed in the Mississippi river in 
the year 1860, in front of the wstier's edge, as it then existed, opposite 
to the said land of the said Biumenthal, on the main shore. 

8. That, as' appears from a survey of said lands made by William 
Deneen,' as the county surveyor of St. Clair County, 111., on November 
16, 1850, at that time, the dry land of said surveys numbered 149 to 
166, inclusive, extended westwardly to the line indicated by the words,' 
"River Bank, 1850, by Deneen," on the map marked "PlaintifPs Ex- 
hibit B;" and that the main land of said surveys, numbered 149 to 156, 
inclusive, in the year 1850, extended westwardly over and across and 
included about 60 rods in width of the lands described in the déclaration, 
to-wit, that portion of said lands lying between the river bank in 1850, 
as indicated by said Deneen's survey, and the line marked "Old Sur- 
veyed River Bank, 1814," as said lines are respectively designated on 
said map, and that in the year 1863 the main and dry lands of the sur- 
veys 149 to 156 extended about 15 chains, or 60 rods, further westward, 
and beyond the line of the ri Ver bank so surveyed i)y said Deneen in 
1850; and that the easternbank of the river, in 1863, was about one- 
half a mile west of a dwelling-house, hereinafter mentioned, then stand- 
ing on survey No. 161. 

9. That the greater part of the so-called "Arsenal Island," which now 
extends over and is embraced within the boundaries of the land described 
in the plaintifif's déclaration, is located upon the site of the dry land of 
Baid surveys numbered 149 to 156, inclusive, as the same existed from 
1850 to 1863; and that the residue thereof, being about one-eighth of 
the entire width of the same, is located upon the bed of the Mississippi 
river as it then existed, and lies easterly of the thread, or middle line, 
of said river. 

10. That between the years 1863 and 1873 the river front of the said 
Burveys numbered 149 to 156 was washed away, so that in July, 1873, 
the river front of said lands only extended to the line marked "River 
bank, 1873," on said map; and that said river bank thereafter continued 
to wash away, and cave in, until it reached the line marked "River bank, 
1884," on said map. 

11. And the court further iinds from the évidence that such washing 
away of said river bank did not take place slowly and imperceptibly, 
but, on the contrary, the caving in and washing away of the same was 
rapid and perceptible in its progress; that such washing away occurred, 
principaUy, at the rises or floods of high water in the Mississippi river, 
which usually occurred in the spring of the year; that such rises or 
floods varied in their duration, lasting from four to eight weeks, before 
the waters of the river would subside to its ordinary stage or level; that 
during such floods there was oisually carried away a strip of land from 
off said river bank, from 250 to 300 feet in width, which could be seen 
and perceived in its progress; that blocks or masses of earth from 10 to 
16 feet in width frequently caved off and fell into the river, and were 
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carrîed away; that in the spring of the year 1872, Mr. Blumentbal, the 
occupant of tlie land, lived in the dwelling-house situated on survey 
numbered No. 151; and the river had previously encroached upon the 
land, se that the house was then about four or five hundred feet back 
from the river bank and water's edge, as it then existed. When the 
spring rise or flood occurred that year, the said Blumenthal became 
alarmed for the safety of his house, and imniediately commenced taking 
the same down, and removing the same further from the river bank, and 
in 80 doing.worked for four or five days in succession, at the expiration 
of which time the bank had caved in and washed away so rapidly that 
the bank and waters of the river had approached within 20 feet of the 
foundation where the house stood, before the waters subsided, carrying 
away the greater portion of the foundation of the house; that such cav- 
ing in and washing away continued until the building of the dyke on 
the eastem side of the river above said lands, by the United States gov- 
ernment, in the year 1876. 

12. That the said washing away of bank on the front of the said surveys 
was caused by dykes built by the city of St. Louis, on the western side 
of the river, at the points where the same are indicated on said map, 
causing the carrent of the river to flow over to and against the eastem 
shore, and against the lands of the plaintiff ; that the western bank of the 
river, opposite the plaintifif's land, is rocky, and there appears to hâve 
been no material change in the same since the first survey thereof by the 
United States government. 

13. The court further finds that in 1853 there existed an alluvial for- 
mation, or body of land, on the western side of the river, near the Mis- 
souri shore, then called "Quarantine Island," which, in that year, 1853, 
was surveyed by William H. Cozzens. The location and boundaries of 
said island is indicated upon said map, the same being shaded in red, 
and baving written thereon the words and figures "Quarantine Island, 
also called 'Arsenal Island,' as surveyed in 1853." In 1858 said island, 
in low water, extended to and adjoined the main land on the western or 
Missouri side of the river. At some times between the years 1853 and 
1863 the greater portion of said Quarantine island washed away so as 
only to leave remaining that portion theteof embraced within a second 
survey thereof made by said Cozzens in January, 1863, the location and 
boundaries of which are indicated upon said map by the words "Survey 
No. 411, of St. Louis lands, school lands, Arsenal island, as surveyed 
in 1863;" the letters and Unes there being shaded green upon said Ex- 
hibitB. 

14. Said Quarantine island, since its resurvey in 1863, bas been called 
"Arsenal Island," and.at the time of said surveys, in 1853 and 1863, 
the same was situated on the west side of the main channel of the Mis- 
sissippi river, and about two miles further up the river than the lands de- 
scribed in the déclaration; and no part of the same then extended down 
the river opposite the plaintiff' s lands. 

15. On February 10, 1863, a part of said island designated as "Sur- 
vey No. 411, of St. Louis school lands," containing 109.92 acres, was 
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assigned to the St. Louis public schools in pursuauce of the act of 
congréss of May 13, 1812, entitled "An act making further provision for 
the settling claims of land in the territory of Missouri," (2 U. S. St. at 
Large, 748,) and of the supplementary act of May 26, 1824, (4 U. S. 
St. at Large, 66,) and the residue of said island, as so surveyed in 
1863, being 9.65 acres on the northern end thereof, appears to hâve been 
also assigned to St. Louis public schools on August 25, 1864, as indem- 
nity for school lands lost in section 16, township 45 N., range 7 E., of 
the St. Louis district, Mo. 

16. By deed dated February 8, 1866, the St. Louis public school con- 
veyed said Quarantine or Arsenal island to the city of St. Louis, which 
lands are described as situated "in the county of St. Louis and state of 
Missouri." 

17. The court further finds that there is not now, and was not at the 
time of the commencement of this suit, any land whatever above the 
surface of the water in said river on the site or within the boundaries of 
said island as surveyed in 1853, nor upon the site or within the bound- 
aries of said island as resurveyed in 1863, but the same was wholly washed 
away. 

18. The court further finds that in the floods before mentioned large 
portions of the upper or northern end of said island washed away; that 
in the flood of 1875 the entire graveyard, forming a part of said island, 
was thus washed away; that in such floods a bar formed each year below 
and joined to the foot of the island, extending down the river for the dis- 
tance of a quarter of a mile or more; that when the waters subsided after 
such a spring flood, the surface of such bar appeared in sight above the 
surface of the water, but nearly on a level with the water; that during 
the first summer after such a bar had formed willows grew upon it, and 
thp flood occurring the next succeeding spring deposited more sand and 
Kc-l upon the bar, which was retained by the willows, and the bar so 
lormed was raised higher in each successive annual flood so long as it 
was overflowed in high water; and this process was repeated at each suc- 
ceeding flood by the formation of another bar immediately below that 
formed by the preceding flood, which in turn was covered with the growth 
of willows, and raised higher by each succeeding flood, or until it ceased 
to be overflowed. 

19. The court further finds that such bars were not formed by accumu- 
lations of sand or soil washed up against the lower end of the island, 
but by deposits, in times of flood, of soil and sédiment upon the bed of 
the river. 

20. The court further finds that before said island was washed away 
the main and navigable ehannel of the Mississippi river was eastwardly 
of the island, but that after bars formed lower down the river in front 
of the plaintifF's land the main and navigable ehannel of the river has 
been and still is on the west side of the bars; and that since the said bar 
or island had so formed in the river in front of said survey the beats 
navigating the river bave not run between the bar and the bank of the 
eastern or Illinois shore of the river. 
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21. The court further finds that in or about the year 1876 the United 
States government built a dyke from the eastem or Illinois shore of the 
river to the bar or island as it then existed, about 60 rods northerly or 
higher up the river than the north Une of the plaintiff's land; which 
said dyke is indicated on said map by line having the word "dyke" 
written beneath the same; and that in or about the year 1878 the United 
States government built a dam above said dyke from a point near the 
head of said bar or island to the eastern or Illinois shore, on the line de- 
signated "dam" on said map; and that, after said dyke and dam were 
built, the flow of the water through the ohannel or space occupied by 
the water between the said bar or island, which had so formed in front 
of the river bank of plaintiff's land, as it existed at that time, was therebj' 
impeded, and the channel or space gradually filled up by deposits from 
the river, So that by the year 1884 the same had become dry land, from 
the line in front of said surveys marked "River Bank, 1884," to the 
western side of the land opposite said surveys, as indicated on said map, 
and that the same has since continued to be and is now dry land; and 
that the lands described in the déclaration ernbrace so much thereof as 
lies westerly of the line marked on said map with the words "Old Sur- 
veyed River Bank, 1814," and easterly of the middle or thread of the 
Mississippi river. 

22. The court further finds that the lands described in the plaintiff's 
déclaration are situated in the county of St. Clair, in the state of Illinois, 
and that the plaintiff is, and was at the time of the commencement of 
this suit, the owner in fee of the said lands described in the déclaration. 

23. And that the value of the said lands in controversy in this suit 
exceeds $16,000. 



Goodrich, Clerk, v. United States. 

{Oireuit Court, B. D. Arkansaa. April 3. 1888.) 

1. Ci-BBK DP Court— Pees—Pbk Dibm. 

Rev. St. U. S. § 838, allowB the clerk of the United States courts "flve dol- 
lars a day for his attendance on the court while actually in session. " Held, 
that he is entitled to his per diem for every day he attends the court while 
actually in session, no matter what business, or whetber any business, is trang- 
acted on such days. 

8. Saue. 

When both circuit and district courts are in session on the same days, the 
clerk may charge his per diem in either, and the department has no discrétion 
to transfer his charges to the account of the other court, for the purpose of 
lessening the whole amount due him by force of the rule as to the maximum 
of allowance. 

8. Same— FiLiNG Papers. 

TJnder the statute allowing the clerk 10 cents for "flling and entering every 
déclaration, plea, or other paper, " he is entitled to 10 cents for every separate 
Toucher Ûled by him, althoùgh such vouchers are flled with his report of 
moneys on Iiand. 
v.35F.no.3— 13 
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4. Same— Supervision OF Elections. 

The faot that the judge erred iii hîs construction of the law, and ordered 
Bupervisors of élection where ndne should hâve been ordered, does not af- 
fect the clerk's right to compenBatiou for services rendered in respect to such 
supervision. 

At Law. 

Action by Ralph L. Goodrich, clçrk of the United States circuit and 
district courts, Western division, Eastern district, Arkansas, against the 
United States, for fées. 

U. M.& G, B. Rose, for plaintifif. 

Jo8. W. Home, U. S. Atty., and Z. E. WUlîams, Asst. Dist. Atty., for 
défendant. 

Bkewer, J. This is an action brought by the clerk of this court 
against thé United States, for fées. The case is submitted upon the plead- 
ings and statements made by the clerk, which, by consent of parties, are 
taken as dépositions. There are four principal matters presented. The 
first is this: A claim of per diem^ which was disallowed by the comp- 
troller on the ground that no business appears to hâve been transacted 
by the court on those days, or iat least noue that might not as well hâve 
been transacted on some other day. The statute (Rev. St. U. S. § 828,) 
allows the clerk "five dollars a dây for bis attendance on the court while 
actually in session." It appears from the te&timony that the court was 
actually in session on thèse days; judge, clerk, and other officers bein^ 
présent. That being so, within the plain letter of the statute he was 
entitled to bis per diem. What business, or whether any business shall 
be transacted, is a matter over which he has no control; and it is not for 
work donc on that day, but for attendance, that the statute gives this 
compensation. As he cannot foresee what business or whether any shall 
be transacted, he has discharged his fuU duty when he attends ready to 
do whatever he shall be called upon to do. I know that there is a dif- 
férence between judges in the mariner of disposing of the docket; some 
are more willing than others to accommodate counsel, hold court more fre- 
quently, and in other waysad^fust the sessions of the court to the con- 
venience of counsel; but over this the clerk has no control. The law 
leaves discrétion in this matter to the judge, compels attendance by the 
derk whenever the judge directs, and gives the per diem for his attend- 
ance. There is no légal reason shown why he is not entitled to such per 
diem. The second matter is this: With his report of moneys on hand 
were 148 vouchers, for filing each of which he charges the 10 cents al- 
lowed by statute. It is contended by the government that this report 
and vouchers should be taken as one paper, and he be allowed for filing 
that one paper only. But in fact each voucher was a différent paper, 
àrid related to a distinct transaction, and the statute allowed him for 
"filing and entering every déclaration, plea, or other paper, ten cents." 
Of course this means for each sepâràte paper that is filed, and therefore 
he is entitled to the full amoufit claiined. The third matter is this: He 
présents a claim for services rendered in respect to the supervision of elec- 
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tions. The' défense îs twofold — Mrst, that the whole matter of supervis- 
ion was started and pushed through by the clerk for the mère sake of 
making fées; and that there wâs really no désire on the part of either of 
the parties, or any reputable citizens of either, for fédéral supervision. 
In respect to this it is enough to say that there is not a scintilla of testi- 
rnony tending to support it. Of course, if the fact were proved, there 
might a very serions question arise, and that is, whether the clerk would 
be justified in putting in motion the machinery of supervision merely 
for the sake of making fées. Equitably, at least, thefe would be satis- 
factory reasona for rejecting a claim founded upon such a state of affairs. 
But as there is no testimony to sustain this défense, and as a pétition 
was duly presented, and, for aught that appears, presented in good faith 
by reputable electors, it must fail. The other défense is that the judge 
erred in his construction of the law, and ordered supervisors where none 
should hâve been ordered. I do not see how this, even if it were well 
founded, can be construed as a valid défense against the clerk's compen- 
sation. He bas nothing to do with the construction of the law; thaï is 
the function of the judge. His duty is simply obédience to the orders 
of the judge; and if he acts in strict obédience to those orders, and per- 
forms the duties required thereby, it does not lie in the mouth of the 
govemment to say in this collatéral way that the judge erred. There 
would be much more reason, as is insisted by counsel for the plaintiff, 
that, if anybody is to suffer for a mistake, it should be the one who 
made it, and the amount of the fées deducted from the judge's salary, 
rather than from the clerk's allowances. A final matter is this: It ap- 
pears that plaintiff is clerk of both the circuit and district courts. On 
certain days both were in session. He was entitled to aper diem in either, 
but not in both. He charged it in one court; the department changed 
it to the other, for the reason that thereby and by reason of the maximum 
of allowance the actual amount coming to the clerk would, as claimed, 
be reduced. And it is strenuously urged by the district attorney that 
the department has the discrétion in a matter of that kind, and it can 
say upon which account the per diem shall be charged. This is the only 
question which seems to me of doubt, and yet upon that I think the 
clerk is right. He was entitled to the per diem in the court in which he 
charged it. Congress has so enacted. How can he be deprived of tbat 
by reason of the fact that he might be also entitled to a per diem in another 
court? Suppose a party is subpœnaed in two cases tried on the same 
day, and the law prohibits more than one witness fee for the same day, 
might he not exercise the right of demanding his fee in the case where 
the solvency of the parties would secure its payment, and could such 
parties insist that it be charged in the other case, in which, perhaps, the 
insolvency of the parties would prevent his receiving any pay? Or sup- 
pose the per diem in the two courts were différent. If he attends in both 
courts, would he not be entitled to elect the larger per diem, rather than 
the less? In other words, may he not insist upon anything that the 
statute gives him, and can the fact that he might bave made another 
charge on another account be pleaded as a défense to a légal charge on 
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the one account? While ît is true thàt the govemment ought not to 
pay any more fées than congress bas determined that it should pay, 
yet I think an oSicer may avail himself of everything the statute gives 
him, and that, where there are two charges possible, he is not bound to 
take the least valuable. So upon this matter I find also for plaintiff. 

There are sundry other small items, as for alleged overcount in the 
nuinber of folios in certain orders, copies, etc. Such papers are not be- 
fore me for the counting of the words, so I am compelled to take the 
Btatement of the clerk as to the accuracy of thèse counts. This, I think, 
disposes of ail the subsisting questions in the case, and the plaintiff is 
entitled to judgment for the full amount claimed. It will be borne in 
mind that thèse accounts bave once been presented to the district judge 
in conjunction with the United States attorney, and both examined and 
approved by them, and that the presumptions stand in favor of the reg- 
ularity of thèse varions items. Judgment will be entered for the plaintiff. 



Strangb e< d. V. Babney, CoUector of Customs. 
(Circuit Court, 8. D. New York. May 23, 1888.) 

1. CuSTOMS DUTIBS— PbOTBST— TlMBLINBSS. 

When a sum of money has been paid by an importer for duties on hi8 im 
portations, as estimated at the times of his entry thereof , and subsequentlj 
the duties thereon are duly liquidated at higher rates in the case of some ol 
thèse importations, and at lower rates in the case of others, but at a less sum 
than the sum already paid, a çrotest, made after such payment and bef ore the 
liquidation, against the exaction of a portion of the duties at one of the liq- 
uidated rates, is made before the payment thereof within the terms of the 
protest act of February 28, 1845, (5 U. 8. St. p. 727, § 1, c. 23.) 

2. BaMB— DiSCBIMINATINa DtTTT 

"Silk in the gum, not more advanced in manufacture than tram, and thrown, 
or organzine, " ■when so advanced in England from "silk raw, or as reeled 
from the cOcoon, not being doubled, twisted, or advanced in manufacture in 
any way," which has been produced in a country beyond the Cape of Qood 
Hope, and thence imported into England, under the fourteenth section of the 
act of July 14, 1862, (12 U. S. St. 543,) or when so advanced in England from 
"silk raw, or as reeled from the cocoon, not being doubled," etc., which has 
been produced in a country this side of that cape, and thence imported into 
England, under the third section of the act of August 5, 1881, (Id. 292,) is, on 
being imported from England to the United States, liable to a diacriminatin^ 
duty of 10 per cent, ad valorem in addition to the duty imposed by the second 
section of the aforesaid act of August 6, 1861. 
8. Samb. 

The advancing. In England, to tram, thrown, and organzine, of "silk raw. 
Or as reeled from the cocoon, not being doubled," etc., which has been pro- 
duced in another country, does not cause it to cease to be the pioduce of such 
other country. 

At Law. Action to recover payments of customs duties. 

The firm of E. B. Strange & Bro. irnported from London, England, into 
the port of New York certain "China tram," "Canton tram," and "China 
organzine," by the Persia, July 22, 1863; certain "Italian thrown silk," 
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by the Etna, Septerst/ei S3, 1863; and certain "Japan organzine,"by the 
Scotia, August 2, 1863. The défendant, Hiram Barney, as colJector of 
customs, upon the retum of the appraiser that thèse importations were 
"silk in the gum, not further advanced than tram or organzine from be- 
yond the Cape of Good Hope," classified them for duty, and exacted 
thereon duty at the rate of 25 per cent, ad valorem, under the provision 
for "silk in the gum not more advanced in the manufacture than singles, 
tram, and thrown, or organzine," contained in section 2 of the act of 
August 5, 1861, (12 U. 8. St. at Large, 292,) and in addition thereto 
a further and discriminating duty of 10 per cent, ad valorem as being of 
the growth or produce of countries beyond the Cape of Good Hope, im- 
ported from a place this side of it, under section 14 of the act of July 
14, 1862, (Id. 543,) which provided that "from and after the day and 
year aforesaid" (August 1, 1862) "there shall be levied, collected, and 
paid on ail gocds, wares, and merchandise of the growth or produce of 
countries beyond the Cape of Good Hope, when imporled from places 
this side of the Cape of Good Hope, a duty of 10 per cent, ad valorem, 
and in addition to the duties imposed on any such articles when im- 
ported from the plpcf vr places of their growth or product." Section 3 
of the act of August 5, 1861, (Id. 292,) also provided that "ail articles, 
goods, wares, and merchandise imported from beyond the Cape of Good 
Hope in foreign vessels not entitled bj' reciprocal treaties to be exempt 
from discriminating duties, tonnage, and other charges; and ail other 
articles, goods, wares, and merchandise not imported direct from the 
place of their growth or production, or in foreign vessels entitled by re- 
ciprocal treaties to be exempt from discriminating duties, tonnage, and 
other charges, shall be subject to pay in addition to the duties imposed 
by this act, ten per centum ad valorem," etc. Against the exaction of 
this discriminating dutj' of 10 per cent, ad valorem, and under the act of 
February 26, 1845, (6 U. S. St. p 727, § 1, c. 22,) which required, be- 
sides other things, that a protest against the exaction of duties should 
be made at or before the payment thereof, the said firm protested, claim- 
ing that under existing laws the importations in suit were only liable to 
a duty of 25 per cent, ad valorem, as those by the Persia and Scotia were 
of "English manufacture," and those by the Etna of "Italian manafact>- 
ure," and entirely changed in their character and condition by being 
made in into tram and organzine. February 1, 1864, said firm brought 
this suit to recover this discriminating duty. Subdivision 21, § 2, act 
July 14, 1832, (4 U. S. St. 589,) levied duty on "raw silk." Subdivis- 
ion 2, § 3, act Aug. 30, 1842, (5 U. S. St. 650,) levied duty «on raw 
silk, comprehending ail silks in the gum, whether in hanks, reeled, or 
otherwise." Schedule P of the act of July 30, 1846, (9 U. S. St. 42,) 
levied duty on "silk raw, not more advanced in manufacture than sin- 
gles, tram, and thrown, or organzine." Schedule I of the act of March 
3, 1857, (11 U, S. St. 192,) section 23 of the act of March 2, 1861, (12 
U. S. St. 178,) and section 2505, Rev. St. U. S. exempted from duty 
"silk raw, or as reeled from the cocoon, not being doubied, twisted, or 
advanced in manufacture any way," and the last two acts also "silk co- 
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coons, and silk waste." Section 16 of the âct of March 2, 1861 , (supro,) 
levied duty "on silk in the gum, not more advanced in manufacture 
than singlea, tram, and throwu, or orgauzine;" also section 2 of the act 
of August 5, 1861, (12 U. S. St.;292,)ScheduleH of section 2504, Rev. 
St. U. S., and section 1 of the act of February 8, 1875, (18 U. S. St. 
307.) Section 6 of the act of March 3, 1865, (13 U. S. St. 491,) ex- 
empted from discriminating duty "raw silk, as reeled from the cocoon, 
or not further advanced than tram, thrown, or organzine;" and the pré- 
cise phraseology quoted is found in section 3 of the act of June 6, 1872, 
(17 U. S. St. 230,) the act of May 4, 1882, (chapter 120, 22 U. S. St. 
58,) and in the act of December 23, 1882, (chapter 6, 22 U. S. St. 398.) 
Upon the trial had on February 1 and 2, 1888^ it appeared from the en- 
try by the Persia, of July 22, 1863, produced from the custom-house, 
that besides the China and Canton tram, and China organzine, there were 
also imporled by that veSsel certain silk velvets and other goods; that 
said tram and organzine was entered as dutiabie at the rate of 25 par 
cent, ad valorem, and the velvets, as valued at over three dollars per 
square yard, and the other goods as dutiabie at 40 per cent, ad valorem; 
that duties thereon at thèse rates, and amounting to the sum of $3,812.80, 
were paid July 25, 1863; that at about August 11, 1863, the said tram 
and organzine were returned by the appraiser as from beyond the Cape 
of Good. Hope, as aforesaid, and therefore subject to a discriminating 
duty of 10 per cent, ad valm-em, in addition to the 25 per cent, ad va- 
lorem already imposed; a part of said velvets as under three dollars per 
square yard in value, and therefore dutiabie at 30 per cent, ad valorem, 
instead of 40 per cent., as already paid; and the remaining goods as du- 
tiabie at 40 per cent, ad valorem, as already paid; that thereafter the col- 
lector re-estimated the duties on ail of thèse importations in accordance 
with the return of the appraiser, and at the sum of $3,561.30, or by 
$251.50 less than the amount paid July 25, 1863; that as shown by the 
stamp on said entry, the duties were liquidated, the said firm notified 
of such liquidation, and the said sum of $251.50 refunded to them, Oc- 
tober 29, 1863. The protest attached to the entry by the Persia, on 
which the plaintiffs relied to recover the discriminating duty, was dated 
August 13, 1863, or 19 days after the original payment of $3,812.80, 
on July 25, 1863. It also appeared from the évidence of plaintiffs' wit- 
nesses that the importations in suit were purchased by said firm of the 
firm of Francis Bennoch & Co., of London, England, which in 1863 was 
the great center of the silk trade; that said firm of Francis Bennoch & 
Co., were not manufacturers, but commission merchants. That said 
firm of E. B. Strange & Bro. did not, in 1863, import tram or organzine 
from China or Japan, and were in 1863 manufacturers of certain ribbons 
known as the "Compass brand," and other well-known silk goods; that 
"tram" is produced by taking from four to six fibers of silk, as reeled 
from the cocoon of the silk worm, soaking them to soften the gum, and 
putting them together so that by their adhésion they form a thread, and 
then by twisting two such threads together; that "organzine" is produced 
by taking two of such threads, and first twisting each thread by itself, 
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and then tvpisting together the two so twisted; that the term "thrown 
silk" includes both "tram" and "organzine;" that the ad dancing of the 
silk fibere to tram and organzine forma a distinct induslry, is done by 
complicated and expensive machinery, occupies about four days, and in- 
creases the value of the silk about 20 per cent.; that at & little distance 
it is impossible to distinguish with the eye the silk fibers "tram" and 
"organzine" apart, though they are readily distinguished by the touch; 
that the words "China," "Canton," " Japan," and "Italian," etc., as used 
in the phrases "China tram," "China organzine," etc., in 1863, and prior 
thereto, indicated the country or place in which the silk fibers were reeled 
from the cocoon, but not the country or place where they were advanced 
to "tram " or "organzine;" that ia those years thèse fibers were so advanced 
in this country, in England, France, and Italy; that in those years 
"tram," before it was fit to be used in manufacturing silk goods, was 
boiled, to take the gum out, dyed and wound and quilled; and "organ- 
zine" boiled, dyed, wound, and warped; that an expert was able in 1863 
to tell in what country any particular "tram" or "organzine" was thrown, 
or advanced from the silk fibers as reeled from the cocoon, etc., after 
such "tram" or "organzine "had been manufactured into silk goods; that 
while "tram" and "organzine" was so thrown or advanced in China and 
Japan, theribbons known as the "Compass brand," and other silk goods 
manufactured l^ the said firm of E. B. Strange & Bro., in 1863, could 
not be made out of such "tram" and "organzine;" and that, in iact, in 
1868 such "tram" and "organzine" was not imported into this country 
from China and Japan; that there is no différence in the articles described 
by the phrase "silk, raw, not more advanced in manufacture than 
* * * tram * * * or organzine," contained in Schedule F of the 
act of July 30 j 1846; and the phrase "silk in the gum not more advanced 
in the manufacture than * * * tram * * * or organzine," con- 
tained in the aforesaid act of August 5, 1861; that in fact ail "raw silk" 
is "silk in the gum," but that in trade and commerce "raw silk" is never 
called "silk in the gum," because it goes without saying. Both sides 
having rested, the defendant's counsel moved the court to direct the jury 
to find for the défendant as to the importation by the Persia, on the 
groUnd that the said firm of E. B. Strange & Bro. paid their money in 
the case of that importation on July 25, 1863, and the protest on which 
they relied as to the same, as appears by its date, not having been made 
until August 18, 1863, was not made at or before such payment, as re- 
quired by the aforesaid protest act of Pebruary 26, 1845. 

Lacombe, J., (prally.) The facts hère show that on July 25, 1863, 
there was a sum of money paid to the collector, which represented 40 
per cent, duty on some goods, velvets and others, and 25 per cent, duty 
only on "tram" and "oiganzine," but no charge of a discriminating duty 
of 10 per cent, was then made. On or about August 11, 1863, it was 
made by one of the subordinates of the custom-house on liquidating th© 
entry, and was then for the first time charged. It was thereafter paid, 
not by the impoi'ters paying any more money, but by taking from à crédit 
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which was created for them on that day by reducing the amount which 
they had paid on other goods, a sufïîcient sum to pay this. Now, that 
is an entirely différent state of affairs from the case where the importer 
of goods pays originally an estimated duty in excess of what he ought 
to pay, and subsequently, upon a liquidation, it is found that he paid 
too much. The overpayment hère was not on thèse goods, and he never 
paid, in aiiy sensé, a disoriminating duty on the " tram " and "organzine" 
in suit, until the money was produced to pay such duty, not out of the 
proceeds of the duties estimated and paid in anticipation of what they 
should be, but out of other duties on other goods. I think, therefore, in 
view of the fact that that protest is dated August 13th, that upon the évi- 
dence the liquidation must hâve gone to J;he naval ofi&ce, and come back 
to the collector, and, further, that it is stamped with the officiai stamp 
of the collector as of October 29th, that this protest is in time. I shall 
therefore deny the motion on that ground. 

The defendant's counsel then moved the court to direct the jury to 
find a verdict in his favor as to ail the importations in suit, on the 
ground — Mrst, that there was no proof in the case that the "tram" and 
"organzine" comprising the same was thrown in England; and, second, 
that thèse importations being "silk in the gum, not more advanced in 
manufacture " than "tram " and "organzine," are not, within the purview 
of the statu te of the United States, new and distant articles made out of 
"silk raw, or as reeled from the coeoon,"but are merely such "ïaw silk" 
subjected to a few processes which hâve changed its condition only, and 
not its identity as "raw silk." 

Lacombe, J., (praU-y.) The sixteenth section of the act of Mareh 2, 
1861, and the second section of the act of August 5, 1861, provides for 
duty on "silk in the gum, not more advanced in manufacture than 
singles, tram, ar.d thrown, or organzine." Is not that a statutory déf- 
inition of what thèse particular articles are, to-wit, that they are incom- 
plète manufactures, and are not other or différent in the meaning of con- 
gress than silk in the gum, and that therefore, if silk in the gum is a 
growth or produce of a country east of the Cape of Good Hope, it does 
not cease to be silk in the gum by being advanced to singles, to tram, or 
to organzine. Now, if that be so, it does not make any différence where 
it is advanced to singles, tram, or organzine, whether in the country of 
its growth or produce or elsewhere. I therefore direct the jury to find 
a verdict for the défendant. 



Subsequently plaîntiffs make a motion to set aside this verdict and for 
a new trial. 

Samuel B. Olarlce and Wm. B. Ooiightry, for plaintiffs. 

The expressions, "China tram," "China organzine," etc., do not mean 
"tram" or "organzine" that was made in China, but mean tram or organzine 
made of China silk, wherever made. There was évidence for the jury that the 
"tram" and "organzine" in suit were not produced beyond the Cape of Good 
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Hope. The change of "raw silk" to "tram" and "organzine" is a rnaterial 
change in the character of the articles: (1) It is a process that takes sev- 
eral clays to complète ; (2) it requires eomplicated and expensive machinery; 
(3) it is a distinct industry; (4) silk in the raw stateisindifferently applicable 
to ail the varions purposes for which silk is used, but in the process of con- 
version into "tram" and "organzine" regard is had to the sort ol fabric in 
which the "tram" and "organzine," when made, is to be used; (5) the effect 
of the change, besides increasing the value of the silk about 20 per cent., is 
to give the article a new trade name. "Silk, as reeled from the cocoon," is 
known in the trade as "raw silk," but that term is never applied to it aftér 
it has been tbrown. It is then called "tram," "organzine," "thrown," etc. 
The making of "raw silk" into "tram" and "organzine" does not merely 
change its character commercially. It also changes its dutiable or statutory 
character. At the tirne of the importations in suit "silk raw or as reeled 
from the cocoon, not being doubled, etc., and silk cocoons and silk waste" 
were free of duty. Section 23, act March 2, 1861. By section 2 of the actof 
March 3, 1863, it was proved that the discriminating duty of section 14 of the 
act of 1862 should not apply to "raw silk as reeled from the cocoon, of the 
growth or produce of countries beyond the Cape of Good Hope. " The very 
act (of March 2, 1861) which made raw silk free, places by its sixteenth sec- 
tion a duty of 15 per cent, "on silk in the gum, not more advanced in manu- 
facture, than singles, tram, and thrown, or organzine." Section 2 of the act 
of August 6, 1861, increased that duty to 25 per cent., but left "raw silk" 
free. The statutes since the act of 1857 hâve made a clear and siiarp dis- 
crimination between "raw silk as reeled from the cocoon" on the one hand, 
and "tram" and "organzine" on the other. In making thiâ diséi-imination 
congiess did but conform to physical faets and trade usages. The ground 
upon which the court directed a verdict in favor of the défendant appears to 
be that the language used by congress indicates that the importations in suit 
are incomplète manufactures, and not other or différent in themeaningof 
congress than "silk in the gum," and that therefore, if "silk in the gum" is 
a growth or a product of a country east of tlie Cape of Good Hope, it does not 
eease to be "silk in the gum" by being advanced to "singles," to "tram," or 
to "organzine." The fallacy which this reasoning containa, plaintiffs' coun- 
sel respecttuUy submits, lies in the assumption that ail "silk in the gum" bas 
one dutiable or statutory character. But the statutes show that this is not 
so. "Silk in the gum as reeled from the cocoon" was free of duty generally 
by the act of 1861, and, when produced in countries beyond the cape, it was 
free of the discriminating duty specifically by the act of 1863; but silk ip the 
form of "tram" and "organzine" was dutiable; hence in the eye of the- law, 
the change tvinn "raw silk" to "tram"and "organzine" was a change of dutia- 
ble or statutory character. In the case at bar the évidence warranted the 
jury in flnding that the change from "raw silk" to "tram" and "organzine" 
was not made beyond the Capeof Good Hope, and, therefore, that thèse goods 
were not of the growth or produce o£ a country beyond the cape, and were 
not subject to the discriminating duty of 10 per cent. In some respects the 
following cases are similar to the one at bar: Arthur v. Herald, 100 U. S. 
75; Recknagel v. Murphy, 102 U. S. 197. 

Stephen A. Walker, U. S. Atty., and Thomas Oreenwood, Asst. U. S. 
Atty., for défendant. 

"Tram," as well as "organzine," is, in fact, "raw silk," or "silk in the 
gum," whose identity has not been so lost by the processes it has undergone 
that it ceaaed to be tlie original article. They both, therefore, are neither arti- 
cles manufaCtured in England or Italy, nor articles imported direct from tlie 
place of their growth or product. Becknagel v. Murphy, 102 U. S. 197; Will- 
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iams V. Bamey, 5 Blatchf. 219. An exaraination of the United States stat- 
utes from 1842 to 1882, both inclusive, shows that congress tliroughout them 
bas always regarded "raw silk," "silk raw as reeled from tiie cocoon," "raw 
silk, or as reeled from the cocoon, notbeing doubled, twisted, or advanced in 
manufacture any way, " and " silk raw, or silk in the gum, not more advanced 
in manufacture than tram or organzine, " not as separate articles, but as the 
same article, viz., "raw silk" in différent conditions. Section 2 of the act of 
Mareh 3, 1868, which exempted from discriminating duty "raw silk as reeled 
from the cocoon," of the growth or produoe of countries beyond the Cape of 
Good Hope, when iraported from places this side of that cape, does not aflect 
"tram" and "organzine," as contended by plaintifEs; for they are not "raw 
silk" in its condition "as reeled ft-om the cocoon, " but in a différent condition. 
That section says, in effect, to the importer, so long as you import from places 
this side of the Cape of Good Hope "raw silk" in its condition "as reeled from 
thecocoon," which is of the growth or produce of countries beyond that cape, 
you will be liable to no discriminating duty thereon; but if in places this side 
of that cape you advance "raw silk" in that condition to some other condi- 
tion, such as "tram" or "organzine," then the discriminating duty will be 
levied under section 14 of the act of 1862, in precisely the same manner as if 
the act of March 3, 1863, had never been passed. 

Lacombe, J., (after staUng ^facla as above.') CareM examination of 
the exhaustive briefs submitted by the plaintiffs u|)on this motion for a 
new trial bas not changed the opinion expressed on the trial. The plain- 
tiËFs are quite correct in their inference that the décision then rendered 
•waa founded upon the assumption that the language used by congress 
indicates that the importations in suit are incomplète manufactures, 
and that, despite the labor bestowed upon them, they are still but vari- 
etiés of the growth or product whose generic name is "raw silk," or whose 
generic nàme is "silk in the gùm." He misapprehends the décision, 
however, when^he paraphrases the assumption as being "that ail silk in 
the gum, bas one dutiable or statu tory character;" The décision was not 
infiuenced by any assumption as to rates of duty, but because the man- 
ner in which congress expressed itself seemed to indicate quite clearly 
what it understood to be the resùlt and effect of the labor bestowed upon 
thèse articles, and which advanced them to "tram," "organzine," etc. 
Sufficient indications of such understanding are found in the acts in force 
when thèse importations were made. Act of March 2, 1861 , § 16. "On 
silk in the gum^ not more advanced in manufacture than singles, tram, 
and thrown, or organzine," 15 per cent. duty. Clearly this indicates 
that silk irithe gum does not loseits generic characterby being advanced 
to singles, tram, and thrown, or organzine. Id. § 23. "Silk raw, or as 
reeled from the cocoon, not being doubled, twisted, or advanced in 
manufacture in any way, and silk cocoons and silk waste," are put on 
the free list. Hère are four enumerated varieties: (1) Raw silk, pure 
and simple; (2) raw silk, as reeled from the cocoon; (3) silk cocoons; 
and (4) silk waste. The qualification " not being doubled, twisted," etc. , 
which is coupled with the first two, indicates that congress supposed that 
unless thèse words were added the importers of silk thus advanced might 
Bucçessfully claim that the article they brought in was still "silk raw, or 
as reeled from the cocoon." The act of August 5, 1861, advancing the 
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duty on silk in the gum to 25 per cent., îs in the same language as sec- 
tion 16 above quoted from. The act of March 3, 1863, § 2, amenda a 
prior act so as to allow"cotton and raw silk, as reeled from the cocoon," 
to be in certain cases free of discrirainating'duty. This refers only to 
the same article described in section 23 above quoted. It might, ho 
doubt, be urged that, being used hère without the qualifying words of 
the earlier act, the meaning of this phrase is broad enough to cover casés 
where the article is advanced to "singles," "tram," "thrown," etc. In 
view, however, of the fact that the words "silk in the gum" do not apr 
pear in the later act, and of the évidence in the case which seems to in- 
dicate that there is no différence between "silk raw advanced to tram," 
etc., and "silk in the gum advanced to tram," etc., the point is too nar- 
row to justify plaintiffs recovery. 



Thompson d d. v. American Bank Note Co. ei oZ., (seven cases.) 
{ŒreuU Court, 8. B. New York. June 6, 1888.) 

1, Patents fob Invektions— Infkingkmbnt— Machikes for Foemino Staple- 
Seams. 

Claim 8 of letters patent No. 136.340, of February 25, 1873, to Sftmuel W 
6hore)r, for "machines for forming stapleseams in leather, " is: "in combina- 
tion with the bender-foot and driver, the inclined and retreatinpj anvil, oper- 
atln^ substantially as described. " Held, that a machine which did not use the 
inclined and retreating anvil of the combination to support the crown of the 
staple, but did use that part of the device necessar}' to prevent the prongs- 
from crippling inward as the staple is driven home, was an infringement; thB 
inward support of the prongs being the principal part of Shorey's invention. 

8. Same — Publiminary Injxjnotion. 

Where the machine used by défendant is clearly an infringement, it is no 
défense to a preliminary injunction that the manufacturer from whom de- 
fendant bought it bas been enjoined in another suit; and this is especially 80 
where it does not appear that the decree against the manufacturer was for the 
profits of a sale for use. 

In Equity. On motion for preliminary injunction. 

Bill for an alleged infringement of letters patent No. 136,340, of Feb- 
ruary 25, 1873, to Samuel W. Shorey, assignor to Ezra B. Keith, for 
"machines for forming staple-seams in leather." The third claim is as 
follows: "In combination with the bender-foot and driver, the inclined 
and retreating anvil, operating substantially as described." 

Horace Bamard, for the motion. 

0. F. Lowrey, and H. D. Donneïïy, contra. 

Wheeler, J. This cause has now been heard on a motion for a pre- 
liminary injunction against an alleged infringement of a patent. The 
patent was under considération, and the validity of the third claim was 
sustained in Thompson v. GUderskeve, 34 Fed. Rep. 43. One function 
of the inclined and retreating anvil of that claim, operating substantially 
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as described, îs to fill the space between the prongs of the staple as it ia 
driven home, whereby they are prevented from inward crippling. Thia 
effect is not specifically set forth in the patent, but that omission doea 
not exclude it from the exclusive rights covered by the patent. Blanch- 
ard V. Beers, 2 Blatchf. 411; Roberts v. Ryer, 91 U. S. 160. It was not 
mentioned in the décision of the former case, for the infringement there 
was clear, without référence to it, and it had not been made a subject of 
debate. Thèse défendants do not use the inclined and retreating anvil 
of the combination, or its équivalent, in the opération of the device, to 
support the crown of the staple; the part of the device which performed 
that function is taken away. But the part which is necessary to prevent 
the prongs from crippling inward as the staple is driven home remains, 
and is used for that purpose. That part was made to retreat there by 
the force of the driver on the face of the incline. It is made to retreat 
hère by the force of the driver operating by means of a projection from 
the driver on an inclined dépression further back in the same part. That 
part of the inclined and retreating anvil which supported the crown of 
the staple appears to bave been taken away for the purpose of evading 
the patent. The évasion would be successful if the support of the crown 
only was ail that was covered by this claim, or the part supporting the 
prongs against inward crippling had not been left. But the support of 
the crown was not ail, nor the most important part; the inward support 
of the prongs is the principal thing, although not made by the patent so 
prominent. The part which furnishes the latter support isretained, and 
accomplishes that resuit by substantially the same means, operating in 
substantiaUy the same way as it is accomplished by the patented devices, 
and those before adjudged to be an infringement. It therefore is itself an 
infringement. CantreU v. Wallick 117 U. S. 689, 6 Sup. Ct. Rep. 970. 
This conclusion merely carries out the former décision, and does not 
appear to be contrary to the oral expressions of opinion by Blodgett, J., 
in the Northern district of Illinois, in Thompson v. Manufacturing Go. 
The défendant in that case appears to be the manufacturer of the ma- 
chines used by this défendant, and that fact is relied upon as a reason 
for refusing this injunction. But thèse users are infringers, and an in- 
junction there would not cover this use; neither would a decree for the 
damages of manufacture cover those for the use. BîrdseU v. Shaliol, 112 
U. S. 485, 5 Sup. Ct. Rep. 244. A decree for the profits of a sale for 
use, with satisfaction, might relieve the use from the monopoly, but no 
such decree appears to bave been made and such proceedings may not 
be had. As this claim of the patent bas been adjudged to be valid, and 
that adjudication stands in force, the orators appear to be entitled to the 
preliminary injunction asked for in this case and in the six other cases 
beard at the same time. Motion granted in ail the cases. 
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FooTE V. Stein et al. 

{dreuit Court, 8. D. New York. May 23, 1888.) 

Patents fob Inventions — Inpkingement— Hat-Racks— Qrain-Bands. 

Letters patent No. 56,568, July 24, 1866, for improvement in hat-racks, 
granted to Charles H. Keener, act on a différent plan, and do not antici- 
pate, letters patent No. 135,899, Pebruary 18, 1873, granted to Blisha Foote 
for improvements in grain-bands, bag-ties, etc. 

In Equity. Bill for infringement of patent. On motion to open de- 
fault. 

Eunice N. Foote, administratrix, complainant, filed a Mil to enjoin 
Edward A. Stone and Louis Stein, défendants, from infringing patent 
No. 136,899, February 18, 1873, granted to Elisha Foote for improve- 
ment in grain-bands, bag-ties, etc. Judgment by default against défend- 
ants; who moved to set it aside on the ground that the Foote patent had 
been anticipated by letters patent No. 56,569, July 24, 1866, for im- 
provement in hat-racks. 

G. M. Plympton, for complainant. 

H. A. West, for défendants. 

Lacombe, J. Waiving ail question as to the regularity of défend- 
ants' practice, and treating this as a motion to open a default upon newly- 
discovered évidence, I am nevertheless of the opinion that the relief they 
ask must be denied. The patent is undoubtedly a narrow one; and with 
every respect for the opinion of the able judges who hâve heretofore sus- 
tained it, {FooU v. Prost, 14 0. G. 860; Frosl v. Marcm, 13 Fed. Rep. 
88,) it is by no means certain that, upon a record which should contain 
the earlier Butterfield patent, No. 57,247, the suprême court would tind 
that complainant's device exhibited either novelty or invention. If, 
therefore, it were a question of allowing the interposition of a défense 
which set up the last-named patent, the présent application would stand 
upon a différent footing. Such, however, is not the case. The Butter- 
field patent was well known to défendante when they confessed judgment, 
and the patent which they submit as newly discovered (Keener's im- 
provement in hat-racks, No. 56,669)acts upon an entirely différent prin- 
ciple, and is Jn no sensé an anticipation of the patent hère sued on. 
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Maltby V. Geaham et al. 

{Oéreuit Court, 8. D. New York. May 23, 1888.) 

Patents fob Inybntions — Infmngbment— Injonction. 

Injunction granted to restrain the infrinsement of reissued letters patent 
No. 5,502, granted to George J. Capéwell, july 39, 1873, for a nail extractor, 
, the validity of this patent having been twice sustained, and defendant's nall 
extractor being plainly an infringement. 

In Equity. Bill for infringement of patent, brought by Douglass E, 
Maltby against John H, Graham and others. On motion for injunction. 
Francis Fm-bea, for complainant. 
H. E. & Oeo, H. Knight, for défendants. 

Lacombe, J. This is an application to restrain the infringement of 
reissued letters patent No. 5,502, granted to George J. Capéwell, July 
29, 1873, for a nail extractor. The original patent was granted July 
16, 1872. The patent bas been twice sustained in this circuit. MaUby 
V. Converse, Maltby v. Tool Co. It is true ihat the Taft patent of 1870 
(107,121) was not then before the court, but thp Fish patent of 1866, 
(58,626,) which embodies the same principle, was then considered. The 
defendant's nail extractor plainly infringes. Motion granted . The prop- 
ositions which défendants seek to sustain amouut to a rehearing of the 
two cases before Judges Wallace and Shipman, and may be presented 
at final hearing. 



Cbeamer V. BowERS et aï.' 
(.(Hreuii Court, D..Delaware. May 34,1888.) 

,. Patents fok Intentions — Damages fob Inpbingement. 

Where the défendants had at firstbought large numbers of a patented article 
from thé complainant, and afterwards. while nianufacturing it themselves, as 
wanton infringers, dld not whally cease buying it from him, it is a reasona- 
ble conclusion, suiflciently free from doubt, that, had they not infringed, they 
would hâve purchased from him as many of the patented articles as they them- 
selves made atid used. 

I, Same — Demand of Complainant. 

A suit was brought upon two patented devices, capable of conjoint use. A 
decree for an account was rendered, and the complainant oflered in his testi- 
mony to accept one dollar for each use of the two devices. The decree was 
am'jnded so as to exclude the profits and damages arising from one of them. 
Ile(d, that the plaintifl, not having been shown to hâve had in view any com 
promise, is not entitled to recover more than he claimed or assented to as 
the measure of his loss. 

I. Same— Pkkiod of Infringement. 

Where the complainant has limited the period within which he daims that 
infringements were made, the accounting must not include a later time. 

>Beported by Marks Wilks Collet, Esq., of the Philadelphia bar. 
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4, Same— AccouNTiNG — Waiter 0» Exceptions. 

Where wanton infrïEgers, able to show the exact nutnber of infringing ar 
ticles made andusedby them, left the complainant to make eut his case as best 
he could, and the master ascertained the number thus made as accurately as 
practicable under the circumstances, the report will not be distarbed. 

In Equity. Exceptions to master's report. 

Frost & Coe, for plaintifiF. 

W. C. Spruance and Chas. M. Curtis, for défendants. 

Walbs, J. By an interlocutory decree of this court, made on the 21st 
of November, 1883, the défendants wereenjoined from infringing letters 
patent No. 89,974, dated May 11, 1869, issued to the complainant for 
"a new and improved mode of constructing ventilating and hot-air reg- 
isters," for the side of a railroad car, with an order of référence for an 
accounting of profits and damages. The complainant was a manufact- 
urer and seller of supplies for railways. The défendants were manufact- 
urers of railroad cars, and in the year 1872 became customers of the com- 
plainant, and bought a large number of patented registers from him, and 
continued to make such purchases down to the close of the year 1878. 
During this period the défendants were also wanton infringers of the com- 
•plainant's patent, making and using registers similar in ail respects to 
his invention, and supplying railrôads with the infringing articles. The 
complainant charged no royalty or license fee, but main tained a close 
monopoly of his patent, and supplied the whole market himself. The 
défendants sold each car manufactured by them, and which was equipped 
with the infringing registers, as a whole, and without référence tothecost 
or price of such registers. The master has now reported the number of 
registers 80 made and sold by the défendants to hâve been 853, and, 
allowing $2 as the loss incurred by the complainant on each register, 
has assesœd his damages at $1,706, with interest from the date of the 
decreè. The défendants hâve filed 27 exceptions, many of which are 
répétitions, and only a few of them require considération. 

It is insisted that the master should bave reported no more than nom- 
inal damages. The rule for estimating damages sustained by a patentée, 
by an infringement, varies according to the mode in which he uses his 
patent. Where he has fixed a royalty or license fee for the making, using, 
or selling the patented article, the amount of such fee or royalty will be 
the measure of his loss, and his damages can be readily ascertained by 
multiplying that amount by the number of infringing articles; but if he 
maintains a close monopoly, and is ready and able to furnish the whole 
markét with the patented articles, he must prove by satisfactory évidence 
the advantages gained by the infringer in the unlawful use of the patent, 
over and above the advantages ^hich he could hâve derived from the use 
of similar articles, unpatented and open to the use of the public; or must 
prove the loss or faUing off of his own sales in conséquence of the in- 
fringement, or a loss by the compulsory réduction of priées madeneces- 
sary by the compétition of the infringer. The rule varies with the spécial 
circumstances of the particular case. Livingstone v. Woodworth, 15 How. 
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546; Seymour v. McCormîch, 16 How. 480; Mayor v. Ransom, 23 How. 
487; Mowryv. Whitney, 14 Wall. 620; Philp v. NocJc, 17 Wall. 460; Bird- 
sali V. OooUdge, 93 U. S. 64; Cawood Patent, 94 U. S. 695; BMe v. Rob- 
ertson,Id. 728; Garretsm v. Clark, 111 U. S. 120, 4 Sup. Ct. Rep. 291; 
SZaci V. Thorne, 111 "U. S. 122,'4 Sup. Ct. Rep. 326; Dobsmi v. Carpef (7o., 
114 U. S. 439, 5 Sup. Ct. Rep. 945. It is objected that the complain- 
ant's patent was for an improvement only, and that no évidence was of- 
fered before the œaster to distinguish the value of that improvement, or 
the profits and advantages which could be gained by its use, over the 
other unpatented parts which belonged to the register. If this were true, 
the complainant could not recover more than nominal damages. A 
majority of the cases just cited afford illustrations of the impossibility of 
assessing damages where the patent was for a particular feature, and no 
évidence had been fumished to prove the value, of that feature separatcly 
from tlie value of the other parts of the machine or article to which it 
, belongs. In Dobson v. Carpet Co., the patent was merely a design for a 
carpet, and the advantage due to the design could not be separated from 
the carpet as a whole, and consequently there could be no recovery. But 
the présent case is not included in this class. Hère the patent was for 
the register as a complète article, and not for any part of it exclusively. 
The description of the complaiinant's patent does not give prominence to 
any one portion of the register, and the claim is as broad as the descrip- 
tion. It is further objected that there was no satisfactory proof that, if 
the défendants had not infringed, they would hâve purchased from the 
complainant patented registers equal in number to the infringing regis- 
ters made and used by them. That the défendants would hâve made 
such purchases is a reasonable conclusion from the évidence. It is cer- 
tain that they made large purchases at first, and that they did not, dur- 
ing the time they were infringing, wholly cease buying from the com- 
plainant, and their conduct convinced the master that in ail probability 
they would hâve continued to buy at the same rate as formerly if they 
had not infringed. This cannot be considered as a conjecturai or spécu- 
lative inference from the facts proved. It is true, there may be a pos- 
sible doubt on the subject, but in cases of wanton infringement every 
doubt and difficultv should be rcsolved against the infringer. Rubber 
Co. V. Goodyear, 9 Wall. 803. Ail that is necessary in order to prove 
aetual damages is to furnish some reasonable basis or data on which to 
calculate them, and whenever the évidence is suflBcientîy definite to show 
the pecuniary loss suffered by the complainant, he is entitled to be re- 
imbursed, no matter -whether the infringer gained anything by the in- 
fringement or not. Walk. Pat. § 565; Seymour v. McCormick, 18 How. 
480; New York v. Ransom, 23 How. 487; Tmck Co. v. Railroad Co.,2 Fed. 
Rep. 681; Zane v. Feck, 13 Fed. Rep. 475; HaU v. Stern, 20 Fed. Rep. 
788; Hobbie v. Smith, 27 Fed. Rep. 662; Royer v. Coupe, 29 Fed. Rep. 
358; ioci Co. v. Sargent, 117 U. S. 552, 6 Sup. Ct. Rep. 934; Roemer 
v. Simon, 31 Fed. Rep. 41. The allowance by the master of two dollars 
to the complainant on each infringing register made and used by the de- 
fendants is excessive, and must be. reduced one-half. The bill as origi- 
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nally filed included a suit for the infringement of the complainant's pat- 
ented " ventila tor," which was used either in conjunction with or sepa- 
rately from the register. After the évidence had been closed it was dis- 
covered that the ventilator patent had expired prior to the filing of the 
bill, and on pétition by the défendants the decree was modified for the 
purpose of excluding ixom the accounting any proof of profits or dam- 
ages arising out of the infringement of the last-named patent. 30 Fed. 
Rep. 185. 

Prior to the reformation of the decree the complainant, in the course 
of his testimony, had stated the cost and selling priées of the ventilators 
and registers, respectively, showing a very large profit on each above the 
manufacturer's profit, at the same time expressing his willingness to ac- 
cept, in compensation for his loss by the infringements of the défendants, 
one dollar for each infringing ventilator and register raade and used by 
them. The master appears to hâve been of the opinion that this offer 
was made by way of a compromise, and that, damages for infringing the 
ventilator patent having been subsequently eliminated from the account- 
ing by the decree of the court, the complainant was justly entitled to 
the full amount of such damages as were proved to hâve been sustained 
by the infringement of the register patent only. The record does not 
show that the complainant had in view any compromise of his rights 
when testifying before the master, and on the proof he is not entitled to 
recover more than he claimed or assented to as the measure of his loss. 
Exception is taken to the nuraber of infringing registers reported by the 
master^ because évidence as to such number was received up to the time 
of the accounting, and after the end of the year 1878, when, it is admitted, 
the infringments had ceased. It is true that an account of profits is not 
confined to those which accrued before the suit was begun or before the 
interlocutory decree was entered, but may be made to include ail profits 
realized by the infringer at any time prior to the closing of the account. 
Walk. Pat. § 714; Rubber Co. v. Goodyear, supra. But the complainant 
in this case having limited the period within which he claims the in- 
fringements were made, the master ought not to hâve extended the ac- 
counting to a later time. Objection that the master gave too much 
weight to the testimony of one of the principal witnesses for the com- 
plainant is founded on the tact that an important statement made by 
this witness was manifestly untrue. The witness said that he had de- 
rived his knowledge of the number of cars which were provided with the 
infringing registers from an examination of the défendants' bocks, while 
the record shows that the books contained no entries which could possi- 
bly afford any information on the subject. This part of the record is 
fairly open to comment, but it does not appear that the master relied 
entirely, or for the most part, on the évidence of this witness, who was, 
moreover, corroborated by other évidence. The testimony is very vo- 
luminous. The défendants were intentional and deliberate infringers, 
and they left the complainant to make out his case as best he might, 
when it was in their power to exhibit to the master the exact number of 
infringing registers made and used by them, and the master bas per- 
v.35F.no.3— 14 
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formed thîs difficult task with as near an approach to accuraey as can 
be looked for under the circumstances. The last exception to be no- 
ticed is to the allowance of interest. The gênerai rule is that interest 
should be allowed on royalties from the time those royalties ought to 
hâve been paid, in ail cases where a royaltv is the measure of the com- 
plainant's damages, the theory in such cases being that damages are liq- 
uidated at such time as the royalty would hâve beén due, if the défend- 
ant had elected to purchase instead of to infringe the right to the use of 
the invention in suit, but that no interest is due on damages measured 
otherwise than by a royalty, because such damages are unliquidated un- 
til they are ascertained by an action. Walk. Pat. § 571; T^mck Go. v. 
RaUroad Cb,, supro; Mouiry v. Whitney, 14 Wall. 653. But the latter 
part of this mie is snbject to exceptions, and in equity the allowance of in- 
terest appears to hâve been left largely to the discrétion of the court. On 
reason, it is difficult to conceive why, where a patentee's loss is ascertained 
to hâve been incurred at a certain time, interest should not begin to run 
from that time, whether the loss was measured by a royalty or by other 
equally conclusive évidence of the fact. The verdict of a jury must in- 
clude interest up to the day of its rendition; but a master, although re- 
etricted in his finding to actual damages, bas frequently been allowed to 
fixthe date from which interest shàll be computed on the amount. The 
authorities on this question are not uniform, and the rule cannot be said 
to be definitely settled. So far the décisions hâve been made with référ- 
ence to the merits of the partioular case, and on considération I hâve con- 
cluded to allow interest from the date of the interlocutory decree on such 
damages as shall bè finally awardëd to the complainant. 

By closing the accounting at the end of the year 1878, and deducting 
from the number of infringing registers found by the master the num- 
ber of thetji inade after that year, and also those not aflBrmatively proved 
to hâve been made before that time, the remainder will be 655. A de- 
cree will therefore be entered for the complainant for $555, with interest 
from the 21st of November, 1883; making the total amount of principal 
and interest $705.13, with costs. 



Schumacher et al. v. Wooeam et ci. 
{OireuU Court, 8. D, Nm T<yrk. May 25, 1888.; 

COPYHIGHT— PiCTUHKS— DeBIGKS POB TrADE-LABELS. 

PlaintiCs designed a picture, representing a young womàn holding a bouqaet 
of flowers, to be printed on labels for cigar boxes, and delivered to the libra- 
rian of cpngress a description of the picture by the title "Noseçay," and the 
librarian dnly recorded the name of the picture. Helà, that this was an at- 
tempted évasion of act Cong; June 18, 1874, § 8, providïEg that no prints or 
labels designed to be used for any article of manufacture can be copyrighted, 
but authorizing them to be registered as trade-marks; and that plaintiSs' de- 
sign could not be protected as a copyright. 
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In Equity. Motion for injunction. 

A. T. Gurlitz, for Tplaiatiïïs. , ; 

W. B. Putney, for défendants. 

Wallace, J. The plaintiffs seek an injunction pendmte lite to restraîn 
infringement of their alleged copyright in a picture. It appears that 
the plaintifiFs manufacture prints or labels, and sell them to dealers in 
cigarâ and other manufactured articles, to be affixed to cigar boxes or 
other articles. The plaintiffs, in making their prints, design a pictorial 
illustration in colors, eut an impression of it upon lithographie stones, 
and print copies. In the présent case they desîgned a picture repre- 
senting a young woman holding a bouquet of flowers, and took proceed- 
ings nnder the statute to copyright the picture. They delivered at the 
office of the librarian of congress a description of the picture by the title 
"Nosegayj^accompanied with a photographie copy, and within 10 days 
delivered another photographie copy. Thereupon, and on Febrnary 2, 
1885, the librarian duly recorded the name of the picture. Upon the 
prints Btruck oflf and soïd to dealers the words "Opéra Bouquet," a namé 
descriptive of a certain brand of cigars, was substituted in place of the 
wofd,"Nosegay," and the notice inscribed upon the face of the print 
gave the date of the copyright as of the year 1884, instead of 1885. The 
infringement now complained of consista in the copying by the défendants 
of some of thèse prints. 

The facts show an attempted évasion by the plaintifiFs of the provis- 
ions of section 3 of the act of congress of June 18, 1874, "to amend the 
law relating to patents, trade-màrks, and copyrights." That section dé- 
clares in substance that no prints or labels designed to be used for any 
article, of manufacture can be copyrighted, but authorizes them to be 
registered and protected as trade-marks in proper cases. If the exper- 
iment of the plaintifii's can succeed, this statute is inoperative whenever 
the prints or labels contain a pictorial illustration; aud it could be whoUy 
nullified by the device of printing pictures on the labels. The case of 
Sçkmiacher v. Schioencke, 25 Fed. Rep. 466, is distinguishable from the 
présent, because in that case the court found that the picture copyrighted 
was not made to be used for labels. It is doubtful whether the plain- 
tiffs' action must not fail because they hâve not coraplied with the pro- 
visions of section 4962, Eev. St. U. S. That section requires as a pre- 
requisite to maintaining the action that a notice be inscribed upon the 
face of a copyrighted painting or print which states the year of its entry 
for copyright. Hère the wrong year was stated. Upon the authority of 
Baker v. Tayhr, 2 Blatchf. 82, the insertion of the wrong year in the no- 
tice, although unintentional, and arising by a mistake, would seem to 
be fatal to the action. In Myers v. CaUaghan, 5 Fed. Rep. 726, a more 
libéral view of the statute was takeh. It is not necessary for présent 
purposes to décide the point. The motion is denied. 
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New York Grape Stjgab Co. v. American Grape Suqar Co. ei <û. 
Same V. BoFFALO Grape Sugar Co. et al. 
(Circuit Court, N. D. Nm Tork. June 8, 1888.) 

Patents pou Intentions — Pbiok Use — Reebaring — Suppression of Tebti- 
MONY — Crédit of Witnesses. 

N , the ownerof letters patent No. 65,664, of June 11, 1867, to Joshua J. Gil- 
bert, for "manufacture of starch, " sued G. for infringement. Pending suit G. 
procured strong affldavits from Gilbert's employés that the process covered by 
the patent had been used in his factory for more than two years before bis 
application on March 11, 1887. Thèse affldavits being submitted to N., he be- 
came alarmed, and agreed, in considération of their snrrender to him, to se- 
cretly abandon the suit, which was done. He also retained the attorney who 
procured the aflSdavits. A., whom he had previously sued for infringement 
of the same patent, and had obtained a decree against, upon discovery of 
thèse transactions, moved for a rehearing on the ground of newly-discovered 
évidence as to public use for more than two years, and suppression of testi- 
mony upon that point by N. Thé testimony o£Eered in support of the motion 
was ail that of Gilbert's employés. Some or it was unimportant, and not new; 
and the most material part was that of Gilbert's foreman, who, at various 
times during the several suits, had made flve affldavits as to sucb public uee, 
two being entirely antagonistic to the other three, and the contradiction be- 
ing unexplained. In addition, other affldivits excited serious distrust of tieir 
accuracy. Held, that although the conduct of N. was reprehensible, the re- 
hearing should be denied; the testimony ofEered being untrustworthy 

In Equity. On pétition for rehearing. 

John R. Bennett and Sherman S. Rogers, for the pétition. 

Edward N, Dickerson, contra. 

Shipman, J. Thèse are pétitions by the défendants for a rehearing of the 
above-entitled causes upon the ground of newly-discovered évidence, or évi- 
dence the knowledge of which had been withheld by the act of the plaintiff, 
upon the question of the public use of the invention covered by letters pat- 
ent No. 65,664/ byj. J. Gilbert, the inventor and patentée, for more than 
two years before the date of his application for the patent, which was about 
March,'' 1867. The opinions in the cases are contained in 18 Fed. Rep. 
638, 20 Fed. Rep. 505, and 24 Fed. Rep. 604.» The bills in thèse cases 
were filed October 14, 1881. The défendants' testimony was closed No- 
vember 14, 1882. The plaintiff s rebutting testimony was closed Apriî 
8, 1883. In June, 1883, a pétition was brought by the défendants for 
leave to introduce additional and newly-discovered évidence in support 
of two of their défenses. A part of the new évidence was the testimony 
of John A. Owens, Daniel Murphy, Thomas Cavanagh, and John L. 
Palmer, tha.t the process had been used in the J. J. Gilbert factory for 
several years before the application, and before 18o5. Thèse four per 
sons are a part of the witnesses whom the défendants désire should testify 
upon the rehearing. This pétition was heard by Judge Wallace and 
was denied. Shortly after, the case was heard by me upon final hear- 

•Issued June 11, 1867. «March U. »See, also, 10 Fed. Rep. 835. 



NEW YORK QEAPE SCGAR CO. V. AMERICAN GRAPE SUGAR CO. 213 

ing, was decided on November 20, 1883, and an accounting was ordered 
from and after October 13, 1881. Subsequently a motion was made by 
the plaintiifs to amend the interlocutory decree, so that an accounting 
should be directed as to profits which were received, and damages which 
were inflicted by the infringers before October 13, 1881, which motion 
was denied on July 23, 1885. When the motion was argued, the défend- 
ants had been orally informed of the abandonment of the suit of the 
plaintifif against the Duryeas, which will hereafter be spoken of, and the 
reasons for said abandonment or settlement, and endeavored to show, 
from this information, that there was évidence in existence which would 
justify or call for a rehearing; but as they had no afSdavits from persons 
who had personal knowledge on the subject, their efforts to make their 
information effective were of no avail. Wright Duryea and John Dur- 
yea, two of the Messrs. Duryea, the principal stockholders in the Glen 
Cove Manufacturing Company, of Glen Cove, Long Island, were wit- 
nesses for the défendants in thèse two cases, and were very sharply crit- 
icised by the plaintiff's counsel. In December, 1883, a temporary in- 
junction against the use by the Glen Cove Manufacturing Company of 
the process patent was obtainèd at the suit of the plaintiff. A suit 
against John Duryea and Wright Duryea, for conspiraey, was com- 
menced by the plaintiff in one of the courts of the state of New York, 
and a prosecution against John Duryea, for perjury in thèse cases, was 
<jommenced before a United States commissioner. Upon the hearing 
this complaint was dismissed by the commissioner. In the préparation 
of that portion of their défense in the patent suit which related to the 
public use by J. J. Gilbert before his application for a patent, the Dur- 
yeas employed Simon D. Phelps, Esq., a lawyer of New York, who ob- 
lained the assistance of K. E. Morgan, Esq., a lawyer of Little FalJs, and 
John A. Owens. Affidavits were given in May, 1884, by 12 of the former 
«mployes of J. J. Gilbert, including an affîdavit by Owens, for the pur- 
pose of showing that the patented process had been used by said Gilbert 
before 1865. Thèse affidavits were very satisfactory to said Phelps and 
Morgan, who considered that the défense of public use was conclusively 
«stablished thereby, and were taken to New York city, and, said Mor- 
gan having brought about an interview between the président of the plain- 
tiff Company and Mr. Phelps, they were taken to the office of Messrs. 
Dickerson, counsel for the plaintiff, and were read in the hearing of Mr. 
Dickerson, Jr., and other représentatives of the plaintiff, by Mr. Phelps, 
for the purpose of inducing the plaintiff to abandon its suit against the 
•Glen Cove Company. Mr. Dickerson, Jr., advised the directors of the 
plaintiff company that the affidavits were not, in his opinion, an effect- 
uai défense. The directors voted not to discontinue. Shortly after, an 
interview was had between the executive committee of the directors and 
Messrs. Wright and Hiram Duryea, which resulted in an agreement for 
the settlement and abandonment of the said suit, and in the subséquent 
delivery of said affidavits to the vice-président of the plaintiff, ail which 
was not communicated to their counsel. A written agreement between 
the two companies, dated May 16, 1884, was executed, by which the 
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plaintiff released the GlenCove Company and its officers from ail clairns 
for damages or profits by reason of ,any past or future infringement of 
said patent, and agreed to discontinue said suit, and that it should hav© 
the right to use said process. On May 22, 1884, the plaintiff made a 
written agreement with said K. E. Morgan, by which, in considération 
of his légal ^nd other services to be rendered in its suits previously or 
thereafter commenced upon the Gilbert patents, it agreed to pay him 5 
per cent, upon ail gross sums received from any person as damages or 
profits by reason of the infringements of said patents, except from the 
présent défendants and the St. Joseph Refinery. Said Morgan agreed 
to aid and assist the plaintiff in and about said actions, but he was not 
to take part in, the trial thereof, or aid in their préparation, outside of 
Hèrkimer county, except as to évidence connected with the Gilbert fac- 
tory in New York state. He was also paid a retainer of $250. The gen- 
tlemen connected with the plaintiff place the agreement with the Duryeas 
upon the ground that they were to assist them, before the master in the 
présent cases, with testimony and évidence respecting the value of the 
Gilbert process, and were also to use and develop the De Castro and Mil- 
ler patented process for making starch, the patents for which the plain- 
tiff had recently purchased for a large sum. The plaintiff has not yet 
built or purchased a machine, as it was intending to do, and the Duryeas 
hâve not built the factory in which the process was to be used, if it proved 
satisfactory after experiments at Glen Cove. At the interview between 
the executive committee and the Duryeas, thèse were the considérations 
which were pressed for an abandonment of the suits and a license to use 
the Gilbert process, and the suppression of évidence was not probably 
alluded to in the discussion; but the fact, which cannot be concealed, 
was that the officers of the plaintiff were intimidated by thèse affidavits, 
and feared their publicity, and wanted that the testimony should not be 
bruited about, and that the lips of the affiants should be closed, and 
were willing to abandon the hope of the very large sums which they had 
expected to gain from the Duryeas' use of the Gilbert process, and make 
with them a secret treaty, which they did not tell their counsel. The 
agreement with Morgan was also for the purpose of keeping this testi- 
mony quiet, and the affiants in their control. No stipulation for dis- 
continuance of the patent suit was then asked for or executed. It was 
first asked for and obtained on April 18, 1885, and was filed in court on 
November 12, 1886, and the suit was disçontinued on the same day. 
Phelps told the défendants' counsel about April 10, 1885, of this settle- 
ment, so far as it had then taken place, but would not give an affidavit. 
Subsequently the défendants made efforts to obtj^in information from 
Morgan, at Little Falls, but were foiled, until he ceased his connection 
with the plaintiff, and entered the employment of the défendant, about 
May, 1886 , whep the business of affidavit making was resumed; and the 
affidavits of the various affiants, which were used upon this hearing, 
were sworn to in September and October, 1 886., The pétition was brought 
in February, 1887, but by successive agreements of counsel for various 
reasons, the hearing was postponed till ikarch, 1888. 
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The affidavits, which Morgan's abandonmént of his relations with the 
plaintiff permitted to betaken, and which relate to the use of the Gilbert 
process at Little Falls, are of James Bennett, "Welford C. Casier, Thomas 
Cavanagh, Michael Davin, Peter Dunn, John Haley, Patrick Kiefe, 
James Mathews, James McGurty, Daniel Murphy, John O'Brien, John 
A. Owens, and John L. Palmer. The afBdavits of Casier and Dunn are 
unimportant, and those of Haley and Mathews are not valuable. Palm- 
er's âfi&davit is somewhat vague as to dates, but its value, whatever itis, 
is impaired by his affidavit of April 27, 1881, in which he says that Gil- 
bert was experimenting until about a year and a half before the date of 
the patent, at which time his invention wâs perfected. Thé plaintiffs' 
case upon final hearing was that Gilbert experimented for a number of 
years in regard to the sweet process. At first he "alkalied " the unground 
corn with alkaline liquor, prepared from soda ash and lime, in a tank 
upon the third story of his mill, which stood near the tub in which thé 
corn was soaked. He abandoned that method, and for a time "alkalied" 
the entire contents of the settling vat upon the first story, befôre the su- 
pernatant water was drawn off. Tlien, having substituted for the square 
vats which he had previously used, round vats, with mechanical agita- 
tors to stir up the starchy mass after the alkaline liquor had been added, 
instead of stirring by hand, he applied the alkali bnly to thé pasty mass 
in the tub after the superfluous water had been drawn off. The con- 
struction of the round tubs and their agitators, in thé summer of 1865, 
mark, according to the plaintiffs' theory , the time of the invention of the 
process which is disclosed in the patent. Upon final hearing, the de- 
fendants having introduced only one witness, Spohn, whose testimony 
was of conséquence in regard to préviens public use, the plaintiff proved 
its case by two workmen in the starch factory, the carpenter who made 
the tubs, and a man who gave the propér dimensions of thè tubs to 
the carpenter. The object of the afiidavits is twofold — Fïrst, to show 
that continuously, from and after the introduction of the sweet process 
into the mill, the alkaline liquor was plaçed in the settling vats, and that 
this process was carried on, without break, for a long period befdre 1865; 
and, secondly, that the substitution of the round tubs for the square tubs 
was without significance, and, if it was, it occurred in 1863 or 1864, in- 
stead of in 1865. Owens gives a very long and carefuUy prepared affi- 
davit, in which he narrâtes the history of the sweet process, and of the 
mechanical changes in the factory, and says that what was always called 
the "sweèt process" was practiced therein from 1857 or 1858 to 1866, 
and that by the process the caustic liquor, which was prepared in the 
tank on the upper floor, flowed through pipes into the settling vats on 
the first floor. Without positively declaring in this afiidavit that the 
unground corn was never alkalied, he wishes to bave it understood that 
the "sweet process," as now known, was continuously practiced, in its 
important and leading features, in the ordinary and usual manufacture 
of starch, from and after 1858. The case upon this pétition rests, in a 
great measure, upon Owens, who was the foremàn or superintendent of 
J. J. Gilbert duriiïg ail the time which is in controversy; who is an in- 
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telligent man; îs Ihe inventer of one of the patents which are the subject 
of the suits; who had the opportunity of knowing, and the capacity for 
remembering, the exact truth in regard to the, matter of Gilbert's manu- 
facture; who is, in my opinion, the real author of the memory of most 
of the other affiants, not including O'Brien and Palmer; and who has 
himself given five affidavits on the subject, which are in évidence. It is 
said that he has also given one more. On May 3, 1881, he gave an afii- 
davit in which he said that at first a System was tried of soaking the en- 
tire grain inalkali, consisting of lime and sodaash, which was repeatedly 
tried at intervais until the year 1865, when it was finally given up. 
That several other methodswere tried, among which was"alkaliing"the 
entire mass of starch as it came from the sieve, but this worked imper- 
fectly; and he knew that the improvements in patent No. 65,664 were 
made by Gilbert, and completed in his factory about 18 months before 
the date thereof, and that none of thèse were in public use or on sale for 
more than two years before the date of the patent. On Oetober21, 1881, 
he made another affidavit, in which he testitied that in 1868 he went 
himself into the manufacture of starch, and used the Gilbert improve- 
ments without knowing that they were secured by letters patent; that 
Gilbert sued him for the infringement of No. 65,664; that he then ex- 
amined the patent, and, "being satisfied that Gilbert was the first in- 
ventor of the improvements, and that they were of great value, and in- 
dispensable in the manufacture of starch from corn, discontinued their 
use and the manufacure of starch, and went into another business. His 
third affidavit was for use upon the hearing before Judge Wallace, in 
which hesays that the caustic alkaline liquorwas notfpplied in Gilbert's 
factory, before grinding; that the statements contained in the dépositions 
of the plaintilTs witnesses that alkali was used on the corn before grind- 
ing, are entirely erroneous; and that the process, as described in the pat- 
ent, was used for several years in the factory before March 11, 1865. 
In no one of the last three affidavits does he explain why he made the 
totally contradictory statements which I hâve quoted, or give any reason 
for the change in his recollections. He does not apparentlj'^ attempt to 
excuse or mitigate the disgrâce of being a willful perjurer. Nothing that 
this man can say upon the history of this process will now hâve the slight- 
est effect upon my opinion. He has discredited himself so mnch by his 
falsehood, that, in this case, he is a complète blauk. The affiants Ben- 
nett, Cavanagh, Davin, Kiefe, McGurty, Murphy, O'Brien, and Palmer, 
aU réside in Little Falls, except O'Brien; and ail exoept O'Brien and 
Palmer were apparently common laborers, and persons of limited intel- 
ligence. 

Before the testimony for final hearing was taken, Mr. Selden, one of 
défendants' counsel, visited Little Falls, and, as he says, " endeavored to 
find the employés who were in the J. J. Gilbert starch factory, at Little 
Falls, N. Y., from 1860 to 1867. I found a number of those parties." 
He found Owens and Cavanaugh, who were Hilent, and Palmer, who was 
communicative enough, and whom he subpœnaed, but did not ask to 
testify. He had and used abundant opportunities to hear about and see 
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nll the Little Falls workmen, but it is manifest that his attenipts at ex- 
tracting information which would be favorable to his clients were unsuc- 
cessful. They were either ignorant, and could not tell him anything, 
or willful, and would not tell him. I think that Owens was then favor- 
ably disposed to the Jebbs, and that the workmen got the idea that the 
défendants' success meant injury to the stareh factory which was then 
in opération, and they were intentionally silent; and furthermore, that 
their memory on the subject was confused and blurred. Thèse witnesses 
■were induced, subsequently, to remember and to talk. I distrust testi- 
mony thus obtained and given. It commands neither my confidence nor 
nay respect. 

Turning now to the contents of the afRdavit, they fail to convince me 
that ihe alkaline liquor was not originally applied to the unground corn, 
for, if it was not, why was the tank in which the liquor was prepared 
placed in the third story, which involved the necessity of hoisting the 
hogsheads of soda ash, and the casks of lime into the third story,;; — a 
most unnecessary labor, if the présent représentations of Owens and the 
subordinate workmen are to be credited. If the liquor was applied to 
the unground corn, and that process was subsequently abandoned, the 
affidavits of thèse witnesses show a lack of memory which is not strange 
wheti the length of lime which bas elapsed since 1865 is considered, but 
which seriously impairs the value of their affirmative testimony . Again, 
in regard to the time when the round tubs were put in, the affiants 
fihow a confutied state of memory. Owens, in his Duryea affidavit, fixes 
the time of putting up thèse tubs by certain entries in the day-book of 
William Dorr, as in January and February, 1863. In his présent affi- 
davit he says between the last of 1863 and the spring of 1864, "I should 
say about April, 1864." McGurty, in his Duryea affidavit, says that 
they were in the factory when he went there, in March, 1863. In his 
présent affidavit they were built in the spring or summer of 1864. Mur- 
phy thought, in his Duryea affidavit, that they were put in about 1863. 
Now he testifies that they were built by Eddy and Dorr. The time he 
does not fix, but he left the factory February 1, 1864. Cavanagh, in 
his Duryea affidavit, thinks that the date was in 1863. Now he says, 
after 1862 or 1863. O'Brien, in his Duryea affidavit, thought that the 
time was in 1863. In his présent affidavit, he says that it was before 
he left, which was in 1866 or 1867, — when he cannot tell. Beniïett, 
in his Duryea affidavit, thinks that the date was in 1863. He does not 
attempt to fix the time in his présent affidavit. Davin testified in his 
déposition that they were built in 1865. In his affidavit he says that 
he made a mistake, and it was in 1864. I bave looked at thèse affida- 
davits with more attention, because the case is not placed by the peti- 
tioners solely upon the ground of newly-discovered évidence. In view 
of the knowledge of Mr. Selden of the names and places of résidence of 
the Gilbert workmen, and of the fact that the testimony which some of 
the impoi-tant witnesses would give was known before the final hearing, 
and that application was made to take their testimony, and was denied, 
it can hardly be said that it was newly-discovered évidence. But the 
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pétition is also placed upon the gr&und that there was, on the part of 
the plaintiff and the Messrs. Jebb, a fraudulent concealment and sup- 
pression of this testimony from the very beginning, which taints th& 
case, and renders it important that there should be a new hearing. Upon. 
this account I bave thôught it beat to looK with some care into the char- 
acter of the testimony, and see whether its nature is such asto furnish 
any reliable information in regard to the history of the patented process; 
for, although the suggestions of the défendants may be correct, if the 
testimony is of so poor a character as not to affect the mind favorably^ 
it is useless to grant a rehearing. It is true that I view with great 
dislike the final course of the plaintiff in regard to the Phelps-Morgaa 
affidayits, the abandonment of the Duryea suit, and the employment of 
Morgan. The conduct of the plaintiff in this respect bas been such as- 
to arouse a désire, that there should be a new and full hearing. If I had 
confidence in the trustworthiness of the testimony I should be inclined 
to hâve the question again tried. But whatever Owens may say is en- 
tirely untrustworthy. The other witnesses, not including O'Brien, Pal- 
mer, and Davin, who was a witness for the plaintiff, and who now seeks^ 
to correct his testimony, had abundant opportunity to tell Mr. Selden 
what they knew, if they knew anything, before the hearing; but nothing 
fevorable could be elicited from them until the key was applied by Owens 
or Morgan. Aâsuming that the plaintiff bas acted ail the way improp- 
erly, and with a ^st dissatisfaction at its conduct in the matter of the 
Duryea settlement, I hâve such aserious distrust of this testimony — 
which, I fear, has been, to a considérable extent, injected into the mem- 
ory of the witnesses, though not by the défendants or any of their solic- 
itors or counsel— that I cannot grant the pétitions. The pétitions are 
denied. 



MoBSS V. Knapp et al, 

(OSSr««â Court, B. Conneetieut, June 9, 1888.) 

Patents pob Inventious— Inbbingbment — Action at Law aptes Decseb fob 
Injxjkction and Aooounting. 

After complainant in a §uit for infringement has obtained a decree for per- 
pétuai injunction ànd account of damages and profita, ^lid tiiè accounting has 
commenced and is pending, he cannot, without leave of court, proceed at law 
for infringementB committed since the decree. 

In Equity. On motion for restraining order. 

John K. Beach, for the motion, 

Wm. A. Wright and Chas. F. PerUna, conim, 

' • : • ■ ■ 

Shipman, J. This is a motion by the défendants in the above-entîtied 
biU in equity to restrain the plaintiff therein from the further prosecu- 
tion of a suit at law against the défendants. In November, 1886, the 
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plaintiff brought in thîs court a bill in equity against the défendants, 
praying for an injunction againSt the infringement of letters patent No. 
233,240, and for an account. An interlocutory decree in favor of the 
plaintifif, in which a perpétuai injunction against said infringement, and 
an accounting of damages and profits was ordered, was filed April 26 ; 
1888. The accounting has commenced, and is now pending. On May 
29, 1888, the plaintiif brought an action at law against the défendants to 
recover damages for the infringement of the same patent from April 26, 
1888, to May 28, 1888, the damages being laid at $5,000, and attached 
the property of the défendants in said suit. The défendants now filé a 
motion in the equity suit to restrain the plaintifif from the proseoution 
of said action at law. The action was brought upon the ground that it 
was not feasible for the plaintifif to hâve an accounting for infringements 
which hâve been committed since the decree, and if it was, that the de- 
fendant's property is inadéquate to pay the judgment that will be ren- 
dered. 

The suprême court has said that, in taking the account, the master is 
not limited to the date of the decree, but in such cases "it is proper to 
extend the account down to the time of hearing before him, unless the 
infringement Ceased prior to that date." It is further said that "the 
practice saves a multiplicity of suits, time, and expense." Rubber Co v. 
Ooodyear, 9 Wall. 788. Tatham v. Lowber, 4 Blatchf. 86, is to the same 
efifect, and I had supposed that such was the practice. The law upon 
the subject of injunctions, in pending bills in equity for an account, to 
restrain suits at law subsequently brought for the same matter, is that, 
after the plaintiff has obtained a decree to account, and the proceedings 
upon said accounting are pending, the plaintiff is not permitted to pro- 
ceed at law for the same matter, without leave of the court. Mocher v. 
Reed, 1 Bail & B. 318; Bdl v. CReOly, 2 Schoales & L. 430; Wedder- 
bum V. Wedderbum, 2 Beav. 208; Phdps v. Prothero, 7 De Gex, M. & 
G. 722; Kerr, Inj. 104; 2 Story, Eq. Jur. § 889. If the bill in equity is 
pending, the party can obtain an injunction by motion filed in that suit; 
otherwise, when the decree has been fuUy executed. Ford v. Compton, 
1 Cox, 296; Wedderbum v. Wedderbum, supra; Harrison v. Gumey, 2 
Jac. & W. 663; 3 Daniell, Ch. Pr. 1720. In this case the plaintifif can 
hâve an accounting, if he desires, before the master, for the infringe- 
ments sinne the date of the decree, and can have an attachment for con- 
tempt, if the infringements are obvions. And, without knowing more 
of the reasons which induced him to bring an action at law, I think that 
he should have confined himself to his remedy in equity; but the rea- 
sons may be adéquate. 

The motion is granted, without préjudice to any spécial application 
which may be made by the plaintiff to bring an action at law upon a 
statemeut of the circumstances which be thinks justiiy such proceeding. 
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The Eliza S. Pottbb. 

The Helena E. Kusseli,. 

Champlin a ai. V. The Helena E. Russell.' 

(Circuit Court, D. Gonneeticut. May 28, 1888,) 

CoLLiBiON— Breach op Rtji.b8 — Manbttver in Extremis. 

The R. and tbe P. were sailing ujpon opposite courses, the R. on the star- 
board and the P. on the port tack. The former, having the right of way, con- 
tinued on her course, supposing the P. would keep ont of her way, and go 
astern, but the P., although she saw the red light of the R. two miles oflE, 
kept on her course until a collision was inévitable. If the R. had then con- 
tinued her course, the P. would hâve struck her, head on, and nearly amid- 
ships, causing a (psastrous collision. The B. thereupon put her helm hard to 
Btarboard, and let her main-sheet run, to diminish the force of the collision, 
and receive a glancing blow, for the purpose of saving serions in jury to her- 
self. Held, that this was a change of course made m extremis, and was not 
négligence. 

In Admiralty. On appeal from district court. 31 Fed. Rep. 687. 
Samud Park, for appellants. 
S. A. Robinson, for appellee. 

Lacombe, J. This is an appeal in admiralty from a décision of the 
district court, filed August 1, 1887. 31 Fed. Rep. 687. The collision, 
which was the subject of investigation before that court, oceurred near 
Hog Island light, at 4 o'clock a. m., Maroh 11, 1887. The Helena E. 
Russell and the Eliza S. Potter were sailing upon opposite courses, close- 
hauled, and respectively upon the starboard and port tacks. The lights 
of both vessds were properly placed, and burning. There was a look- 
out at the bow of the Russell, but the Potter's lookout had been with- 
drawn from the bow 10 minutes before the collision to assist in reefing 
the mainsail. The catastrophe is thus set forth by the district judge: 

"The Potter saw the red light of the Russell when she was about two miles 
ofiE, The Russell had the right oi way, and continued on her course, supposing 
the Potter would keep out of her way, and go astern; but the Potter kept on 
her course until it was too late, and a collision was inévitable. If the Rus- 
sell had then continued her course, the Potter would hâve struck her, head 
on, and nearly arnidships, and would hâve caused a disastrous collision. The 
master of the Russell, perceiving his vessel was about to be struck, put his 
helm hard to starboard, and let his main-sheet run, to diminish tlie force of 
the collision, and receive a glancing blow, for the purpose of saving serious 
jnjury to his vessel, and in the exercise of good judgment. " 

The appellant does not question the ruling of the court that a change 
of Course made in extremis, and to reduce the amount of damage about to 
resuit from an apparently inévitable catastrophe, is not négligence. His 
contention is that such rule cannot be applied to the facts of this case; 

lAfarming 81 Fed. Rep. 687. 
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in other words, that the court below erred in the conclusions which it 
drew from the testimony as to the circumstances under which the collision 
occurred. As to some of thèse circumstances there was no dispute upon 
the proof. As to others the testimony below was conflicting. AU the 
witnesses, however, (except those examined on déposition,) were before 
the district judge; and in determining the weight to be given to their 
respective stories he had the invaluable assistance which such personal 
observation always affords. The appellants, however, contend that there 
is sufficient in the case to show manifest error in some material finding; 
and further undertake, by the introduction of new testimony, to turn 
the scales upon the points in conflict. Their assignments of manifest 
error seem to be thèse: 

1. That "the court found, as proved, that the Potter was sailing upon 
an easterly course, upon her port tack, about four miles an hour. The 
Rnssell was sailing at about the same rate of speed upon a westerly course, 
on the sterboard tack. If the Russell had then continued her course, 
the Potter would hâve struck her, head on, and nearly amidships, and 
would hâve caused a disastrous collision." Except by the use of italics 
in the above quotation, there is no indication in the appellant's brief as 
to what error it is supposed that this excerpt from the opinion évidences. 
It need not, therefore, be considered. 

2. That the évidence offered on behalf of the Russell as to the position 
of the two vessels when first discovered should hâve been discredited by 
the court as being wholly irreconcilable with the testimony as to the sub- 
séquent movements of the vessels. The appellants' theory as to this 
seems to be based upon the belief that the testimony, which he finds 
"incredible" and "incapable of any reasonable interprétation," is to the 
effect that when the Potter was first seen she was three miles away; that 
she then showed both her lights, and continued to show them down to 
the moment ôf collision. What the witnesses in fact say is that when 
they first saw the Potter she was about three miles off, and that they 
then saw her sails. At a subséquent period (which one witness describes 
as "when she was close bj'") they both saw her lights, which, from that 
time, they continued to see up to the moment of the collision. There 
is nothing incredible about this statement. 

3. The material point in the case is, of course, the time when the Rus- 
sell starboarded her wheel. As to this the appellant finds the testimony 
"incredible, and such as practical seamanship and nautical science con- 
clusively demonstrate the absurdity of." Hère again he seems to mis- 
apprehend just what that testimony is. If it were claimed on behalf of 
the Russell that her captain did not turn his wheel to starboard until 
his jib-booni was in physical contact with the outer stay of the Potter, 
there might be force in the argument that such a statement was incredi- 
ble, bécause, at the rate of speed at which the vessels were moving, the 
position of thé Russell could not bave changed sufficiently.up to the 
moment of the collision to bave brought them into contact in the manner 
described. Such an interprétation of the testimony, however, is hyper- 
critical. Before the wheel was starboarded the lookout on the port bow 
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of thé Russell had repeatedly shonted to the Potter to keep off. Nobody 
eeemed to pày attention to this call, and, having held upon her star- 
board tack for some time after the shouting began, the Eussell star- 
boarded. The change of course resulting from this maneuver became 
manifest to the two lookouts on her bow when the vessels were about 100 
feet apart, or, as one of them says, a vessel's length, and as her bow 
swung around the jib-boom grazed the stay. Assuming that the wiV 
nesses for the Russell gave their évidence in such a manner as to impress 
the court with a sensé of their honesty and credibility, there is nothing 
in the narrative of the occurrence, as it may be drawn from their state- 
toents, considered as awhole, which deraonstrates the absurdity of such 
narrative. The new évidence introduced by the appellants is that of 
the master of the Potter. He testifies that the Russell was keeping off, 
and was swinging off very fast while still about eight or ten vessel lengths 
ahead of him. This witness, however, testified in the district court that 
he gave the Russell the right of way by pUtting his wheel to port when 
more than a mile ofiF. Having seen him, and heard his testimony, the 
district judge reached the conclusion that the accident was occasioned 
by the négligence of the officers of the Potter in not keeping ofif and 
away from the Russell, and in not yielding to her the right of way. 
With such an indication as to the weight accorded to his statements by 
the district judge before whom he appeared, this court, which bas neither 
eeen nor heard him , will not reverse the décision belo w upon his bri ef àd- 
ditional statement; a statement in fiât contradiction with the story told 
by ail the Russell's witiiesses. 



Union Ins. Co. of Fhiladelphia v. The Beidgbpoet and Thb Will- 
iam BUKROWS.* 

PoTTS et al. V. Samb. 

POTTS V. SaME. 

{District Court, S. D. New Ycrk. May 31, 1887. 

1. Collision— Signal— Heli, Gâte. 

It is no fault in a steam-boat bound west through Hell Gâte on a flood-tide 
to take the east channel, after giving one signal to a tow coming up tbrough 
that cbannel. 

8. Samb. 

A tug, going witb a tow, bv night, through the east channel of Hell Gâte 
towards the Sound on a flood-tide, answered the one signal of an approaching 
steam-boat with one whistle. But, assuming that the steam-boat intended to 
go around by the west channel, the tug did not keep to.the starboard side of 
the east channel, and the steam-boat, turning into that channel, struck and 
Bunk one of the boats of the tow. Héld, that the failure of the tug to go to 
the starboard side of the channel after her one whistle was the fault which 
caused the collision 

'Beported by Edward G-. Benedlct, Esq., of the Kew Tork bar. 



ONION INSk CO. V. THE BBICGEFOBT. 228 

In Admirai ty, 

Libels by the insurance coinpany, which had j^aîd the loss on the cânal- 
boat sunk through the collision in this case, and by the owners of the 
cai^o on board of her, against the steam-boat Bridgeport, for négligence 
causing the said collision, The tug was made a party défendant by the 
steam-boat, under the fifty-ninth admirai ty rule. 

Carpenter & Mosher, for Union Insurance Company. 

Sydney Chvbh, for Potts. 

Benedid, Taft & Benedict, for the Bridgeport. 

E. O. Davis, for the William Barrows. 

Benedict, J. It is proved that, for a vessel bound to the westward 
through the Gale, two courses are open on reaching the Hog's Back. 
One is to keep on and pass through the main ship channel by Mill rock, 
the other to tum sharp and pass between Flood rock and the Long 
Island ehore. The single whistle which the Bridgeport gave the tow, 
therefore, was not notice to the tug that it was the intention of the steam- 
boat to take the main ship channel, but only that the steam-boat in- 
tended to pass the tug on the tug's port side. It was no fault, therefore, 
for the Bridgeport to take the east channel; and the assumption of the 
master of the tug that the Bridgeport would take the main channel, was 
nôt justified. The course pursued by the Bridgeport after she tumed to 
take the east channel was proper, for she kept a course that would carty 
her as dose to Flood rock as she could safely go» The course of the 
tug, stated in her pleadings, is bearing over to the starboard from the 
time she replied to the whisfle of the Bridgeport; and the pleadings as- 
sume that it wàs her duty to do this, but it is quite évident that this 
duty was not discharged. The fact, no doubt, was that the pilot of thiô 
tug, assuming, as he says he did, that the Bridgeport would take the 
ship's channd, did not port his helm until he saw the Bridgeport enter- 
ing the east channel; then it was that he put his helm hard a-port, but 
then it was too late. The omission on the part of the tug to put her 
helm to port, and work over to east, upon replying to the Bridgeport's 
signal, aa coidd bave been done, was a fault, and the fault which caused 
the collision. The decree must therefore be that in the case of the Union 
Insurance Company qf Philadelphia, lAbdanl, and also in the case of Fred- 
erick Potts et ai. , JJhéUmts, the libelants recover their damages of the tug 
William Burrows, and the libels as against the steam-boat Bridgeport be 
dismissed, with costs. 
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UmoN Ins. Co. of Philadelphia v. The Bridgeport and Thb 
William Bdrrows. 

PoTTS et ai. V. Same. 

(Circuit Court, E. D. Ifèw York. July 5, 1888.) 

In Admiralty. On appeal from district court, anU, 222. 

Sydney Chubb, for Potts. 

Carpenter & Mosher, for the insurance company. 

Benedict, Taft & Benedict, for the Bridgeport. 

EdvAn G. Davis, for the Burrows. 

Blatchford, Justice. I concur with the district j'udge in his views and 
conclusions in his décision in thèse cases. In the first-entitled case let 
there be a decree for the libelant for $700, with interest from December 
24, 1883, and its costs in the district court, taxed at $71.24, and its costa 
in this court, to be taxed, against the steam-tug; and a decree dismissing 
the libel as against the steam-boat, with costs to her claimant in the dis- 
trict court, against the libelant, taxed at $48.03, and its costs in this court, 
against the libelant, to be taxed. In the second-entitled case, let there 
be a decree for the libelants for $469.05, with interest from October 1, 
1883, and their costs in the district court, taxed at $76.13, and their costs 
in this court, to be taxed, against the steam-tug; and a decree dismissing 
the libel as against the steam-boat, with costs to her claimant, in the dis- 
trict court, against the libelants, taxed at $57.11, and its costs in this 
court, against the libelants, to be taxed. 
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New York I. & P. Co., for Use of Stewast, v. Milbubn Gin & 

Machine Co. 

{Circuit Court, W. D. Tennesêee. April 21, 1888.) 

Removai. of Causes— AMOuifT in Coktrovebst— Sbt-Off. 

The statutes or the state regulating the right of set-off may be effective to 
détermine Uie sum or value of "tlie matter in dispute" in the suit sought to 
beremoved, and yet not operate as restrictions imposed b\ atate législation 
upon the jurisdiction of the fédéral court. If, therefore, the suit be one ap- 
pealed from a justice of the jpeace to the state circuit court, and the défend- 
ant file there a plea of set-off, claiming $3,000 against the plaintiff, but under 
the statute of the state he can recover no more than $500 in that court, it is 
that sum which is "the matter in dispute, " and the fédéral court can bave no 
jurisdiction by removal under the act of 1875, c. 1Z%. i S. 

At Law, On motion to rem and. 

The plaintiff sued upon an account before a justice of the peace for 
S288, suffered judgment there in favor of the défendant, and took an 
appeal to the circuit court of Shelby county, where the défendant pleaded 
a set-off, claiming damages in the sum of $3,000 for a breach of the con- 
tract for roofing certain buildings, out of which the balance sued on by 
the plaintiff arosç, the account having been assigned to the usée of the 
action. After filing this plea the défendant removed the cause to this 
court. The plaintifi' moved to remand, because the matter in dispute 
does not exceed, exclusive of costs, the sum of $500. 

Metcalf & Wcdker, for the motion. 

Wm. M. Randolph, contra. 

Hammond, J. Our courts are in direct conflict on the question whether 
or not, on a motion to remand, the amount in dispute is to be determined 
by the plaintifiPs demand, or by the demand of the défendant, where he 
sets up a counter-claim, as in this case. Clarkson v. Manson, 4 Fed. Eep. 
257; Manufacturing Oo. v. Broderkk, 6 Fed. Rep. 654; Dill. Rem. Causes, 
§§ 51, 64; Desty, Rem. Causes, 87, 88, 110, 111; West v. Aurora, 6 
Wall. 139; Ryan v. Bindley, 1 Wall. 66; Hilton v. Dickinsm, 108 U. S. 
165, 2 Sup. et. Rep. 424 ; Sradstreet Co. v. Higgivs, 112 U. S. 227, 5 Sup. 
et. Rep. 117. In the view the court takes of this case that question does 
not arise in such a manner as to imperatively demand its décision. If 
decided for the plaintiff it would necessarily resuit in remanding the 
case to the state court, it is true, and in that sensé it is fairly presented 
for décision; but if decided for the défendant, there is left another ques- 
tion which must be decided before our jurisdiction is established, and 
the one does not at ail dépend upon the other. However, it is proper 
to say that) while I pretermit the question hère, I take that course because 
I am strongly inclined to think that the above-cited décisions of the su- 
prême court, and othera that might be cited upon an analogous question 
concerning its own jurisdiction, would control that question against the 
V. 35F.no. 4 — 15 
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plaintiff hère, and force this court to the considération of the other ques- 
tion referred to as an independent one. This being so, I prefer not to 
décide it, but to pass to the leading question presented by the facts. 
For a similar reason I pass another question presented in the argument 
as a preliminary and controUing one, but which I do not think necessary 
to décide. That is the question whether the court of a justice of the 
peace is a "court of record" in which this cause was pending, so as to con- 
trol the considération of the amount in dispute, or whether it was not 
pending, within the purview of the removal act, for the first time in the 
circuit court of Shelby county, when taken there by appeal. The allu- 
ment is that, inasmuch as the plaintiff sued before a justice of the peace, 
and allowed judgment to go against it, and appealed, that the case was 
to ail intenta and purposes commenced originally in the circuit court 
of the state, and not before a justice of the peace, and that therefore the 
limitations on the jurisdiction in cases going by appeal from the latter 
jurisdiction, about to be noticed, should be ignored hère, and the case 
treated solely with référence to the plenary original jurisdiction of the 
State circuit court. The force of this is that it lets in our jurisdiction, 
and defeats any plan of the plaintiff to circumvent that jurisdiction by 
bringing a suit before a justice nlerely to impose limitations that would 
prevent a removal. It has been decided in West Virginia that a justice's 
court is not within the removal act of congress, and that therefore a trial 
before him did not conclude the right of removal, but that the case stood 
for trial de rwvo in the circuit court of the state to which it had been ap- 
pealed, and might be removed from there. OU Go. v. Eauch, 6 W. Va. 
79; Dill. Rem. Causes, §§ 60, 74; Desty, Rem. Causes, 90, 151. Sim- 
ilarly, if the original proceeding be taken in some spécial tribunal, as 
commissioners of appraisement, or if the trial be before référées, and the 
case be carrîed into another tribunal for trial de nmo, the removal may 
be had from the latter. Boom Go. v. Patterson, 98 U. S. 403; Hessv. 
Seynolds, 113 U. S. 73, 5 Sup. a. Rep. 377. 

But it does not seem to me to at ail foUow from this that we are to 
disregard the statutory limitations upon the justice's court or other spé- 
cial tribunal, or to disregard that peculiar method of procédure, and 
treat the question of "the matter in dispute" as if the justice's court 
or spécial tribunal did not exist. The fallacy is in looking at the case 
as if onginally brought in the circuit court, to which it is in fact car- 
rîed by appeal, because, after arriving there from the subordinate tri- 
bunal, it is to be tried de novo. It so happensthat the plaintiff hère, 
jnder our Tennessee laws, had the option to bring this suit in the cir- 
cuit court originally, or to bring it in the justice's court originally. Had 
he brought it in the circuit court originally, there could be no doubt 
about our jurisdiction by removal, for that is the court of plenary and 
gênerai jurisdiction; and conceding that"the mattér in dispute" is to be 
tested by the whole record, upon the counter-elaim as well as upon the 
plaintifiPs claim, as above suggested, it conclusively appears that the 
amount is more than $500. But the plaintiff took the other course, and 
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brought the suit first brfore the justice, and then by appeal to the circuit; 
court. Now, whether the justice's court be one of record or not, whether 
it be "a state court " within the removal act or not, we cannot ignoré 
the fact that the case was not htonght origÎTially in the circuit court, and 
disregard the fact that it went there by appeal from another tribunal of 
sonie kind. That would be a very convenient way of getting over a 
troublesome obstacle, but it is not permissible upon any theory based on 
the cases just cited. However, the act of congress does not say that the 
removal shall be from "a court of record," and I am not prepared tosay 
thata removal may not be had directly from a justice's court, or, possibly, 
must be made from that court under our laws, and it is about this ques- 
tion that I wish to make no expression of opinion whatever, nor to in- 
timate any solution of it hère. 

But again, let ail that is claimed be conceded on that point, and T see 
no escape from the conclusive answer that the jurisdiction of the circuit 
court itself, as to this class of cases, is not plenary and full, like it is in 
cases brought originally in that court, but that it is the jurisdiction of 
that court which is itself so limited by .the restrictions of the statute 
that, ignoring the justice's court as we are asked to do, we do not im- 
prove the position of the défendant in regard to "the matter in dispute" 
under the removal act of congress. There is no reason why the législa- 
ture may not so arrange the jurisdiction of a court that cases coming into 
it under its bwn writ shall be unlimited in the amount of the jurisdic- 
tion, and thèse coming under the writ of a justice of the peace shall be 
restricled as to the amount of that jurisdiction; nor why any given case 
may not be made to fall, at the option of the plaintiff, within the one or 
the other dass, according to his choice; but it is doing violence to this 
right of the législature to hold that a case falling within the one class 
shall be taken hère, on a motion to remand, aa if it had fallen within the 
other class. 

We corne, then, to the exammation of "the matter in dispute" in this 
case, and it does seem to me entirely clear that it cannot exceed the 
minimum of $500, exclusive of costs, prescribed by the act of congress 
of 1875, under which the removal was had. The défendant bas a claim 
against the plaintiff of $3,000, if the allégation of the plea of set-off or 
recoupment be true, but not more than $500 of that daim could hâve 
been involved in the court from which this cause was removed, for no 
larger judgment than that could hâve been rendered in favor of the dé- 
fendant in that court. It is entirely weU settled, and, indeed, seems to 
be conceded by counsel in argument, that the state circuit court cannot, 
in cases pending in that court by the process of appeal from a justice's 
court, give a judgment in behalf of a défendant upon his counter-claim 
or set-off larger than $600, if due upon open account; that being the re- 
suit of the rule which restricts the circuit court to the same jurisdiction 
the justice himself had. There is a suggestion of the argument that this 
rule appUes only to a set-off arising out of claims of the défendant whoUy 
independent of the plaintiff's cause of action, and not to such as grow out 
of that cause of action, as this does. But upon a most critical examina- 
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tion of àll the cases ciled, and otTiers more or less connected wîth the sub- 
ject, I find no trace of such a distinction, in relation to this point of the 
jurisdiction of the circuit court to exceed upon appeal the jurisdiction 
of the justice. Before citing the cases itmay be well enough to remem- 
ber that the right of set-off or recoupment is purely statutory, that we 
hâve no act of congress regulating it, and that we are in this court en- 
tirely dépendent upon the législation of the state in regard to it, and that 
outside of that législation a défendant could, perhaps, hâve no relief at 
ail, unless the old English statutes of set-off might be treated as the com- 
mon law of the state. This fumishes an additional reason to us for the 
dependence upon the state statutes altogether for measuring the sum or 
value of the "matter in dispute," under the removal acts, where that 
amount or value dépends upon the counter-claim of the défendant. Dkon 
V Caruïkers, 9 Yerg. 30, Gray v. Jones, 1 Head, 542; Crow v. Cunning- 
ham, 5 Cold. 255; White v. Buchanan, 6 Cold. 82; Houser v. McKennon 
1 Baxt. 287; Pattersm v. Sheffidd, 7 Heisk. 373; Harris v. Haddm, 7 
Lea, 214. 

Now, it cannot alter the inexorable resuit of this restriction of the 
rule of our state law in relation to the jurisdiction of the state circuit 
court over suits pending there by appeal from a justice, that the matter 
in controversy between the plaintiff and the défendant as individuals 
is the claim of the plaintiff for its work on the one hand, plus a claim 
by the défendant on the other hand for $3,000 damages for doing that 
work in such a manner that the contract to do it was broken, to the in- 
jury of the défendant. The constitution, it is true, gives us jurisdiction 
of controversies between citizens of différent states, and in that sensé the 
fédéral jurisdiction attaches to ail such controversies. But congress, in 
the exercise of its power to regulate the jurisdiction, bas not seen fit to 
give us cognizance over the controversy at large between the persons, 
but restricts us to that controversy in the " suit " between parties litigant 
wherein "the matter in dispute" is over $500. It is not sufEcient that 
the parties hâve a larger dispute concerning the niatter of which we might 
acquire jurisdiction, if embodied in some other suit, by original process 
or by remôval, but it is to the very value or sum of the "matter in dis- 
pute" involved in that particular suit sought to be reraoved, which ia 
the jurisdictionai fact that concerns us on a motion to remand. And it 
is évident that it cannot exceed the amount for which the court in which 
it is pending when the removal is asked may give judgment. Anything 
beyond that is not in dispute in that suit, evidently. In some other suit 
brought elsewhere or in the same court, or in the same character of suit 
brought under differing circumstances, the amount might be enlarged to 
come within our jurisdiction; but in that particular suit, brought under 
the peculiar circumstances belonging to it, if the amount for which the 
court may render judgment be $500 exactly, or less, that is the " matter 
in dispute," and only that. 

But there is a considération presented by the argument that should 
not be overlooked hère lest there be some misapplication of this ruling. 
It is strenuously insisled that the jurisdiction of the fédéral courts can- 
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not be limited by state statutes, and that state statutes imposing a lim- 
itation upon the circuit court of the state cannot operate to impose those 
limitations upon the circuit court of tbe United States. This is undoubt- 
edly true, in a gênerai sensé, and the conclusive answer to it is that it is 
not the state statutes referred to which impose the limitation on our juris- 
diction, but the act of congress itself. We only use the state statute evi- 
dentially in interpreting the act of r.ongress, and in determining what is 
meant by the phraseology, "the sum or value of the matter in dispute," 
to change the order of the words somewhat. But we must be careful to 
confine the state statutes to that précise function, and not to enlarge it 
in their application to thèse removal acts of congress. In removed causes 
we proceed in our own way, and according to our own methods, some- 
times dififering from the methods of the state court, — particularly in 
equity cases, — but when identical none the less our own by adoption, 
and by adoption only, to administer our own jurisdiction (sometimes 
also differing from that of the state court) over "tbe matter in dispute/" 
And we do not administer the jurisdiction of the state court, nor are we 
bound by any restrictions upon it, in administering the relief we afiford 
the parties. This case seems to me to aflbrd an illustration of this dis- 
tinction. If the sum or value oT the matter in dispute were over $500, 
instead of being precisely that sum, as it is, beeause of the compression 
eflfected by state statutes regulating set-off for cases appealed to the state 
circuit court from which the case cornes, so that we acquired jurisdiction 
under the removal acts, we would not proceed hère as the state circuit 
court must bave donc as a court exercising the appellate jurisdiction pro- 
vided for it over cases coming from a justice of the peace, but as a court 
of original jurisdiction over the suit, wholly freed of ail restrictions on 
the state court growing out of its appellate relations to the suit; and this, 
by the very words of the removal act, which requires that we shall pro- 
ceed in the same manner as if it had been originally commencèd hère. 
Act 1876, c. 137_, §§ 3, 6, (18 St. 471, 472.) 

This is a very important distinction, and in its application may bave 
varied results, according to the nature of the statutes and the restrictions 
imposed by them upon the state courts; but the mistake of the argument 
for défendant is in applying the obvions principle to a déniai of the right 
or duty we are under to observe the state statutes involved in this case, so 
far as they measure "the sum or value of the amount in dispute." For 
that purpose we must look to them, and we do not violate the principle 
urged upon us so earnestly in doing so. In this view of the subject it is not 
necessary to cite or comment upon the cases like Hyde v. Stone, 20 How. 
170; Suydam v. Broadnax, 14 Pet. 67; Kelly v. Insurance Oo,, 3 Hughes, 
449; U. S. V. Ottman, 1 Hughes, 313, — and many others like those, cited 
by counsel. Using the state statutes, as is done hère, and only for the pur- 
pose indicated, those cases do not concern the ruling that must govern this 
case. The case of Hummd v. Moore, 25 Fed. Rep. 380, seems to me to 
overlook the distinction we hère suggest, and to permit the state statutes 
to restrict the jurisdiction of the fédéral court in a larger sensé, perhaps, 
than the cases last referred to would authorize in the principle they estab- 
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lish; and therefore I do not baséthis judgment on that case, as counsei 
for the plaintiff in citiug it seems to think may be done. The différence 
between that case and this is marked enough, perhaps, but in deciding 
this I do not care to go as far as that case might imply that we hâve gone. 
As before remarked, the right ôf set-off is of itself statutory, and the 
privilèges of the parties in any jurisdiction may be affected by limita- 
tions concerning it that are quite beside any question of jurisdiction in 
its enlarged application to courts of judicature, but still potential as élé- 
ments entering into the right or privilège of setting off one claim against 
another in .any suit brought upon either of them. For this reason we 
are liable to be misled by cases concerning it, as this does, and to fall 
into confusion that I seek to avoid by strictly holding to the ruling that 
we look to State statutes only for the pufpose of determining by their ad- 
measurement the fact, — what is the sum or value of the matter in dispute 
in this case? — and not as a statutory régulation to admeasure our jwm- 
diction, as to which we look alone to the acts of congress. Nor is this 
any strained doctrine, and it is niade plain if we take as an example 
other statutes which operate precisely in the same way, but are whoUy 
outside of the somewhat confusing subject of jurisdiction, unlike the 
Btatutes concerning set-off. Take statutory rights created by state légis- 
lation, which the fédéral courts. enforce, for illustration, We are bound 
by the limitations of the amount allowed to be recovered, as if a statute 
gave a right of recovery for one's death by the négligence of another, and 
limited the recovery to $500. Surely we could hâve no jurisdiction by 
removal or by original process. The statute of set-off opérâtes in exactly 
that way in this case. Baikoad Co. v. Telegraph Co. , 112 U. S. 306, 6 Sup. 
Ct. Rep. 168. The statutes of this state above mentioned, which are con- 
strued in the Tennessee.cases already cited, are grouped hère for conven- 
ience of référence. Mill. & V. Code Tenn. §§ 3628-8635, 3678, 3688, 
4898,4936-4938; Thomp.& S. Code, §§2918-2925, and notes; §§4160- 
4162, and notes. Bemanded to state court. 



FiSK V. Henaeib et al. 

CHreuU Court, B. Oregon. June 11, 188a 

Rbuotaii ov Causes — Local Pebjodicb — Acr ov 1887— Peacticb. 

The act of 1887 (34 St. 552) doés not repeal subdivision 3, § 639, Rev. St., («et 
of 1867,) prescribing the procédure or method of procuring a removal of a 
cause on account of préjudice or local influence; and an affldavlt by the party 
seeking such removal, to the effect that he believes he will not obtain justice 
in the state court on account of préjudice and local influence, is suflicient to 
authorize the same.i 

{ByUabm by the Court.) 
•See County Court of Taylor Co. v. Eallroad Co., 35 Fed. Rep. 161, and nota. 
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On Motioii foi New Trial. 

Action by J. H. Fisk against D. V. B. Henarie, Peter Donohiie, Elea- 
nor Martin, Thomas Martin, Edward Martin, and John D. Wi..cox, to re- 
cpver damages. 

George H. WiUiams aûd George H. Durham, for plaintifiF. 

James K. KèBy and John M. Gearin, for défendants. 

Deady, J. This action was rertioved to this court on the pétition and 
affidavit of certain of the défendants, who are citizens of California, on 
the ground of préjudice and local influence. 

A motion to remand was denied, (32 Fed. Rep. 417,) and the cause 
was tried hère with a jury who, on December 17, 1887, gave a verdict 
for the défendants. 

The plaintiff moves for a new trial, and submits tue motion on the 
single ground that the court erred in refusing to remand the case to the 
slate court, — the other grounds of the motion being expressly waived. 

Strictly speaking, this is not an error occurring at the trial, for which 
this motion is the proper remedy. The case may be taken to the suprême 
court on error, and the ruling of the court in this respect reviewed, and, 
if erroneous, corrected. 

But counsel ask the court to reconsider the question in the light of Mr. 
Justice Brewee's subséquent ruling in Short v. EaUway Co. , 33 Fed. Rep. 
114, and I am quite wiÙing to do so. 

On the argument of the présent motion but one point was made: that 
it did not "appear" to the court from the pétition and the afiBdavit for 
removal, as required by the act of 1887, (24 St. 552,) that thé défend- 
ants will not, on account of préjudice or local influence, be able to ob- 
tain justice in the state court, because the probatory circumstances, on 
which the défendants based their statement to that effect, were not set 
forth in the afiBdavit. 

In the opinion of this court on the motion to remand it was said that 
the act of 1887 does not provide how the fact of préjudice or local influ- 
ence "shall be made to appear" to the court. This class of cases is ex- 
pressly excepted from the opération of section 3 of the act prescribing 
the mode of removal thereunder generally. It follows that so much of 
section 639 of the Revised Statutes as relates to the method of removal on 
account of préjudice or local influence, and the proof thereof, is not in con- 
flict with the act of 1887, and is tberefore still in force, and applica- 
ble to such removal. * * * It is suflSciéut that they [the defend- 
ar^ts] bave made oath that they so believe, [that from préjudice and local 
influence they will not be able to obtain justice in the state courts,] 
without setting forth the facts or circumstances on which such belief is 
founded. 

It is admitted in Short v. Railway Co. , that the act of 1867 (section 639, 
subd. 3, Rev. St.) "is not in térms repealed " by the act of 1887. But it is 
contended ihe latter act "covers the same ground, and is obviously in- 
tended by the législature to be its expressed will upon the whole subject 
involved therein," and therefore, although there may be some provis- 
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ions in the earlier not absoltitely înconsistent with those of the later act, 
yet the whole of the earlier act is repealed. 

But in my judgment tbis déduction is founded on a misapprehension 
of the intention of the législature as manifested in the act of 1887. 

The plain purpose of the act, so far as the removal of causes on the 
ground of préjudice or local influence is concerned, is to provide who 
may remove a suit for such cause, and within what time, and not to pre- 
scribe the procédure or manner of taking the removal. 

For instance, by the act of 1867 a suit could be removed on the pé- 
tition of either party thereto, if he was not a citizen of the state in which 
it was brought, while the act of 1887 restricts the right to the défend- 
ant. The act of 1867 allowed a removal only in a case of "a suit" be- 
tween citizens of différent states, but the act of 1887 gives the right 
of removal to "any" défendant in a suit who is a citizen of a state 
otber than that in which the same is brought, whenever there is "a con- 
troversy " therein between himself and a citizen of any other state. Pisk 
V. Henarie, 32 Fed. Rep. 422. The act of 1867 permitted the removal 
to be made "at any time before the trial or final hearing of the suit," 
while the act of 1887 limits it to "any time before the trial thereof." 

Section 3 of the act of 1887 expressly provides a method of removal 
in ail cases within its purview, except those for préjudice or local influ- 
enre, which are expressly included îrom its opération in this respect. 

From thèse premises, it appears to me, but one conclusion can reason- 
ably be drawn, that the act of 1887 does not and was not intended to 
repeal that portion of the act of 1867, contained in subdivision 3, § 639, 
Rev. St., which prescribes the procédure on a removal for préjudice or 
local influence. 

Then, again, in consideriug this question it is to be remembered that 
repeals by implication are not fnvored, and are never admitted where the 
former act can stand with the new one. Wond v. U. S., 16 Pet. 362; 
Ex parte Verger, 8 Wall. 105 Ohew Heong v U. 6'., 112 U. S. 549, 6 
Sup et. Rep. 255. 

In Wood V. 17. S., supra, Mr. Justice Story, speaking for the court on 
a question of the repeal of a statuts by implication, says: 

"That it bas not been expressly or by direct terms repealed is admitted; 
and the question résolves itself Into the narrow inquiry whether it lias been 
repealed by neeessary implication. "VVe say, by necessary implication; for it 
is not sufflcient to establish that subséquent laws cover some, or even ail, of 
the cases provided for by it, for they may be merely affirmative, or cumula- 
tive, or auxiliary. But there must be a positive repugnancy between the pro- 
visions o£ the new lavss and those of the old, and even then the old law is re- 
pealed by implication only pro tanto, — to the extent of the repugnancy." 

In Hilk V. RaUroad Co., 33 Fed. Rep. 81, Judge Newman considéra 
this question, and comes to the conclusion that the act of 1887 does not 
change the practice where a défendant seeks to remove a case on the 
ground of préjudice or local influence. 

The décision in Short v, Railway Co., supra,, does not go so far as to 
hold that the affidavit must contain the facts on which the affiant bases 
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his belief, but only that the fact of préjudice or influence must be pos- 
itively stated. 

The pétition in this case, which is verified by the oath of the défend- 
ant Henarie, does state the fact of préjudice and local influence positively. 
But the affidavit thereto is that the pétition is true, as the affiant "verijy 
believes." The affidavit for the removal, which is sworn to by the de- 
fendants Henarie and Eleanor Martin, states that the afïiants "bave rea- 
son to believe and do believeand so state" that from préjudice and local 
influence the défendants will not be able to obtain justice, etc. 

A duly-verified pétition is so far an affidavit that, if it contains the 
necessary averments, a removal may be had thereon. This pétition 
States positively the fact of préjudice and local influence. Nor is the 
force of thisstâtement affeoted by the fact that the défendant swears it 
is true as "he verily believes." Of course, what he believes to be trué 
he may state as a fact. If he had sworn that the pétition was true, 
without saying "as I verily believe," he would hâve neither said nor 
meant anything more than "I swear it is true, because I believe so." 

In fact, the différence between saying "I believe I cannot get justice 
in the state court on account of préjudice and local influence" and "I 
cannot get justice in the state court," etc., without saying whether I be- 
lieve it or not, in my humble opinion is the différence between tweedle- 
dum and tweedledee. 

The statement in the aflBdavit proper, in addition to the belief of the 
afiiant, contains a positive averment of the factof préjudice and local in- 
fluence. It is in effect a déclaration that the afliant bas reason to be- 
lieve, and does believe, a certain fact to exist, and therefore "states" that 
it does. And this is équivalent to saying that the fact exista, without 
saying that he believes it, which is understood. 

I conclude, then, that the fact of préjudice and local influence is"made 
to appear" to the circuit court whenever it does so appear from the affi- 
davit of the party causing the removal, and that it does so appear when- 
ever such party states on oath that it is so, or that he believes it to be so. 

The motion for a new trial is denied. 



Edison Electbic Light Co. v. New Haven Electric Co., (two cases;) 

{.Circuit Court, D. Connectieut. June U, 1888.) 

CoBPOBATtoNS—CoNSOLroAtioN— Status of Old Cobpobation— Patents for 
Inventions— Absignment. 

Laws N. Y. 1884, c. 367, § 6, provides for the consolidation of existing cor- 
porations, and for the transfer of their property to the new company; section 
6 ijrovldés that no daim against any corporation so Consolidated shall be im- 
paired. Rev. St. N. Y. pt. 1, c. 18, tit. 3, § 9, provides that the directors or 
managers of any dissolved corporation, at the time of its dissolntion, shall be 
trustées of its creditors and stockholders, with full power to aettle its aflairs, 
Rev, St. TJ. S. § 4898, provides that every patent shall be assignable in law, 
by an instrument in writing. ; Eeld, that by the consolidation of two corpora 
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lions theold corporations do net become extinct, so as not to be able to wind 
up tbeir'businesa, but that an assignment of the légal title of a patent in writ- 
ing to the new corporation, by the président and secretarj- of one of the old 
corporations, after the consolidation, in: pursuance 6f a vote of its executive 
committee passed prior thereto, is sufflcientto convey said title. 

In Equity. Bills to restrain alleged infringement of letters patent by 
the Edison Electric Light Company against the New Haven Electric 
Company, in two cases, numbered 570 and 571. 

John C. Tomlinson and Clar&nce A. Seward, for plaintiff. 

JFVederick P Msh and Samuid A. Duncan, for défendant. 

Shipman, J, The bills in equity in thèse two cases are brought to re- 
strain the alleged infringement .ôf letters patent of the United States No. 
274,290, granted to Thomas A. Edison, March 20, 1883, and No. 369,- 
280, granted to the plaintiff, August 30, 1887. The bill in No. 570, 
which was filed October 10, 1887, allèges the assignment of No. 274,290, 
on April 6, 1883j to the "Edison Electric Light Company," a New York 
corporation, and the subséquent formation of the plaintiff, called "Edi- 
son Electric Light Company," by the consolidation of said "The Edison 
Electric Light Company " and another New York corporation called the 
"Edison Company for Isolated Lighting," under and pursuant to chap- 
ter 367 of the Laws of the state of New York. Itiurther avers that, by 
virtueof the consolidation, the title of the Edison: Electric Light Com- 
pany to No. 274,290 passed tothei Consolidated: company, and that pur- 
suant to a resolution of the eXectitive committee of the said first-named 
Company, passed on December 30, 1886, and before the consolidation, 
the Company thereafter, and as of that date, executed and delivered an 
assignment of said patent to the plaintiff. The défendant bas filed a 
plea which sets forth that, under the patent laws of the United States, 
the consolidation proceedings of themselves werewholly incompétent to 
transfer to or to vest in the complainant any title in or to the patent in 
suit. As to the assignment by an instrument in writing, it allèges, in 
substance, that the consolidation was consummated on December 31 , 
1886; that, by the act of consolidation, the corporate existence of each 
of the old companies was terminated; that the said deed of assignment 
was not executed or delivered until after the dissolution and termination 
of the life of the alleged assigner ^ and that no instrument in writing as- 
signing ïOid transferring the pa-tent in suit to the complainant was exe- 
cuted and delivered during the corporate existence of the said the Edison 
Electric Light Company, or while it had any power or capacity to make 
such assignment; and that the complainant had not, at the date of the 
filing of the bill, any title on which it could bring suit. By stipulation 
the followihg facts are establishéd for the purposes of the hearing on the 
plea: That on thé 30th day of December, 1886, the company known 
as "The Edison Electric Light Company" was a corporation duly organ- 
ized and existing under the laws of New York; that at that date the 
said company Wab the ownerof the patent in suit; that the consolidation 
proceedings referred to in the bill of complaint took place, and that the 
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oonsolidation was efiFected,on Decembër 3 1^ 1886; that on the SOth day 
of Decémber, 1886, the executive cotnmittee of the said "The Edison 
Electric Light Company " passed a resolution authorizing and directing 
the président and secretary of the company to "exécute under seal of the 
Company, and deliver to said new company, ail assignments, patents, 
and transfers of contracts and rights of every kind;" that the said ofBcers 
did not act on this resolution (at least as regards the patent in suit) until 
after Decembër 31, 1886; that on January 18, 1887, a written assign- 
aient of said patent was drawn and was executed in tho name of "The 
Edison Electric Light Company," by Edward H. Johnson, as président 
thereof, and the seal of the said old company was thereto afiBxed by F. 
S. Hastings, as secretary of the said company, who appended his signa- 
ture, as secretary, to said assignment, the said Johnson and the said 
Hastings having been respectively the président and the secretary of the 
said company at the time of the consolidation and of said vote; and 
thereupoû the document was delivered to the corisolidated company. 
Sections 6 and 6, c. 367, Laws 1884, under which the two companies 
were Consolidated, are as foUows: 

"Sec. 5. Upon the consolifiation of the said corporations, and the organi- 
zation of such new company, as hereinbefore prescribed, ail and singular the 
rights, privilèges, franchises, and interests of every kind belonging to or en- 
joyed by the said several corporations so consolidated, and every species of 
property, real.personal, and mixed, and things in action thereunto belonging, 
mentioned in said agreement of consolidation, shall be deemed to be trans- 
ferred to and vested in and may be enjoyed by such new corporation without 
any otherdeed or transfer; and such new corporation shall hold and enjoy 
the same, and ail rights of property,; privilèges, franchises, and interests, in 
the same manner and to the same extent as if the said several companies so 
Consolidated had continued to retain the title and transact the business ot 
such corporations; and the title to réal and personal estate, and rights and 
privilèges acquired and enjoyed by either of the said corporations, shall not be 
deemed to revert or be impaired by such act of consolidation, or anything re- 
lating thereto. 

"Sec. 6. The rights of creditors of any corporation that shall be so consoli- 
dated shall not in any manner be impaired by any act of consolidation, nor 
shall any liability or obligation for the payment of any money now due or 
hereafter to become due to any person or persons, or any claim or demand 
in any manner or for any cause existing against any such corporation or 
against any stockLolder thereof, be in any manner released or impaired; but 
such new corporation is declared to succeed to such obligations and liabilities, 
and to be beld liable to payand discharge ail such debts and liabilities of each 
of the corporations that shall be so consolidated, in the manner as if such 
new corporation had itself incurred the obligation or liability to paysuchdebt 
or damages; and the stockliolders of the respective corporations so entering 
into such consolidation shall continue subject to ail tlie liabilities, claims, 
and demands existing against them as such at or before such consolidation; 
and no suit, action, or proceeding then pending before any court or tribunal 
ii;i which any corporation that may be so consolidated is a party, or in which 
any such stockholder is a party, shall be deemed to hâve abated or been dia- 
cOutinued by reason of any such consolidation; but the same may be prose- 
cated to final judgment in the same manner as if the said Corporation had not 
entered into the said agreement of consolidation; or the sàid new corporation 
may be substituted as a party in the place of any corporation so consolidated 
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as aforesaid \srith any other corporation or .corporations, and forming such 
new corporation,, by order of the court in which such action, suit, or proceed- 
ing may be pending." 

The Revised Statutes of the state of New York (part 1, § 9, tit. 3, c. 
18) provide as follows: 

"Sec. 9 , Upon the dissolution o£ any coi-poration created or to be created, 
and unless other persons shall be appointed by the législature, or by some 
court of compétent authority, the directors or managers of the affairs of such 
corporation at the time of its dissolution, by whatever namethey may be known 
in law, shall be the trustées of the creditors and stockholders of the corpora- 
tion dissolved, and shall hâve full power to settle the affairs of the corpora- 
tion, collect and pay the outstanding debts, and divide among tlie stockholders 
the moneys and other property that shall remain after the payment of debts 
and necessary expenses." 

Section 4898 of the Revised Statutes pro vides that "every patent or any 
interest therein shall be assignable in law, by an instrument in writing." 
The position of the défendant is that the consolidation proceedings did 
not and could not vest the légal title of the patent in suit in the plain- 
tifif, but an instrument in writing, signed by a properly authorized person, 
was necessary to convey the légal title, (Ager v. Murray, 105 U. S. 126;) 
that no written conveyance was made until after the dissolution and 
death of the holder of the légal title, when the powers both of the cor- 
poration and its officers had ceased to exist; and that the légal title has 
therefore never heen conveyed to the plaintifF. It must be assumed as 
true that the entire équitable, title and interest in said patent vested in 
the plaintifif by virtue of the proceedings of consolidation, but that, no 
written conveyance or assignment having been executed on December 30, 
1886, the bare légal title remained outstanding. It is further true that 
if, as the resuit of consolidation, the old corporation had whoUy ceased 
to exist, it could not act thereafter as a corporation; and the written as- 
signment did not confer the légal title upon the plaintifif. It is further- 
more true that the question of the continuance of the company's life dé- 
pends upon those statutes under which consolidation takes place, and 
which relate to the dissolution of corporations, but that where a new cor- 
poration is created to take the place of two old corporations, and has the 
grant of a new charter, the old corporations are at an end, except eo far 
forth as corporate life is prolonged by spécial législative enactment. Bank 
V. Colhy, 21 Wall. 609 ; Pomeroy v. Bank, 1 Wall. 23 ; Banking Co. v. Georgia, 
92 U. S. 665; Raiiroad Oo. v. Gem-gia, 98 U. S. 359. 

) The question, then , is whether the intent of the varions statutory pro- 
visions was that the old corporation should be entirely dissolved, so as to 
be without power to do anything necessary to close its business. The 
serious conséquences which, according to the stringent rules and ideas of 
the common law, followed the dissolution of a corporation, are well known. 
"According to the old settled law of the land, where there is no spécial 
statute provision to the contrary, upon the civil d.eath of a corporation 
ail its Tes! estate remaining unsold reverts back to the original grantor 
and his hoirs. The debts due to and from the corporation are ail extin- 
guished. Neither the stockholders nor the directors or trustées of the 
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corporation can recover thèse debts, or be charged with them in their 
natural capacity. Ail the personal estate of the corporation rests in the 
people as succeeding to this right and prérogative of the crown, at com- 
mon law." 2 Kent, Comm. 317. But the learned author proceeds, in 
a note, to say that "the rule of the conimon law has in fact become ob- 
solète and odious. It-has never been applied to insolvent or dissolved 
moneyed corporations in England. The sound doctrine now is, as shown 
by statutes and judicial décisions, that the capital and debts of banking 
and other moneyed corporations constitute a trust fund and pledge for 
the payment of créditera and stockholders; and a court of equity will 
lay hold of the fund, and see that it is duly applied." To the same ef- 
fect are Mumma v. Potomac Co. , 8 Pet. 281 ; Curran v. State, 15 How. 304; 
Bacon v. Robértson, 18 How. 480. Acting upon thèse modem ideas, which 
are based upon the fact that "corporations like this, of a private natui'e, 
are in truth little more than private partnerships," (^Foss v. Harbottle, 2 
Hare, 491,) the législature of New York provided that in cases of con- 
solidation no claim for any cause existing should be impaired, and no 
pending suit in favor of or against the old corporation should be abated by 
reason of such consolidation. And furthermore provided, by a gênerai 
statute, that the managers or directors of any dissolved corporation, at 
the time of its dissolution, if none others were appointed, should bethe 
trustées of its creditors and stockholders, with fuU power to settle its af- 
fairs. The managers, who were to be, upon the dissolution, the trustées 
for the stockholders, appointed the président and secretary to transfer the 
patents and other propen> . îf thèse persons had refused to assign this 
patent, a court of equity could bave compelled them to do so, and their 
assignment in writing under such decree would bave undoubtedly been 
a compliance with section 4898. Ager v. Murray, 105 U. S. 126. A 
voluntary act on their part would bave been as effectuai as an involuntary 
act by decree of a court of equity. But it is truly said that they did 
not assign as trustées, but as the agents of the corporation, thereuntoau- 
thorized by the vote of the executive committee, and that the instru- 
ment purports to be the act of the corporation. It is furthermore said 
that, inasmuch as the président and secretary had not, belore the death 
of the corporation, executed the power conferred upon them, and as this 
power was not coupled with an interest in the thing to be transferred, the 
power became extinct by the death of the corporation. If the analogies 
are complète and perfect between the condition of the old corporation 
after the consolidation and the death of a natural person, the position of 
the défendant is probably sound; but the defect in the argument, as it 
seems to me, is that the old corporation was not dead. It could do no 
new business, and almost ail its powers had ceased, but it had vitality. 
In the language of Judge Shepley, in Re Imurance Co., 1 Holmes, 103, 
the dissolution was "a suspension of corporate action; not a cessation of cor- 
porate life." The statute had declared that ail suits by or against it could 
be prosecnted to final judgment, and that no claim or demand against it 
was itopaired. Being then a corporation which was not extinct, the power 
which was legally conferred before the consolidation, for the purpose ol 
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winding up ita business, could be executed, and the seal of the corpora- 
tion could be ased, after the consolidation. It is true that the statuts 
did not, in terms, as is often done, continue the existence of the corpo- 
ration to do the acts which are necessary and incident to the winding up 
of its business, but it did, in terms, déclare that the corporation was not 
extinguished with respect to any demands upon it. The new corpora- 
tion had a right to require a written assignaient of the patents. The old 
corporation, recognizing this right, charged its officers with the duty of 
making the title of the new company perfect, and the deed was executed 
for the purpose of satisfying this just demand , and performing this duty. 
It would be a narrow adhérence to technicalities to say that it was in- 
valid. 

The facts in regard to patent No. 369,280 differ from those which hâve 
been recited in regard to patent No. 274,290, only in the following 
particulars: Thomas A. Edison, as the inventor, made application for 
No. 369,280 on February 5, 1880, and, pending the application in the 
patent-ofBce, assigned his interest in the invention and the patent to the 
Edison Electric Light Company. On August 9, 1887, before the patent 
waa granted, and after the consolidation, the président and secretary of 
said old Company executed an assignment of said invention in the name 
of the old company to the new Consolidated company. The facts in the 
two cases hâve no différence in any vital particular. The pleas are over- 
ruled. 



In re Stangeb.* 

(District Court, W, D. Virginia. September Tema, 1887 

Tbusts— EBStriiTiNa Trusts— EvœENOH. 

In 1870 the petitioner's husband surrendered certain land in his schedule of 
bankruptcy, setting up no claim therein on behalf of his wife. In 1874 the 
land was sold ior the beneiît of the credîtors, and she became the purchaser 
of part of it. In 1876 he died, and in 1880 she claimed dower, and the same 
was assigned to her. In 1885 she ^sserted in this cause a claim to the prop- 
erty by way of a resulting trust, on the ground that the land was deeded to her 
husband in 1863 by her grandtaother, with the distinct understanding that 
one-half thereof should belong to her, but there is ûo évidence of any pay- 
ment by her out of her separate estate, and no allégation of f raud or mistake or 
contemporaneous agreement is made. Held, not restihg the décision upon the 
question of the admissibility of paroi proof, that there is not évidence suffl- 
cient to show a resulting trust in favor of petitioher.^ 

In Bankruptcy^ 

Gïws. A. Ronald &nà G. W. & L. 0. Hamalrough, for petitioner. 

Thoa. E, SuUivan, for défendants. 

'Reported by F. T. Barr, Esq,, of the Abingdon bar. 

•To establish a resulting trust in real estate by paroi évidence, such évidence muet 
be clear, strong, and uumistakable. P'Pool v. Thomas, (Ky.) 8 S. W. Rep. 198, ana 
cases cited in note. 
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Paul, J. On the pétition ofEllen J. Stanger, the widow of Henry 
S. Stanger, bankrupt. On the 30th day of December, 1871, Henry S. 
Stanger, who then lived in Montgomery county. Va., was on his pétition 
adjudged a bankrupt. In his schedules he surrendered a tract of land 
lying in Montgomery county, containing 183 acres, it being the moiety 
of a tract of land conveyed to said Henry S. Stanger and James L. 
Vaught by a deed made by Jane Barriger, or Barger, as she is called in 
this proceeding, on the Istday of November, 1850. In 1874 a decree 
was entered in this court directing the sale of the 183 acres of land for 
the benefit of the creditors of the bankrupt, and in December, 1874, the 
land was sold in parcels to différent purchasers, the petitioner being one. 
Under a subséquent order of the court the greater part of the purchas&- 
money bonds were assigned to persons holding liens against the estate 
ôf the bankrupt. In 1876 Henry S. Stanger, the bankrupt, died. In 
1880, his widow, Ellen J Stanger, the petitioner, filed her bill in the 
circuit court of Montgomery county. Va., prayingtohavedowerdecreed 
her in the 183-acre tract of land, and on an agreement made with pur- 
chasers a decree was entered allowing her to take in satisfaction of her 
dowér five acres of land in fee^simple; and a spécial commissioner of that 
court, appointed for that purpoçe, made her a deed for the samé. In 
. 1885 the said Ellen J. Stangeir filed her pétition in this cause, alleging that 
she is entitled to one-half of the said tract of 183 acres of land, or the 
proceeds of sale thereof, by reason of a resulting trust therein accruing for 
her befiëfit. At thé September term, 1886, of this court she filed an 
amended pétition, and to the original and amended .pétitions the assignée 
and rèceiyer, T. E. Siillivan, demUrred, and filed his answer. The de- 
murrér, being defective in form and substance, must be overruled. The 
petitioner, in her original pétition, claims a resulcing trust in her faVor in 
the i83-acre tract of land on the ground that it was the distinct under- 
standing and agreement between the grantor, Mrs. Jane Barger, who was 
thé gràndmother of petitioner, and the said Henry S. Stanger and Jamra 
L. Vaught, the grantees in the deed of November 1, 1863, that the pe- 
titioner was to hâve one-half of the land conveyed by her said deed to 
her husband, Henry S. Stanger, and to sustain her claim makes this 
statementt 

"Jane Baiser, the gràndmother of petitioner, was on the Ist day of Novem- 
ber, ISSS, and previous theretô, the owner of a very valuable tract of land ly- 
ing near the town of Blackaburg, in the county of Montgomery, contaiHing 

acres. The value of this land was estimated at $8,000 by Mrs. Barger; 

and on the Ist day of îfovember, 1853, she sold said tract of land to Henry S. 
Stanger, who was the husband of yonr petitioner, and James L. Vaught, who 
was the husband of her granddaughter, Virginia Peery, valuing the land in 
her sale to them at $8,0W, and conveyed the same to thé said Henry S. Stan- 
ger and James L. Vaught by deed bearing date November 1, 1853, of which 
à copy is herewith flled as a part of this pétition. It will be seen fïom said 
deed that the ampunt of purchase money to be paid to Mrs. Jane Barger was 
^jOOO,— -tWQ thousand by Hienry S. Stanger, and two thousand by Henry S. 
Vaught. At thé tîme of said sale the land was valued at $8,000, and the ex- 
piress agreement and understanding between Mrs. Jaiie Barger, Henry S. 
Stanger, and James L. Vaught was that in addition to the $4,000 expressed 
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on the face of the deed, that the saidJamea L. Vaught was to pay Mrs. Har- 
riet Peery, hia mother-in-law, and daughter of Jane Barger, one thousand 
dollars; Mary Peery, daughter of said Harriet Peery, now the wife of John 
Lybrook, $500; and $500 to his (Vajight's) own wife, who was a daughter of 
3aid Harriet Peery ; aU of whieh the said Vaught paid, together with the two 
thousand dollars that he was to pay and did pay to Mrs. Jane Barger, making 
the sum of $4,000 which said Yaught paid for one moiety of the land in said 
deed mentioned. Your petitioner being the only ehild of Sanil. and Mary 
Webb, who were both dead, her grandmother, the said Jane Barger, at the 
time of the sale Of said land had it expressly understood that she, your peti- 
tioner, was to hâve one-half of the moiety of the land deeded to her husband in 
said deed, w'hich the said Jane Baiser considered of the value of two thousand 
dollars, thereby making your petitioner equal with Harriet Peery and her two 
daughters, Mrs, Vaught and Mary Peery, now Mrs. Lybrook. Thus it will 
be seen that while James L. Vaught paid $4,000 for one moiety of the land 
mentioned in said deed, Henry S. Stanger pays only $2,000, which was only 
half as muCh as the said Vaught paid, and only one-fourth value of the land; 
and by the terms of the agreement between the parties when Mrs. Jane Bar- 
ger made the deed aforesaid, your petitioner was to hâve one-half of the land 
which her husband took possession of, to-wit, 183 acres, which was one moiety 
of the whple tract conveyed by Mrs. Jane Barger aforesaid; thereby making 
your petitioner, who was the only child of Saml . and Mary Webb, equal with 
Mrs. Harriet Peery and her two daughters, Mrs. Vaught and Mrs. Lybrook, 
thereby creafting a resulting or express trust in favof of your petitioner ; and 
she is advisedtbat for her protection it was not necessary for the same to be 
in writing." 

The amended pétition, after making substantially the same statement 
as just quoted from the original pétition, says: 

"Thus having prpvided that one-half of the unexpressed considération, to- 
wit, $2,000, payable by Vaught, shoiild belong to her said daughter Harriet 
Peery, and the latter's two daughters, Mrs. Lybrook and Mrs. Vaught, Mrs. 
Barger provided that the otherhalf of the said unexpressed considération, the 
$2,000 which Stanger was to pay, [in addition to the $2,000 payable by him 
to the grantor directly,] should belong to his (Stanger's) own wife, the peti- 
tioner, daughter [and only child] of Mrs. "Webb, who was tlie other of the two 
said daughters or Mrs. Barger, and this sum, thus having become the money 
of the petitioner, went to pay and did pay and satisfy to Mrs. Barger one-half 
of the $4,000, which was the actnal considération which was by the agree- 
ment of sale to pass from Stanger to Mrs. Barger, his vendor and grantor, 
for the moiety of said tract of land which was granted to him by Mrs. Barger, 
to-wit, the said 183 acres of land, "with the brick hoiise thereon; that is, the 
S^id 183 acres of land was purchased by Stanger as to one undivided half 
thereof with the petitioner's own money, which was her sei>arate estate, over 
which her said husband had, and was intended by the donor thereof , Mrs, Bar- 
ger, her grandmother, to hâve, no control. And the petitioner submits that 
the circumstances of the transaction created a resulting trust on said 183 acres 
of land in her separate behalf, and that, the légal title to said 183 acres being 
in her husband, he will, upon équitable principles, which are well settled, and 
Which govern the décisions of this court in such matters, be adjudged to hâve 
held one undivided half of said 183 acres as trustée, for her sole and separate 
use." ■ . ^ 

Both in the original and amended pétitions the petitioner bases her 
claim to one-half of the 183 acres of land on this well-established and 
familiar principle: 
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"Where, upon apurchase of property, the conveyance of the légal title ia 
taken in the narae of one person, while the considération is giveii or paid by 
another, the parties being strangerstoeachother.aresultingtrustarises from 
the transaction, and the person named in the conveyance will be a trustée for 
the party from whom the considération proceeds." Perry, Trusts, § 126. 

The amended pétition was filed after ail the dépositions taken in the 
cause had been put in. No additional testimony has been produeed. 
There is no proof tosustain the allégation in the amended pétition to the 
eflPect that in the contract of sale Mrs. Barger provided that the other half 
of the unexpressed considération, the $2,000 which Stanger was to pay, 
(in addition to the $2,000 payable by him to thegrantor directly,) should 
belong to his (Stanger's) wife, the petitioner; and that this sum, thus hav- 
ing become the money of the petitioner, went to pay and did pay and 
eatisfy to Mrs. Barger one-half of the $4,090, which was the actual con- 
sidération which was by the agreement of sale to pass from Stanger 
to Mrs. Barger, and that the petitioner having paid for one undivided 
half of the 183 acres of land, eut of money which was her separate e&- 
tate, has a resulting trust therein to the estent of one-half of the land. 
This being the only material statement in the amended pétition, which 
is not made in the original, and there being no évidence to sustain it, 
the amended pétition need not be further considered. As to the original 
pétition, the ground on which the petitioner clainis a resulting trust in 
her £s.vor, is that in the contract of sale there was a distinct understand- 
ing and agreement between the grantor and the grantees in the deed of 
November 1, 1855, that the petitioner was to bave one-half of the land 
which was in said conveyance deeded to her husband. 

The first question that is presented to the court in this investigation 
is, can the court, where a deed is in the usual form, the considération 
expressed, and tjiere is no allégations in the bill of fraud, mistake, or ac- 
cident, go behind the deed, and inquire whether there was other and ad- 
ditional considération, to that expressed on the face of the deed? 2 Pom. 
Eq. Jur. § 1036. Is paroi évidence admissible to prove a considération 
where there is no allégation of fraud, or mistake, or antécédent or contem- 
poraneous contract, différent from that expressed in the deed? Paroi évi- 
dence is clearly admissible to prove a resulting trust; to show from whom 
the considération moved. It is clearly admissible where there is any am- 
biguity in the language of the deed; where there is no considération, or 
merely a nominal considération, expressed; where there is a charge of 
fraud, mistake, or accident,- — to show the real considération. But where 
none of thèse circumstances occur, and, as in this case, there is no question 
raised as to who paid the considération mentioned in the deed, the weight 
of authority is decidedly against the admission of paroi évidence to prove 
a considération différent from that expressed in the conveyance. But 
the court is unwilling to rest the décision of the questions involved in 
this cause upou a rule of évidence that wiU exclude investigation of their 
merits. Paroi évidence is only introduced to establish the claim of the 
petitioner to a resulting trust in the 183-acre tract of land. "It is set- 
tled by a complète unanimity of décision that such évidence must be 
v. 36F.no. 4— 16 
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•clear, strong, unequivocal, unmîstakable, and must establish the fact of 
paytnent by the alleged beneflciary beyond a doubt." 2 Pom. Bq. Jur, 
§ 1040. The évidence in this cause was taken 32 years after the transac- 
tion which it purports to establish. It is ail taken by the petitioner, 
After such a lapse'of time it must corne with comparatively little weight. 
It is ail to the same effect; and if we give it full crédit it can only estab- 
lish this fact: that it was understood and agreed by the parties to the 
contract of sale that one-half of the land granted to the petitioner's hus- 
band was to belong to petitioner. There is no évidence that she paid 
any of the purchase money ont of her separate estate; there is no évi- 
dence that she had any separatô property; there is no évidence of any 
considération moving from her by which a resulting trust was raised in 
her favor. "In order that this effect [resulting trust] may be produced, 
however, it iô absolu tely indispensable that the payment should be ac- 
tually made by the beneficiary, or that an absolute obligation to pay 
should be incurred by him, as part of the original transaction of pur- 
chase, at or before the time of the conveyance. No subséquent entirely 
independent oonduct, intervention, or payment on his part would raise 
any resulting trust." 2 Pom. Eq^ Jur. § 1037 . The cases cited in the ar- 
gument by (Sounsel for petitioner, with a view to establishing a resulting 
trust in her favor, are ail cases where the considération was paid by aper- 
son other than the grantee in the deed. Such was the case in Bank v. 
Carrington, 7 Leigh, 566; Borst v. NaMe, 28 Grat. 435; Smith v. Flint, 6 
Grat. 40j 42; Norman v. Ckinningham, 5 Grat. 72; Countz v. Gager, 1 
Call, 190; iîe ilnderson, 23 Fed. Rep. 482, (decided in this court by 
Judge Hughes, at the Mârch term^ 1885:) The last case is especially 
relied on in the pétition and by counsel in argument. The décision in 
that case resta uppn the broad priheiple that where thé considération 
moves from one person and the légal title is conveyed to another, the 
person taking the title holdg the property in trust for tho benefit of the 
person whoee money or estate paid for it. In that case it was Mrs. An- 
derson's separate property, her interest in the landed estate of her father, 
Jacob Kent, deceàsed, which had been conveyed by her co-heirs, her 
brothers and siaters, to George W. Andersen, her husband. It cahnot 
be pretended that the petitioner had any separate estate, property, or in- 
terest of any kind in the 183 acres of land conveyed to her husband, 
from which, by opération of the law, a resulting trust arises in her favor. 
There is no prêteuse that she was invested with such separate estate by 
will, deed, or descent. Such must hâve been the view of the petitioner 
and her husband. The husband surrendered the land in bankruptcy in 
1870. He surrendered this land in his schedules, and set up no claim 
on behalf of his wife to an interest in it. In 1874 the land was sold, 
and the petitioner became the purchaser of part of it. In 1876 the hus- 
band diedi In 1880 the petitioner, his widow, claimed dower in the 
land, and had it aSsigned to her. In 1885, nine years after the disa- 
bility of covertûre is removèd, the petitioner asserts her claim to an in- 
terest in the land by way of a resulting trust. The testimony of the at- 
torney, Charles A. Ronald, who wrote the deed, may hère be adverted 
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to as showîng that if an agreement ever existed between the grantor 
and the grantee, Henry S. Stanger, that the petitioner was to hâve one- 
half of the 183 acres ofjand, such agreement was by the mutual consent 
of the grantor and grantee annuUed. In answer to the question, "was 
there anything said at the time of making the said deed about mention^ 
ing this understanding in the deed?" he says, "Yes, sir; I suggested it 
myself, but Henry S, Stanger rather objected to it, upon the ground that 
it might injure his crédit." To this objection the grantor must hâve 
yielded, and abandoned the understanding that the petitioner was to hâve 
one-ha]f the land, and agreed to the request or demand of Stanger that 
the deed be made to him absolutely for the whole of the land. It is not 
at ail probable that the scrivener, after what he says about the under- 
standing and agreement that the petitioner was to hâve half of the land, 
would hâve neglected to make proper provision in the deed for securing 
this interestto the petitioner, and havedrawnadeed conveying the whole 
property to her husband, without the consent and direction of the grantor. 
After a careful investigation of the claim of the petitioner the court is of 
opinion that there is no resulting trust in her favor in the tract of 183 acres 
of land eurrendered in bankruptcy by Henry S. Stanger; that the cred- 
itors of Henry S. Stanger, bankrupt, are entitled to the proceeds of the 
the sale of said land; and the pétition of Ellen J. Stanger must be dis- 
miseed. 



B[eith V. Keliam et al, 
{C^euit Court, D. Kansa». Jnne S, 188S.) 

TEUBTS— COKSTEtfcTrVB— CONFIDENTIAL RelATIOKS— PRIKCIPAL AND AGENT. 

Tlie owner of land, who lived at à distance and bad never seen it, left the 
gênerai control of it to an agent for many years, who did everything neces- 
sary for its management and préservation, but did not hâve power to sell, tbe 
relation of intimacy and confidence existing. The agent, through correspond- 
ance, procured a sale for the benefit of himself and another, who had knowl- 
edge of the facts, without disclosing ail the facts calculated to enhance the 
value then and in the near future, Ueld, that the relation was sufflcient to 
charge the agent with full disclosure of ail facts touching the land, and. not 
having.done so, the vendor was entitled to hâve the sale lescinded, and the 
title declared to be held in trust for him.' 

In Equity. Bill to set aside a conveyance. 

Qmnton & Qidnton and A. Bergen, for plaintiff. 

Rœeinffton, Smith & Dallas and John T. Morton, for défendant. 

. 'A parly will not oe permitted to ptirchaae propertjr^ and hold it for his own benefit, 
when he bas a duty to perf orm In relation thereto wnlch is inconsistent witb his «har- 
acter as a. purchaàer on his own account. King v. Rèmiligton, (Mlnn.) 39 H. W. Kep. 
852, and note. Where an agent takes title to property of bis principal^ of which he has 
charge for the latter, fraud is presumed, and, in order to maintain bis title, the agent 
must show afarmativelv that he has not abused the trust reposed in him. Le Oendra 
V. Bymes, (N. J.)'14 Atl. Rep. 631, aud note. 
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Brewer, J. Thia îs a bill in equity, brought by complainant, Mor- 
rell C. Keilh, to set aside a sale and conveyance of a certai n tract ofland 
inthecity of Topeka, made on the 28th day of August, 1886, to défend- 
ant Cyrus K. HoUiday, and to hâve défendants adjudged as holding the 
légal title in trust for him. The contention of complainant is that de- 
fendant Edward P. Kellam was his agent; that he was a joint purchaser 
with défendant HoUiday, and that, while assuming to act as such agent, 
he withheld the information which he ought to hâve given, and thereby 
obtained a conveyance at less than the real value, The pivotai question 
is as to the relations of Kellam to the complainant. It is streuuously 
insisted by the défendants that whatever authority or agency he may 
hâve theretofore had in respect to the land was of a lirai ted and spécial 
nature; that he was never an agent to sell; that complainant was ad- 
vised that he expected to hâve an interest in the purchase, and therefore 
the parties dealt rightfully at arms-length. On the other hand, com- 
plainant insista that défendant Kellam had acted as his agent in respect 
to this land for a séries of years , that he was the only agent that he had 
had, and that their relations were such that he had the right to rely upon 
him, and did so rely in ignorance that Kellam was to shafe in the pur- 
chase, and belle ving that he was caring for his interests. Now, the facts 
in référence to the relation between thèse parties are thèse: Complainant 
had owned the land from 18 to 20 years, but had not been in the city 
of Topeka, nor seen the land, during that time. Kellam had married 
the nièce of his wife, and had visited in his family as a relative. Their 
Personal relations were friendlj' and .familiar; one addressing the other 
in their correspondence as "Dear Ed," aud the other, in response, as 
"Dear Morrell." During ail thèse years complainant had no one tolook 
after this land in Topeka except défendant Kellam, and the latter had 
looked after his interests in the land in ail things that bave transpired to 
affect it up to this time. True, being unimproved land, there had not 
been many things requiring attention. He had paid the taxes on the 
land for complainant; he had informed complainant that the assessment 
was too high, and appeared before the county commissioners in behalf 
of complainant two or three times to hâve the assessment reduced. He 
accepted, in behalf of complainant, notice of the laying out of highways, 
and resisted applications therefor. He notified complainant that a rail- 
road Company was seeking a way through the land, and by his instruc- 
tions made résistance thereto. He scttled with the railroad company, 
signing the receipt for damages, "M. C. Keith, byE. P. Kellam, Agent." 
About 1872 he suggested to complainant the fencing of the land, to which 
complainant assented. The fencing was done under hissuperintendence, 
but paid for by complainant; and thereafter he had the use of the land 
for the pasture of his own cows as well as of others, collecting pay for 
the latter, and appropriating the same to his own use in considération 
for the care of the land. He sold a few tree tops eut on the land, and 
leased four acres for a base-bail ground. He spoke of himself to parties 
who inquired about the land as the agent, and discussed with them its 
value; received offers, and promised to forward them. He suggested to 



KEITH V. KELLAM. 245 

complainant the propriety of platting the ground, and putting it in his 
hands for sale. He forwarded a plat of a subdivision that had been laid 
ofF immediately adjoining the tract. Now, thèse things were transpiring 
from time to time during a séries of years. The only person in Topeka 
to whom complainant looked for the care of this land was défendant Kel- 
lam, and the only party there who assumed orappeared to hâve any con- 
trol or authority to act for the owner was défendant Kellam. True, he 
had no authority to fix a price or make a sale, and in the narrow sensé 
of the term he was not an agent to sell, and yet one cannot read the tes- 
timony of the relationship of thèse parties in respect to this land contin- 
uing through thèse many years without being impressed with the con- 
viction that out of that there justly sprang a confidence which imposed 
spécial obligations on défendant Kellam. It will not do to separate thèse 
différent transactions and say that no one of them by itself was sufficient 
to establish a contidential relaticœ. Cases are cited by défendants' coun- 
sel in which a party was employed to do a spécial act, as, for instance, 
the payment of taxes, in which it was properly held that from that alone 
no confidential relation sprang. The only fair way to look at it is to take 
ail thèse transactions in the aggregate, and détermine therefrom how each 
must hâve regarded the other. No one can doubt a moment that com- 
plainant looked upon Kellam as his agent in respect to the land, as one 
who was caring for his interests, as one upon whom he had a right to 
rely; nor can there be much doubt on the other hand that Kellam dur- 
ing thèse years felt that he was acting for Keith in the care of this land, 
and was looking after the protection of Keith's interests. The fact that 
Kellam had no authority to make a sale, or bind Keith by the acceptance 
of any terms, in no manner disproves the confidential relations which 
subsisted between the parties. Now, wha( is the rule of law appli- 
cable to a case of that kind? Suppose a sale is accomplished through 
the instrumentality of one occupying such confidential relation. Hap- 
pily the law speaks with no uncertain Sound in answer to this question. 
In letters that are golden, and that shine upon every page, it affirma 
that one who bas established such confidential relations must be abso- 
lutely loyal to that confidence. It is not enough that direct misrepre- 
.fientation is avoided. Concealment and silence are fraudulent, and that, 
too, although they may not be with conscious intent to defraud, — a si- 
lence from carelessness and neglect. In the leading case of Michoud v. 
Girod, 4 How. 503, the suprême court of the United States discussed at 
some length the matter of transactions by one having confidential rela- 
tions with a party for whom he acts. I quote from that opinion: "And 
the rule of equity is, in every code of jurisprudence with which we are 
acquainted, that a purchase by a trustée or agent of the particular prop- 
erty of which he bas the sale, or in which he represents aiiother, whether 
he has an interest in it or not, [per interpositam personam,'] carries fraud 
•on the face of it." And again: "The gênerai rule stands upon ourgreat 
moral obligation to refrain from placing ourselves in relations which ordi- 
«arily excite a conflict between self-interest and integrity. It restrains 
:all agents, public and private; but the value of the prohibition is most 
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felt, and its application is more fréquent, in theprîvate relations iu which 
tbevendor and puichaser may stand towards each other. The disability 
to purchase is a conséquence of that relation between them which im- 
poses on the one a duty to protect the interest of the other, from the faith- 
ful discharge of which duty his own personal interest may withdraw him. 
In this conflict of interest, the law wisely interposes. It does net act on 
the possibility that in some cases the sensé of that duty may prevail over 
the motives of self-interest, but it provides against the probability in 
many cases, and the danger in ail cases, that the dictâtes of self-interest 
will exercise a prédominant influence and supersede that of diity." And . 
once again : " The inquiry in such a case is not whether there was or not 
fraud in fact. The purchase is void, and will be set aside at the instance 
of the ceatui que trust, and a resale ordered, on the ground of the tempta- 
tion to abuse, and of the danger of imposition inaccessible to the eye of 
the court." See, also, 1 Story, Eq. Jur. § 383; 2 Pom. Eq. Jur. § 955 
and foUowing. In section 956 the author quotes with approval the lan- 
guage of Lord Chelmsfobd, Tate v. WiUiamson, L. B. 2 Ch. 55, as fol- 
lows: 

"Wherever two persons stand in such a relation that, whiie it continues, 
confidence isnaturallyreposed by one, and the influence which naturally grows 
out of that confidence is possessed by the other, and this confidence is abiised, 
or the intluence is exerted to obtnin an advantage at the expense of the con- 
flding party, the person ao availing himself of bis position will not be per- 
mitted to retain tbe advantage, althoagh the transaction could not bave been 
impeached if no such conâdential relation bad existed." 

Now, can it be doubted that complainant, living at a distance, and for 
years never seeing this property or the city in which it was located, bad 
a right to rely, and did rely, upon défendant, who knew the property 
and its surroundings, its présent value, and aU the future prospects; who 
■was his relative by marriage; who had paid his taxes for years, and had 
looked after every matter afFecting the land that had arisen during those 
years, and who was annually receiving out of the rental of the land com- 
pensation for such care and watchfulness, — can there be a doubt, I re- 
peat, that he did rely, and had a right to rely, upon him as upon one 
who, having cared for his interests in the past, would do so in the prés- 
ent? Not only is this reliance dedueible from and justified by their past 
relations; its existence is évident also from the ténor of the letters dur- 
ing the negotiations for this sale. In May, 1886, complainant wrote to 
Kellam, and closed his letter with an inquiry as to what the land could 
be sold for. Then, on June 30th, Kellam, at the instance of his co-de- 
fendant, opens the correspondence which results in the sale. This cor- 
respondence continued, there being some 14 letters backward and for- 
ward, to the 20th of September, 1886. It is scarcely necessary to copy 
thèse varions letters; the perusal of them shows that Keith was relying 
upon Kellam to protect his interests. Though situated only a day's ride 
or such a matter from Topeka, and though the transaction was one 
amounting to $60,000, complainant does not go there, nor make any 
Personal inquiries, but acts upon the ofl'er commuuicated from Kellam. 
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The very carelessness in which some of the letters are expressed, and the 
manner in which the negotiations were carried on, make it apparent that 
complainant supposed that Kellam was looking after his interests. This, 
as I said, is the pivotai question; and yet I think it unnecessary to com- 
ment on thèse facts further. It seems to me clear that complainant did 
rely, and had a right to rely, upon Kellam as one who was looking after 
his interesta, and that Kellam must hâve felt conscious of that trust, or, 
if not actually conscious of it, was at least bound by it. While at the 
inception of the negotiations he may not hâve been interested with Hol- 
liday in the purchase, yet before the contract was finally closed he did 
become int«rested, and the purchase was on the joint account of Kellam 
and HoUiday; and while Holliday may not hâve been possessed with 
knowledge of ail of the relations between Keith and Kellam, yet heknew 
enough tp put him upon inquiry, and that is équivalent to knowledge. 
So the purchase was in fact made by those who stood in confidential re^ 
lations to the complainant. It goes without question, under the testi- 
mony,. that Kellam did not disclose ail the facts within his knowledge 
which would tend to aifect complainant's wiUingness to sell, or the mat- 
ter of price. Hénce, whether the price paid was. adéquate or not, cona- 
plainant bas a right to rescind the contract. Without entering iniopar- 
ticulars, it is enough to say that Kellam did not disclose oflfer^ W|hich 
were made to him, priées which were put upon the land, the building 
of railrpads into Topeka, which would naturally tend toaffect thegrowth 
and prosperîty of the place, or the spéculation in real estate, which was 
ràpidly developipg during that summer. It Tyjell may be that, if thege 
facts had been reported, complainant might bave declined to sell, or at 
least named a higher price. It is çertainly suggestive that within less 
than onémoiith the pufchasers who had paid $60,000 named twice that 
suna as their selling price. In conclusion let me say that, while I think 
cbmplainîint bas a right to rescind this contract by reason of the failure 
oh the part ofhis agent, a joint purchaser, to disclose ail facts material 
to the matter of sale and the question of price, it is also due to the de- 
fendants to s^y that it does not appear that there was any conspiracy be- 
tween them to defraud complainant, or that they were seeking tp obtain 
th^land at Içss than its then real value. They stood in the early days 
bf a remarkable real-estate spéculation, and they oflFered and gaye what 
was probably an adéquate price, seeking only the chances of that grow- 
ing spéculation; but even tiat complainant was entitled to, and should 
hâve been advised of ail facts that were known to Kellam throwing light 
upon présent value or future prospects. Complainant is entitled to a de- 
cree in accprdancô with the terms of his bill. 
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Hughes v. Cawthokn. 
{Œrcuit Court, 8. D. Oalifornia. January 9, 18880 

BOXJIÎDMirES— MONUMBNTS— COTIKSHS AND DISTANCES. 

Where there are veD-estttbl.shed monutoents of aboundary, and the Une 
run from the point of beginning by courses and distances does not con form 
to one ol the natural calia, whereas by starting from the other point ail the 
natural calls are answered, the flrbt course and distance from the point of be- 
ginning must give way, especially when by foUowing it the Une is taken ont 
in an open vailey w^ere there is no apparent reason for îts fréquent changes 
of course, but taken tae other way it runs along the base of mountains, wmch 
render such cl: anges necessary.* 

At Law. 

Ejectment to recover designated lots of land situated in Los Angeles 
çoùnty, Cal. Plaintiff relied upoii the land being fouud to be within 
tte boundarès of the Tujunga rancho; aiid défendant resisted plaintiff's 
claim on thé theory that the land was public land oi the United States, 
lying norta of the northerly line of the rancho, according to the courses 
and distances given in the patent thereto. 

Wdh, Van Dyke & Lee, for plaintiff. 

Witiiama & McKinley, îoT deietidaut. 

îlôss, J. There is but a single question în this case, and that relates 
to the boundaries of the Rancho Tujunga, a Mexican grant, confirmed 
and patented by the governinent of the United States. At the trial it 
was conceded by the respective parties that if the land in controversy is 
to the south of the northerly line oi the rancho, the plaintiff is entitled 
to recover; otherwise not. There is no dispute in respect to the starting 
point of the Tujunga, which is also the third station of the adjoining 
Rancho Ex-Mission of San Fernando, and is situated at the mouth of a 
canada on the south base of the San Fernando mountains. From this 
point of beginning, the line, according to the patent, runs along the base 
of the San Fernando mountains a given course and distance to a stake 
station; thence a certain other course and distance to a stake station; 
t jence a certain other course and distance to a stake station; thence a 
certain other course and distance to a stake station ; thence a certain other 
course and distance to a stake station; thence a certain other course and 
distance to à stake station on the soiith base of a mountain, opposite 
which point, it is declared, the Tujunga vailey. bearing east and West, 
is about 50 chains wide; thence a certain other course and distance to a 
stake station; thence a certain other course and distance to "a sycamore 
six inches in diameter, marked 'T 8 station;'" thence "south 11° 45' 
east, eleven chains, to Tujunga creek, 20 links wide, course west, thirty- 
three chains to a stake station;" thence "south 47° 30' east, at seven 
chains, across a dry arroyo, 30 links wide, course west, thirty-seven 

>Tbat monuments goVem courses and distances, see Beaubien v. Kellogg, (Micb.) 37 
N. W. Kep. 691, and nota. 
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chains, to a stake station;" thence "south 22° east ninety-six chains to a 
stake station;" thence "south 80° east, ninet)'-six chains, to a gray gran- 
ité rock, eighteen inches long, twelve inches wide, and ten inches thick, 
station, on the south-west slope of a high raountain;" thence, etc. That 
there is a mistake somewhere in this description is admitted on both 
sides. If, coramencing at the starting point, the liue be run according 
to the courses and distances given, it will not foUow the base of the San 
Fernando mountains, as in the patent it is declared to do, but so far de- 
flects into the valley as that, when station 6 is reached, it is fixed at a 
point, not, as declared in the patent, on the south base of a mountain, 
but 18 chains therefrom in the valley, and within 100 feet of the Tu- 
junga creek, and opposite which point the Tujunga valley, bearing east 
and west, is not, as stated in the patent, about 50 chains wide, but 35 
chains only. Stili foUowing the courses and distances given in the pat- 
ent, the line between stations 6 and 7 continues in the valley, crossing 
to the south of the creek, and between stations 7 and 8 crosses the same 
creek twice. As shown on the plat of the rancho annexed to the patent, 
and forming part of it, the line from station 6 to station 8 foUows the 
mountains, and does not cross or touch the creek at ail. In running from 
station 8 to station 9 the line, according to the description given in the 
patent, at 11 chains crosses the Tujunga creek course west, 20 links wide; 
and in running from station 9 to station 10, at seven chains crosses a dry 
arroyo 30 links wide; and the plat annexed to the patent so represents it. 
Continuing the courses and distances as given in the patent to station 12, 
that point is found, not as declared in the patent, on the south-west slope 
of a high mountain at a gray granité rock, but far out in the valley, 
about 18 chains, from a gray granité rock, which, according to the tes- 
timohy in the case, is found on the south-west slope of a mountain, and 
which is one ôf the boundaries of the adjoining Rancho La Canada, and 
a point from which the adjacent government land was surveyed. Of the 
rock in question Lecouvreur, the surveyor who made the survey of the 
Rancho La Canada about the year 1873, said at the trial: "It was a very 
conspicuous rock, and it was naturally such as a surveyor would take as 
a boundary mark, because there were no large rocks to be seen there 
anywhere." The évidence shows that this rock has formany years been 
recognized by the people in the neighborhood as a common point in the 
boundaries of the Ranchos Tujunga and La Canada; and that it was so 
recognized by the government survej^ors in making the survey of the 
government land in the vicinity, is beyond dispute. Norway , the United 
States deputy-surveyor who made the survey of the government land, 
testified on the trial of this case to the etfect that, when he did so, which 
was a number of years ago,heran from the gray granité rock in question 
back to station 11 of the Tujunga, and there found the old monument, 
and thus satisfied himself of the true location of the rock. But what to 
my mind conclusively establishes that the gray granité rock referred to 
in the évidence is the gray granité rock described in the patent, and at 
which station 12 of the Tujunga is thereby fixed, is that, by accepting 
that aa station 12, and reversing the courses and distances, the line so 
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run answers ail of the. natural calls of the patent, and conforms to the 
plat of the survey therein embodied;. It is true that atll chains to the 
south-eastof station 8 as thus loçated theTujunga creek is not now found, 
nor is there now at that station a sycamore tree; but the évidence shows 
that the Tujunga creek is a changeable stream, discharging in the rainy 
season tremendous volumes of water; and while it is, along the easterly 
line of the ranchoy confined by the hills to somewhat narrow limits, yet, 
within those limits, it, like many other California streams that serve as 
an outlet for a large water-shed, often shifts. The stream of this year, 
therefore, may not be, and often, is not, the stream of next. In travers- 
ing, by the reversed courses and distances given in the patent, between 
stations 9 and 8, the line strikes wh;at is now a narrow alfalfa patch, 
which is just 11 chains south-east of station 8 as located by such reversed 
courses and distances, and which is lower than the présent bed of the 
stream, and within the limits of the Tujunga canyon as defined by the 
hills. I am satisfied that this alfalfa patch was the bed of the Tujunga 
creek at the time of the government survey of the rancho. At station 8, 
as thus located, there is now no sycamore, but the évidence shows that 
it is located in oneof a numberof small canyons running northerly from 
the Tujunga canyon, in some of which, similar in ail respects to that in 
which station 8 is tlxus located, sycamore trees are now standing and 
growing, and in some of which stumps of others that hâve been eut down 
are still standing. And two witnesses, whose veracity there is no reason 
to doubt, testified that during the trial of this case they went into the 
canyon in which by the reversed courses and distances from thegray gran- 
ité rock station 8 is located, and about 100 yards below the point found 
some small limbs and branches of sycamore, some of which were partly 
imbedded in sand. They testified further that the limbs and branches 
did not hâve the appearance of having been put in position for a pur- 
pose. As it is a matter of common knowledge as weU as one of évidence 
in the présent case, that the cutting of wood in the mountains and canyons 
hereabouts is not uncommon, it is not unreasonable to conclude, if other 
circumstances sufficiently combine to locate station 8 in the canyon in 
question, that the sycamore called for in the patent at that station was 
subsequently eut down, and that the sycamore branches above referred 
to came from it. Continuing the reversed courses and distances from 
station 8, the line runs along the base of the mountains, as represented 
on the plat annexed to the patent, to station 6, which, as thus located, 
answers the calls of the patent almost exactly. Most of the witnesses 
who testified on the point testified, and a photograph of the promises 
Introduced in évidence shows dearly, that section 6, as thus located, is 
at or near the base of a prominent mountain, which runs out from the 
range of mountains. While it is true that the base of a mountain is an 
indefinite call, yet, at the point now in question, there is a very narrow 
filope to the south — ^in width about 300 feet — between the mountain it- 
self and a somewhat précipitons bluff, and opposite the point on this 
slope, where the reversed courses and distances locate station 6, the Tu- 
junga valiey, bearing east and west, is just 53 chains wide. I think, 
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therefore, that station 6, as thus located, well answers the call of the 
patent, which dedares it ta be "on the south base of a mountain, oppo- 
site whieh point the Tujunga valiey, bearing east and west, is about 50 
chains wide." Still foUowing the reversed courses and distances, the line 
runs along the base of the San Fernando mountains to station 1 . If, 
however, from station 1 the line be run in accordance with the course 
and distance given in the patent, it is found to terminate a number of 
chains to the north of the acknowledged point of beginning. Eut as 
that is a well-known and admitted point in the boundary, and as the 
gray granité rock is another point therein well, and, I think, thoroughly, 
established; and as the line run from the point of beginning in accord- 
ance with the courses and distances given does not conform to a single 
one of the natural calls, whereas, by going to the gray granité rock and 
reversing the courses and distances given, ail of the natural calls are an- 
swered, the conclusion, I think, is clear that the mistake is in the tirst 
course and distance. But as the point of beginning is a known and con- 
ceded point, and station 1 is fixed by the reversed courses and distances 
from the granité rock, agreeing as they do with the natural calls, the 
course and distance between station 1 and the point of beginning must 
give way, and the line be dosed by a straight line drawn between the 
two ascertained and known points. The fact that the mistake is in the 
first courge and distance is further shown by the circumstancethat, com- 
mencing at the point of beginning and foUowing the course and distance 
given, the line does not, as the patent déclares it does, run along the 
base of the San Fernando mountains, but runs into the open valley the 
distance given, and tben, still in the open valley, a number of other and 
varying courses and distances, without any apparent reason for the fré- 
quent changes of course, resulting in locating station 6, not, as stated in 
îtie patent, on the south base of a mountain, but in the valley, and at a 
point opposite which the Tujunga valley is not, as declared in the patent, 
about 50 chains wide, but 35 chains only; whereas, by foUowing the 
base of the mountains, as declared in the patent, the reason for the 
changes of course are obvions, — being caused by the meandering of the 
mountains, — and station 6 is so located as to answer almost exactly the 
patent call. The location of the ranch-house in the field-notes is only 
■with respect to the west line of the rancho, concerning which no dispute 
arises. 

My conclusion is that the land in controversy is withîn the true lines 
of the Tujunga patent, and, as a conséquence, that plaintifif is entitled to 
judgment. It is so ordered. 
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HoFFMAN V. Suprême Council of American Légion of Honor. 

(Œreuit Court, B. D. Yvrgima, E. B. May 4, 1888.) 

1. Ihsurancb— Mutual Bknepit Societies— Application— F alsitt op Rbprb 
8ENTATI0NS— Instruction. 

In au action by the beneflciary to recover the preraium of a life insurance 
policy contaîning a clause to the effect that the policy was issued upon the 
condition that ail the statements made by the applicaut in his application for 
membership and in answer to the interrogatories of the médical examiner 
■were strictly true, and, if untrue, the policy was to be void, an instruction, 
in substance that if the statements made by deceaaed concerning his health, 
as shown by the application and answers to such interrogatories, were "essen- 
tially untrue," they should flnd for défendant, ia proper; the word "essen- 
tially" being synonymous with "strictly." in such case.* 

S. SaMB— DBFAULT— ReiNSTATBMKNT— ESTOPPBL. 

The défendant society having, through its duly appointed offlcers, af ter de- 
ceaaed had been suspended for delinquency in his assessments, continued to 
make calls upon him for subséquent dues, and to receive the amounts called 
for, and the local council having, upon full hearing of deceased's application 
for reinstatement, although not actin^ in ail respects in conformity with the 
rules of the institution, granted such application, hdà, that it was estopped 
from denying that deceaaed was a member in good atanding. 
8. Same — Reinstatement — Estoppel to Question Application. 

The reinstatement having been opposed by the offlcers of défendant on the 
ground that the statements in the original application and ànswers to inter- 
rogatories were false and fraudulent, and the reinstatement having been 
granted, aùd dues received, with full knowledge of the untruthfulness of such 
statements, (if untrue,) the défendant society will be deemed to hâve waived 
the beneflt of the condition of forfeiture in said policy. 
4. Same — Action on Policy — Evidence — Verdict — Weight and Sufficibnct. 

Upon the iasue of the falsity of the statements of deceased concerning his 
health, whîch were to the eflect that he was in good health, able to ^ain a 
livelihood, had no disease, knew of no facts in his personal or family history 
tending to shorten his life, never had a severe illness nor injury, rheumatism, 
dropsy, palpitation of the heàrt, etc., it was shown by défendant that deceased 
had, durin^ a period including the date of such application, written letters and 
made application to another society representing his bad health, asking and 
receiving beneflta by reason of permanent disability; that he had abandpned 
his trade of blacksmith, and taken éasier employment for that reason. Cer- 
tificates of physicians accompanied auch. application for relief, showingheart 
and other diaeases. Proof was made that during the same season deceased 
went to the springs for his health, with other strong testimony of the same 
eharacter. On the other hand was ^^e testimony of his wife, the beneflciary 
in the policy, that he was in good health; the testimony of the physician who 
made the examination for the company offlcially; and the fact that he was 
recommended by a member of the society who had long known him and his 
physical condition, with some other testimony of a corroborative eharacter. 
Relâ, that a verdict for the plaintiff should not be set aside, there being évi- 
dence to support it, and it being the province ôf the jury to weigh conflict- 
ing evidence.i 

At Law On motion for new trial. 

Action by Emma P. Hoffœan, widow of John E. Hoffman, deceased, 
against the Suprême Council of the American Légion of Honor, upon a 

> Eespecting false représentations as to uealth and habits in applications for life in- 
surance, as avoiding the policy, see the note to Davey v. Insurance Co., 30 Fed. Rep. 483; 
Goucher v. Travelling Men's Ass'n, 30 Ped. Hep. 596, and note. See, also, the note to 
Chrisman v. Insurance Ce, (Or.) 18 Pac. Rep, 466. For a reversai of the décision of the 
circuit court in Davey v. Insurance Co., 20 Fed. Rep. 483, see Insurance Co. v. Davey, 
8 Sup. et. Rep. 331. 
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life insurance policy of which plaintiff was the beneficiary. Verdict for 
plaintifif for $4,000. Motion to set aside the verdict as contrary to law 
and évidence and for misdirection. 

J, Samuel Parish and Edgar AUan, for plaintiff. 

J. Frank Fort and A. 6. OoUins, for défendant. 

Hughes, J. The plaintiff is the beneficiary of a policy of life insur- 
ance which was issued to the late John E. Hoflfman, her husband, ^vho 
died in February, 1886, supposing himself to be a beneficiary member 
of the défendant society. This suit was brought to recover the premium 
promised by the policy. There was a trial of the case at the fall term 
of this court, and a verdict in the plaintiff's favor for the sum of $4,000. 
Motion was made to set the verdict aside as contrary to the law and the 
évidence, and on the further ground of error on the part of the court in 
ruling at the trial, and in instructions to the jury. 

I am to consider whether the verdict should be set aside and a new 
trial granted on either of the grounds relied upon by the défendant. I 
will first deal with the objections urged by defendant's counsel against 
the instructions given and rulings made at the trial by the court. It is 
well settled that where the truth of statements inserted by a person seek- 
ing insurance in his formai application is made a condition of the exist- 
ence of the contract of insurance, and the statements themselves are ex- 
pressly made a part of the contract, then, if the statements are shown to 
hâve been false, that fact avoids the contract, whether the false statements 
be material to the risk or not. For instance, if an applicant for life in- 
surance asserts in his application that he is unmarried, and is not insured 
in any other company, and expressly makes thèse statements a part of 
the contract, then, if they tum out to be false, they render the contract 
void, although the being married and the being elsewhere insured does 
not afi'ect the risk upon his life in any degree. By such a contract he is 
held ta warrant the truth of the statements thus made, and proof of their 
falsity renders the contract nuU and void. See Jeffries v. Insurance Go. , 22 
WaU. 47, and Insurance Go. v. France, 91 U. S. 510. See, also, Moulor v. 
Insurance Co., 111 U. S. 341-346, 4 Sup. Ct. Rep. 466, where the doctrine 
of the previously cited cases is, in certain aspects, modified. In Hoff- 
man's application for membership he agreed as follows, April 11, 1885: 

"I do hereby consent and agrée that any untrue or fraudaient statement 
made above, or to the médical examiner, or any concealment of facts by me in 
this application, or my suspension or expulsion from, or voluntarily sèvering 
my connection with, the order, shall forl'eit the rights of myself and family or 
dependents to ail beneflts and privilèges therein. " 

The policy which was issued in pursuance of this application (which 
seems to hâve been delivered as late as the 12th November, 1885,) con- 
tains the following clause: 

"This certifleate is issued to Companion John E. Hoffman, a member of 
Lafayette Council, No. 697, Am. L. of H., located at Richmond, Va., upon 
condition that the statements made by said companion in his application for 
membership in said council, and the statements certifled by said companion to 
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the médical examiner, * * * be made a part of thîs contract. Tiiese 
conditions being. coînplîed with, the suprême councilof the 4- L- of H.hereby 
promises and binds itself to pay eut of its beneflt fund to Emma P. Hpffman, 
wife, a sum not exceeding flve thousaud dollars. " 

And HofFman signed a certificatô printed on the face of thîs polîcy, 
Btating that he accepted it on the conditions named. Hoffman had been 
regularly examined by the sooiety's médical examiner on the llth April, 
1885, who, after certifying that he had made in private a physical ex- 
amination of the applicant, (whom, in his testimony, he stated that he 
had stripped to the skin for the purpose,) certified, among other things, 
that he had no dropsy, no swelling of face, abdomen, or extremities, 
and no indications of organic disease of the heart, or lungs, or spine, or 
bladder. On the next day, June 11, 1885, Hoflfman answered a list of 
75 or 80 interrogatories printed in his application for Insurance, in which 
he stated that he was in good health, able to gain a livelihood, had no 
disease, and knew of no facts in his family or personal history tending 
to shorten his life; had never had a severe illness or injury, had never 
h^d dropsy, or rheumatism, or persistent pain in the back, or palpitation 
of the heart, or swelling of feet, hands, or eye-lids; nor been rejected for 
life Insurance by any other company; and that he was then insured in a 
Company named. The effort of defendant's counsel at the trial was to 
show that thèse statements of Hoffman were false. The court gave two 
instructions, the first one being as follows: 

"First Instruction. The deceased stated in his application for member- 
shlp that he then had no incurable disease which would tend to shorten bis 
Itfe; that he was then in good health, able to gain a livelihood; and that he did 
not then hâve, and had net been subject to, dropsy, or palpitation of the heart, 
or swelling in feet, hands, or eye-lids. Thèse statements formed part of his 
contract; and if the jury believe that they were essentially untrue, they sbould 
flnd for the défendant." 

It is complained of thîs instruction that the word "essentially" waa 
used, and authorities are cited showing that the suprême court of the 
United States bas held that instructions in similar cases which employed 
the word "materially" were erroneous, and has required new trials to bê 
had in those cases because of Btich use of that word, — relying apon the 
Je^riea Case, and the France Case, cited above. But the two words are 
not synonymous. The word "materially " has a légal meaning and force; 
and it is very true that an instruction which should virtually tell a jury 
that a statement in the application of an insured person, who has ex- 
pressly made it part of his contract, must be material to the risk, would 
be clearly erroneous, and would vitiate any verdict resulting from such 
instruction. But the word "essentially " has no such légal force. It has 
only the meaning given it in popular parlance. It is but a synonym of 
"strictly;" and the printed case furnished by defendant's counsel shows 
that the word "strictly," if it had been used in the instruction, would 
bave been in hurmony with the contract. By some misconception the 
paragraph given at the bottom of page 72 and top of page 73, of the 
printed case, as if it were a part of Hoffman's contract, is not found in 
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the contract itself, though an équivalent one is. Now, if Hoffman had 
in fact stipulated, as he is assumed to do in that clause, that he would 
daim no benefits unless "the statements made in bis application were 
'strictly' trae," the instruction complained of Tvould bave been in lit- 
eral aocordance with the contract. The word "essentially " was properly 
used in the instruction, beoause synonymous with the word "strietly," 
and not synonymous with the légal term "materially." There was évi- 
dence that during the winter preceding Hoffman's application for mem- 
bership in defenda,nt's society he had been prostrate in bed for some 
time with sickness, and that after his recovery he had been unable to 
work at hi^ fegular trade of blacksmith, and that he had iu conséquence 
changed his occupation, and undertaken that of soliciting agent fora 
mercantile iirm. The défendant had contended tbat the statement of 
Hoffman in his application, that he was in April well and able to gain 
a livelihood, was shown to be false by their proof that he was unable to 
do regular work at the blacksmith 's trade, The instruction under con- 
sidération had référence to such illogical déductions of the défense as that 
of insisting that a blacksmith was unable to gain a livelihood because 
he was disabled from working at his regular trade. It had référence 
solely to the character of proof, and had no référence to the légal mate- 
riality of the facts that were proved. It therefore did not conflict with 
the ruling of the suprême court in the cases of Jeffrks and France on the 
question of warranty in life Insurance policies. 

As to the second instruction given at the trial, I will premise that the 
évidence showed one or more defaults on the part of Hoffman in paying 
assessments in time; the penalty of which was suspension from member- 
ship. It showed that the usual application for reinstatement, accom- 
panied by tenderof the delinquent dues, had been made to the local coun- 
cil to which Hoffman belonged, the Lafayette Council of Richmond, and 
that when this local council came to act upon the question of reinstate- 
ment, charges had been laid before the council affecting the original right 
of Hofiinan, l>y reason of disease, to hâve been admitted to membership. 
The local council had passed favorably upon the question of Hoffman's 
reinstatement, in spite of the charges of improper admission originally; 
bul the défense insisted that tbis action, and the proceedings which 
were had in reaching it, had not been in aocordance with certain rules 
of the Society enacted for the government of local councils in coiisidering 
applications for reinstatement. It was in référence to this contention of 
the défendant that the court gave to the jury the following instruction 
at the close of the évidence, viz. : 

"Second Instruction. But if the défendant society, throngh its duly ap- 
pointed officers, after this member's delinquency in paying one or more assess- 
ments, continued to make calls upon bim for assessments for subséquent dues, 
and to reçoive the amounts called for, it is estopped from denylng that the 
member wâs stillliable to assesstnënt." 

The court had ruled, in the course of the taking of évidence before 
the jury, that after it had been proved that lie local council, upon a fuU 
heaxing, had solemnly decided to reinsta^J Hoffman, and new assessments 
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had been oalled for, the society could not now be heard to însist tbat the 
lodge in Richmond had not acted in accordance with the rules and rég- 
ulations of the Society; or to discrédit the action of its own organization 
in matters of which it had constitutional jurisdiction. It ruied that, 
when organized bodies pass upon a question of this sort, courts will pré- 
sume that they had proceeded regularly, and acted rightly. It ruled 
that when a compétent lodge had acted upon a question which the con- 
stitution of the society empowered it to adjudicate finally, it would not 
be compétent for the défendant to adduce évidence to show that the ac- 
tion of such local lodge had not been in strict accordance with the rules 
and régulations prescribed by the suprême organization. The évidence 
seemed to show that Hoffman's past-due assessments were paid amd were 
received afterhis reinstatement hy the local council; that the assessment 
of subsequently accruing dues had been made; that there had been no 
matériel lâches in paying thèse later dues; that the local treasurer had 
received several assessments after Hoffman's reinstatement, and forwarded 
them to the chief society in New Jersey; that Hoffman afterwards took 
sick of what proved to be bis last illness, of which he died on the 5th 
February, 1886; that the New Jersey officers refused to receive, during 
this illness, dues which had been forwarded to them from Richmond by 
their local treasurer, and had sent them back; and that their agents had 
attempted to return them on the day of Hoffman's death, bis friends re- 
fusing to receive them. On évidence seeming to show the state of facts 
which havè been recited, the court made the oral ruling at the trial, and 
gave the written "second instruction" to the jury at its close, which bave 
been respectively set out. 

The theory of the objections to thèse instructions is, that the local 
council of the society is bound, at the péril of a member who bas been 
suspended, to conduct its proceedings for bis readmission strictly accord- 
ing to the manner prescribed in the constitution of the society; that if 
it fail strictly to observe the routine thus prescribed, the suspended mem- 
ber is responsible for the irregularity; and that, if the local council va- 
ries at ail, in its proceedings for readmission, from the ténor and détails 
of procédure recited in the constitution, then the reinstatement shall be 
null and void. The ruling of the court was in controversion of this illib- 
«ral and hard pretension. The court virtually instructed the jury that 
the local council was the représentative and agent, not of the insured, 
but of thé society; that although it was bound to conform ail its proceed- 
ings to the requirements of the society 's constitution, yet the applicant 
for reinstatement was not responsible for such irregularities of proceed- 
ing as the local council might commit; and that when that body, con- 
stitutionally authorized as it was to receive and pass upon applications 
for admission, did enter into the considération of a case, did adjudicate 
it, did readmit an applicant, and afterwards supplemented this action 
by renewing its calls upon the readmitted member for assessments, and 
the new assessments were taking their usual course without default on 
his part, then thèse acts of the society constituted an estoppel, prohibit- 
ing the society from denying the legality of the member's readmission 
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and subjection to new assessments. The cases of Imurante Co. v. Wbiff, 
95 U. S. 326, and Insurance Co. v, McOain, 96 U. S. 84, so fer from coun- 
tenancing the contention of défendant, really snstain the ruling of the 
court. Counsel for the défendant urges that from the ténor of the sec- 
ond instruction, and especially the use of the word "but," at the be- 
ginning bf it, the jury might hâve been led to believe the court meant 
that in case assessnaents were called for after Hoffman's delinquency, the 
plaintiff could recover, notwithstanding untrue statements in his appli- 
cation; the défendant being estopped from setting up the untrue state- 
ments in bar of recovery. The instruction necessarily bore upon the év- 
idence as it had been given before tht ,ury. The action of the local 
council on Hoffman's application for reinstatement was an adjudication 
directly upon his default in the payment of assessments, and it must 
bave indirectly contemplated the charge of fraud or misrepreseuiationin 
his application for original admission. The instruction did notlogically 
apply to the latter case, and if the jury understood it to imply (what it 
did not express) that the society was estopped from denying the le- 
gality of Hoffman's original admission to membership, I do not think 
that the possibility of such a misconception constitutes a valid objection 
to the instruction. Be that as it may the renewal of assessments àfter 
reinstatement is analogous to the renewal of ordinary life policies at the 
end of each period of insurance; and it is well settled that if a company 
see fit to renew a policy after it bas full knowledge of the risk, any mis- ' 
représentation contained in the original application must be deebied 
waived; and the company are bound by the policy. It is settled law 
that, where an insurance company, with knowledge of~the facts, accepts 
from the assured a premium for a renewal, and renews the insurance, it 
is deemed to bave declared the contract of insurance valid, and to hâve 
waived a forfeiture. 2 Herm. Estop. § 1214, and cases cited. By anal- 
ogy, thèse authorities govern the case at bar, and overrule défendantes 
objection to the instructions and ruling of the court. 

We corne, therefore, to consider, finally, the objection that the verdict 
of the jury was contrary to law and the évidence. Defendant's counsel 
contends that it was contrary to law because, although it is a settled prin- 
ciple that when an assured makes the truth of the statements in his ap- 
plication the foundation of the insurance, the policy is void if thëy be 
untrue, whether they are material to the risk or not; and although Hoff- 
man's application did contain such warranties, yet the jury found for 
the plaintiff, after it was kuown that certain statements in his applica- 
tion were false. Our inquiry, therefore, is whether the falsity of Hoff- 
man's answers was absolutely proved, or whether the évidence left room 
for doubt on the subject in the minds of the jury. If the falsity were a 
matter of doubt, then it devolved upon the jury, and the jury alone, to 
Bolve the doubt; whereas, if the falsity was beyond doubt, then it de- 
volves upon the court to set aside the verdict as contrary to the évidence, 
and to the law governing the case. It is not contended that most of the 
70 or 80 answers made by Hoffman to the interrogatories propounded in 
his application for insurance were other than true. The défendant restS 
v.36F.no.4 — 17 
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its case.upoïi the alleged falsity o;f the answPTs heretofore mentioned in 
which hedeclared that he was in good hçalia; able to gain a livelihood; 
had no diseaae, and knew of no faets in his personal and family history 
tending to shorten his life; had neyer; had a severe illness or injury; had 
never had dropsy, or rheumatism, or persistent pain in the back, or pal- 
pitation of the heart, or swelling of feet, hands, or eye-lids; nor been re- 
jected for life insurance; and that he was insured in a company called 
the "Golden Chain." I am unwilliçg arbitrarily to assume that it was 
proved beyond reasonable doubt that thèse statementswerefalse. There 
was much évidence tending very strongly to establish their falsity, con- 
sisting of Hoffnjan's own letters and déclarations during a period includ- 
ing the date lOf his application for membership in the défendant Society, , 
addressed to another society of which he was a meinber, in support of an 
application he made to that order. for pecuniary benefits claimed to be 
due him becaUSe of permanent tdisability to pursue his regular calling. 
One physician had certified, in connection with this application, that he 
had mitral disease of the heart; another, saying'that he had been HofP- 
man?s; regular family physician, certified that he had spinal enimia. 
Thèse two had united with two others in a joint certificate, signed on the 
6th April, 188S, in which, dropping the "spinal enimia," they certified 
to.fimitral disease bf the heart," dropsy of the legs, and dyspepsia, and 
added that he wasunable to follow his usual occupation. Evidence was 
alstt.&dduced that showed that Hofi'man had been Ul during the winter, 
and that it was this illness which disabled him frora foUowing his usual; 
avocation. It was also shown that Hofi'man had gone, during the sum- 
mer of 1885, toisome of the springs in the mountains, for the benefit of 
hishealth. The évidence on thèse heads was verj' strong; not only to 
the efifect that, when he signed his application, on the llth April, 1885, 
for membership in the défendant society, Hoffman was not a well man, 
but that h€ -knew he was not, and had made the false statements know- 
ing they were false. Per contra, the défendant soeiety's examining phy- 
sician, after a thorough examination of this man, had certified on the 
lOth April, 1885, that he was not subject to the diseases to which, four 
days before, four other physicians on a less thorough examination had 
certified ito another society that he was subject. Hofiman's answers to 
the interBégatories of the défendant society were made on the day follow- 
ing hisi exaniination by that soeiety's physician, and it was probably on 
the faithofwhat this physician had thus certified that Hofiman's answers 
and stateiûçnte were inade. ; Hofi'man was recommended for bénéficiai 
membership by two members of the défendant society, one of whom had 
been an ihtimate friend and acquaintance for years, and well acquainted 
with his physical Condition. The testimony of Mrs. Hoflfman was posi- 
tive as to hisiphysical health until his last illness. 

I hâve npli undertaken to mention or to indicate ail the évidence on 
either sideaQf; the, question that was before the jury. I am sure, how- 
ever, that: tiie, évidence in behalf of the défendant was not conclusive to 
the mind of thj9 average juror. I think if I myself had been trying the 
case on the faots aswell as the law, my décision would hâve been for tha 
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dèfehdàm. B.ut'it has.t'péh long settled that snob a conviction 'on^tne 
jM'it of a ju^ge' doçâ net justify hiib in settiiig aside g., verdict as Coiïtrary 
tothè évidence wHeré tbe trial wàs fair and dèlibèràte,' and np âfe-'dis- 
cdvëred évidence is sçt up. It iVas the prérogative of the jury to pàês 
upon the évidence; aHd' if tliey resolved the doùbts that might hâve arisen 
in their minds from its contradictory character in favor of the plaintiff, 
ît is not for thé judge, because his conclusion is différent, to nulîify thëir 
Verdict. . ' 

As to the law of the case, I havô felt bound by the reasôning ôf the 
suprême court of the United States in Moulor v Insurance Go., lll tJ %. 
341, 342, 344-346, 4 Sùp. Ct. Rep. 466. The contract in thàt, d'ase was 
much more spécifie and stringent against the insurèd than thé cbntraét 
iiere. It was so strong that the jiîage below had tàken the case whoUy 
from the jury, and instrûcted them to find for the défendant. Thé su- 
prême court ruled there substantially as I feel bouiid by that précèdent 
to rule hère; to the eflTect that, however strong the case may seem in the 
judge's opinion .to be against the plaintiff on the évidence, yet, if there 
be doubt as to the weight of évidence, the jury must résolve ît. 

The motion to set aside must be denied. ' ' 



Claflis et (d. v. Beaveb d al. 

{OiteuU Court, S. D. OMo, B. D. Jonuary 18, 1888.) 

RBPLEvnf— Tbial— Ordekino Issues— Sale— Fbato. 

In replevin the issue was whether the goods sought to be taken were sold 
by plaintiffa to défendants upon false représentations by the latter. The 
marshal having returned tO the writ that he had taken and delivered the 
goods therein mentioned, the court refused to hear proof that some of the 
goods taken on the writ, although conforming to the gênerai description given 
therein and in the return, had not been purchased from plaintiffs, or, if they 
had, that they had been pàid for; and there was a gênerai verdict for plain- 
tiffs. JBèld, upon a motion for a new trial, that an order to frame an issue to 
try the facts oflered to be proved, and vacating the verdict to such an estent 
as the issue might be found for défendants, was proper. 

At Law. On motion for new trial. 

This was an action of replevin, brought by H. B. Claflin & Co. , who were 
Wholesale merchants at New York, against A. M. Beaver, and another who 
was his partner during part of the time in which the replevied goods were 
being purchased, and a third défendant, to whom thé goods had been as- 
signed by the first-mentioned défendants for the benefit of creditors. Thé 
plaintifFs case was that the goods hâd been bought at différent dates of the 
plaintiffs by Beaver and by Beaver & Co: for the purpose of stocking their 
retail house at Washington Court House, under circumstancés and upon 
ïrepresentations made by Beaver as to his and his firm's responsibility, 
which were fraudulent, and entitled the plaintiffs to réscind the salé. The 
pétition and the ^ritof replev'in in many instances described the goOdsgën- 
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erally, e. gf., so many pièces of çalico; and the marshal returned upon the 
writ that hehad taken the goods mentioned and described in the writ, and 
delivered them to the plainliffs upon their giving bond. Upon the trial, 
which was upon gênerai pleadings, the défendants offered to show by 
proof that some of the goods actually taken on the writ, although con- 
forming to the gênerai description of the writ, were in fact either never 
purchased of the plaintiffs, or if, in some instances, they had been so 
purchased, they had been paid for. But upon objection the court held 
that the marshal's return being that the goods delivered on the writ were 
those mentioned in the pétition and writ, and the plea being simply a 
déniai of the pétition, no issue of the kind now proposed to be litigated 
was made by the pleadings, and therefore that the offered proof could 
not be received; but indicated that the matter should be the subject of 
a collatéral issue in the case. The issue made by the pleadings was tried 
before the jury, who found a gênerai verdict thereon for the plaintiffs. 
Thereupon the défendants moved for a new trial, relying principally upon 
the alleged error in rejecting the proof offered as above stated. 

Krametà Kramer and Harrison 'de Marsh, for plaintiffs. 

W. B. Maynard and W. 0. Henderson, for défendants. 

Seveeens, J., (after dating the facts asahove.) In this cause a motion 
having been made by the défendants that the verdict be set aside and a 
new trial be granted therein, for the reason, among others, of alleged er- 
ror of the court in excluding proof offered on the trial by the défendants 
that a part of the goods taken on the writ of replevin in this case and 
delivered to, the plaintiffs, although coyered by the gênerai description 
in the pétition and writ, were not purchased of the plaintiffs, or that, 
if purchased, had been paid for prior to the institution of this suit; aiid 
the said motion having been argued by the respective counsel for the par- 
ties, Ujpon considération thereof, it having appeared upon the trial of the 
cause that the foundation of the right to recover the goods for which the 
action was brought consisted in an alleged fraud on the part of the pur- 
chasers, who are défendants, in procuring a sale thereof to them from 
the said plaintiffs, and inducing such sale, it is now hère ordered that said 
inotion be grânted, and the said verdict be vacatèd in so far and to the 
extent following only; that is to say, the parties may frame an issue 
upon the question whether some part of the goods taken by the marshal 
upon the writ in this cause,, and delivered to the plaintiffs, were not 
purchased of the plaintiffs, or, having been purchased, were paid for 
prior to the beginning of this suit, and, if so, what was the value thereof 
at the time they were so taken by the marshal, including interest thereon 
to the date of the trial of the issue herein directed. Said issue may hë 
framed upon a pétition to be filed by the défendants within 80 days 
herefrom, and the answer of the plaintiffs to be filed within 10 days 
after notice- of the filing of said pétition, and such further pleading as 
the nature of said answer may require, according to the practice in the 
courts of the state of Ohio. See Krippendorfv. Hyde, 110 U. S. 276, 4 
Sup. et. Rep. 27; Coî;êH y, Heyman, 111 U. S. 176, 4 Sup. Ct. Rep. 
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855; Gumhd v. PitUn, 8 Sup. Ct. Eep. 379, (January, 1888,) opinion 
by Matthews, J. And it is farther ordered that the verdict heretofore 
rendered stand as a finding of the original issues in favor of the plain- 
tiffs, as to ail the goods described in the pétition and taken on the writ, 
except such as shall be found upon the issues now directed to hâve not 
been purchased from the plaintitfs by either of the défendants, or, if so 
purchased, were paid for prior to the beginning of this suit, to the end 
that upon the coming in of the finding of the issue to be framed upon 
the aforesaid question such judgment may be entered as ail the facts and 
the rights of parties may require. 



Ex parte Moeeill. 
{Ovrcuit Court, D. Oregon. June 18, 1888.) 

United States Maeshals— Spbcial Dbputies — Duties at BiiEcrroNS — Wkong- 
Fui. Akeest— Probable Cause. 

A spécial deputy-marshal of the United States in the course of his duty 
made an arrest under section 3083 of the Revised Statutes, at an élection for 
a représentative in congress, and took the party before a United States com- 
missioner, where he was charged with aiding and counseling a person to voté 
at such élection who had no légal right to vote, and discharged on bail, and 
immediately made a complaint against said deputy before a police judge, ae- 
cusing him of the crime of assault and battery, by assaulting and beating 
the complainant, on which a warrant of arrest was issned, and he was takea 
and lodged in the county jail. Thereupon, on the pétition of the deptity. a 
writ of haheas corpus was allowed by the district judge, retnrnable intp thç 
circuit court, then in session; and from the return to the writ it appeared that 
the process under which the jailer claimed to hold the deputy was the said 
warrant of arrest. On the hearing the court found that the deputy had prob- 
able cause, at the time of the arrest of the party, to believe that he had com- 
mitted the crime of aiding and counseling a person to vote at such élection, 
who had no right to vote thereat, and that the alleged assault and battery 
with which the deputy was charged consisted simply in the arrest of the com* 
plainant, without force or violence, for the crime aforesaid. Held (1) That a 
spécial deputy-marshal, appointed under section 2031 of the Kevised Statûtea 
to keep the peace and préserve order at the poils at an élection for représent- 
ative in congress, is, as to such élection, and the crimes for which, under seçi- 
tion 3033 of the Revised Statutes, he may make arrests, without process. a 
peace-ofHcer; (3) that a crime is committed "in the présence" of such deputy, 
within the provisions of said section 2033, when the facts within his observa- 
tion, in connection with what, under the circumstances, may be considered 
common knowledge, give him probable cause to believe, or reasonable ground 
to suspect, that such is the case; and (3) probable cause or reasonable grouud 
to suspect is such a state of facts as will constitute a défense to an action for 
false imprisonment or malicious prosecution, and it is sufflcient if the facts or 
appearances are sufflcient to induce a reasonable probability that ail the acta 
which constitute the crime hâve been doue. 

(Syllabus by the Court.) 



Haheas Corpus. 

Lewis L. McArthur, for petitioner. 

Alfred F. Sears, Jr. , for respondent. 
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: ."Deady, J, ; Çn June 4, 1888, the petitioner, Blî Merrill, v^as ârreâted 
by a police officggr of this cîty , and lodged in the county jail on a charge 
of assault and battery. 

He immediately applied by pétition to the United States district judge 
for a writ.of'7ia6mâ corpus, alleging in his pétition that he was a deputy 
United States marshal for the district of Oregon; that in the discharge 
of his duty as such deputy he was about to arresta person for aiding and 
abetting an illégal voter in eaçsting a vote for a représentative in congress, 
at polling place 3, in South Portland precinct, at an élection for such 
représentative then and there being held , when he was arrested by Sam- 
uel Parrish without authority of law, and delivered to the custody of the 
sheriff of Multnoraah county and his jailer. The writ was allowed, and 
made returnable forthwith in the United States circuit court, then in ses- 
sion. 

The respondent, H. C. Wood, the jailer of Multnomah county, imme- 
diately produced the bodyof the petitioner in court, with the original 
warrant on which the arrest was made, when by consent of parties the 
respondent had until June the 7th to make a formai return to the writ, 
and the petitioner until the foUowing day to reply thereto, when thç 
cause should be heard; whereupoh an order was made admitting the pe- 
titioner to bail in the sum of $500. 

On June the 8th the parties appeared, and witnesses were sworn and 
testified for and against the petitioner on the question of the alleged as- 
sault and battery, and the alleged grounds of the arrest by the petitioner 
of Walter F. Matthews, for aiding and counseling a person to vote at 
said élection who had no légal right to vote. 

From the admissions in the pleadings and the évidence I find the fol- 
io wing facts: 

The petitioner, Eli Morrill, on June 4, 1888, was a duly-appointed 
and qualified spécial deputy-marshal of the United States for the city of 
Portland, Or. , a city of more than 20,000 inhabitants, under section 2021 
of the Revised Statutes, and was authorized to perform the duties and 
exercise the powers of such deputy at an élection for représentative in 
congress then being held in said city; that about 10 o'clock of said day 
the petitioner, having good reason to believe, from his observation and 
knowledge, that one Matthew or Mace Cetel or Tetel had voted illègally 
at said élection at polling place 4 in South Portland precinct, the fact , 
being, as it now appears, that said Cetel is an unnaturalized alien who 
had not even declared his inteution to become a citizen of the United 
States, arrested him therefor without a warrant, and took him before a 
United States comraissioner in the United States court-rooms, in said 
city, and there made a complaint against him to that eflfect; that soon 
after the arrest of Cetel the petitioner, having good reason to believe, from 
his observation and knowledge, that J. L. Carroland Walter F. Matthews 
did aid and counsel said Cetel to so vote illègally, arrested them therefor, 
the latter being arrested in the hall outside of the door of the marshal's 
office, whither he had gone to go bail for Carrol, by the petitioner plac- 
ing his hand on his shoulder, without violence or rudeness, and telling 
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him he wàs under arrestj and asking him to walk into the office, wherô 
he remained until he gave bail; tbat soon after Matthewa was discharged 
he went before the police judgeof the city, having the jurisdlction of a 
justice of the peace, and made a complaint under oath, accusing the p&- 
titioner of the "crime of assault and battery," committed as follows: 
"The said Eli Morrill, on the 4th dayof June, 1888, in the city of Port- 
land, * * * did willfully and unlawfully assault and beat" said 
Matthews; the fact being that the petitioner did nof'beat" said Mat- 
thews, or lay his hand on him, otherwise than as above stated; that on 
this information said judge issued a warrant for the arrest of the' peti- 
tioner for the crime of assault and battery, returnable before himsëlf Ibrth- 
with, on which is an indorsement to the effect that the same was received 
on June 4, 1888, and executed by arresting Morrill on the same day, 
signed, "S. B. Pakbish, Chief of Police of the city of Portland, by S. S. 
YouNQ, Policé Officer;" that said police oflBcer, instead of taking the pe- 
titioner before isaid judge for examina tion and discharge on bail, or com- 
mitment, as required by law and by said warrant commanded, lodged 
him in the county jail with the warrant, without examination or com- 
mitment, where he remained until taken out on the writ of habeas corptis. 

From the improper conduct of the officer intrusted with the exécution 
of this warrant, taken in connection with the exaggeration and falsehood 
contained in the information on which it was issued, it is quite évident 
that the real purpose of the proceeding was to lock up this spécial dep- 
uty, and thus prevent him from performing his duty in guarding the 
poils against fraudulent votes and pracfices. 

The only question of fact about which there is any substantiaî conflict 
of testimony is the part which Walter F. Matthews took in getting Cetel's 
illégal vote into the ballot-box. On the witness stand he admits that he 
was eugaged on the day of the élection at said polling place 3 as a " worker " 
for one of the political parties, but dénies that he took any part in get- 
ting Cetel to vote. 

It appears that Cetel went first to polling place 3, and offered tovote, 
and, on being questioned by the judges, he was found to be an unnatur- 
alized foreigner, who had not even declared his intention to become a 
citizen, and his vote was rejected. Morrill, who was standing within 
plain view of the polling place, and saw Cetel, thought he voted there. 
From this polling place Cetel went directly to the corner of Fourth and 
Mill streets, near by where it is admitted Fred D. Matthews, the brother 
of Walter F. Matthews, and J. L. Carrol were standing. Fred Matthews 
and Carrol were also engaged at that polling place as "workers" for the 
same party as Walter P. Matthews. 

Fred D. Matthews admitted on the witness stand that he, knowing 
Cètel had just been rejected by the judges at polling place No. 3, 
asked Carrol to "go with him to another polling place, and see if he 
couldn't get him to vote," — that is, get his vote in the ballot-box. Car- 
rol made some question as to how he was to get Cetel to a polling place, 
when Matthews told him to call an express wagon in the service of theii* 
party, which stood near by, which he did, when Matthews and Carrol 
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got Cetel ia the wagon and Carrol drove off with him, to find a voting 
place. This is thesubstance of Fred D. Matthews' story, and Carrol's is 
to the same effect, except that he says Fred D. Matthews came to him 
on the occasion, and said: "Hère is a man, [Cetel;] take him to poUing 
place 4, and see if you can vote him," which he did, and voted him. 

Both of thèse witnesses seek to make the impression that Walter F. 
Matthews, although at that poil, had nothing to do with the transaction. 
The statements in this respect are generally vague, and sometimes evasive. 
The most direct are thèse: Fred D. says, "Did not see my brother when 
man [Cetel] put in wagon;" and Carrol says, Walter F. "had nothing to 
do with Cetel.'* True, Fred D. might not bave been looking at Walter 
F. at this moment, and yet the latter may bave participated in the con- 
sultation and shared in the conclusion that Carrol should take Cetel to 
polUng jlace 4 and vote him, and then turned away to look after some 
other Cetel. And it may be true, so far as Carrol saw, that Walter F. 
had nothing to do with Cetel personally, and yet he may bave consulted 
ànd advised with his brother concerning bis being sent to polling place 
4 with Carrol, tbr, according to his own statement, his attention was not 
attracted to this matter until Fred D. came to him and said, "Hère is a 
man, iake him to polling place 4, and see if you can vote him." 
. When Cetel left the window of polling place 3 and went to the Mat- 
thews', Merrill testifies that R. G. Church called his attention to the party, 
and warned him of them. Church testifies that about that time of day 
he saw suspicious characters about the place indicated — the corner of 
Fourth and Mill streets — in company with "the Matthews boys," and 
that he called Morrill's attention to them, and said, "the Matthews boys 
are using influence to get suspicious characters to vote." Morrill sWears 
that he then gave the party his attention, and saw both the Matthews 
and Carrol talking to Cetel in an urgent manner, when Carrol and Wal- 
ter F. Matthews got into the wagon with Cetel and started ofif. There- 
upon he got in a hack and told the driver to follow the wagon, which he 
did, to polling place 4; and by the time he got ont of the hack and up 
to the place Cetel had voted. On being assured of this fact by the judges, 
he arrested him, and took him back to polling place 3, when the judgea 
and supervisors identified him as the alien who had just before offered 
to vote there and was refused. The weight of the testimony of the two 
Matthews and Carrol is afFected by their part in and relation to this 
transaction; though it must be admitted that Fred F. Matthews appears 
to bave spoken very candidly concerning his own part in it. He ad- 
mits that he sent Carrol with Cetel to polling place 4, to get his vote in 
if he could, when he knew that the same had just been refused by the 
judges at polling place 3 on the ground of his being an alien who had 
not dèclared his intentions, which fact must bave been strongly corrob- 
oràted, if not suggested by his imperfect English. 

But, the testimony of Walter F. is also unfavorably aff'ected by the fact 
that he made oath to the complaint on which this warrant issued, wberein 
he positively and explicitly stated that Morrill not only assaulted him, 
but "beat" him, when he was forced to admit on the witness stand that 
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lie was neithér "struck," nor "bruised," nor "hurt," and that the alleged 
"assault and battery " consisted simply in an arrest, wherein, at most, he 
now only claims that he was caught by the arm and "rudely" pushed 
into the marshal's oflBce, and "unceremoniously" set down in a chair; 
and even that is a gross exaggeration of the fact, as appears from the tes- 
timony of a third person then présent. 

But it must be admitted that Morrill's testimony ou this point is not 
as satisfactory as it ought to be. When on the stand he admitted that 
he did not readil}-^ or certainly know the Matthevvs boys apart, though 
they bear no resemblance to one another. But he was excited and con- 
fused, and may bave, and probably did, mean that he could not distin* 
guish them by their names; did not know which was Fred and which 
was Walter, or, as he is comnionly called, "Jack." They w ère both in 
the court-room, and he undertook to point out the one he saw working 
with Cetel at the corner of Fourth and Mill, but the men were neàrly in 
a line, and I did not get a dear idea of which one he nieant. On thé 
argument it was claimed by counsel for the respondent that he pointed 
out Fred D., and, this being disputed by counsel for the petitioner, and 
I being unable to say whether he did or not, Morrill was reealled, whén 
he pointed to Walter F., and said positively he was the man. But thén 
he had heard the discussion, and was apprised of the importance of the 
matter. If, under the circumstances, Walter F. was entitled, as a wit- 
ness, to full crédit, I should say that Morrill, after à,rresting Cetel and 
Carrol, and bringing them to the marshal's office, as he went out met 
Walter F. in the hall, where he had corne from polling place 3 to gO bail 
for Carrol, and knowing that he was a Matthews, he mistook him for bis 
brother, whom he had seen working with Cetel, and arrested hina; and as 
it is, I can but say that possibly this may be the true version of the 
affair. 

And this shows how necessary it is in the administration of thèse laws 
to sélect level-headed, intelligent persons of good standing in the sommu- 
nity for the office of superviser and deputy-marshal, so that when any 
question arises in the courts or elsewhere as to what took place or what 
was donc at a given polling place, they may be relied on for an intelli- 
gent and truthful account of the matter. 

The portions of the Revised Statutes under which the petitioner was 
appointed and acting as spécial deputy-marshal when he arrested Walter 
F. Matthews, are taken from the act of May 31, 1870, (16 St. 140,) en- 
titled "An act to enforce the right of citizens of the United States to vote 
in the several states of this Union, and for other purposes;" and from 
the act of February 28, 1871, (16 St. 438,) amendatory thereof. They 
relate to the élection of représentatives in congress, and are passed in 
pursuance of the power granted to congress in section 4 of article 1 of 
the constitution of the United States, which reads: 

"The times, places, and manner of holding élections for senators and rep- 
résentatives sliall be prescribed in eacli state by the législature thereof; but 
the congress may at any time by law make or aller such régulations except as 
to the place of choosipg senators. " 
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The cç>pstitïitioûality pf'this législation, if therû ever was any reason- 
able.dqubt about it, has l^ng since been firmly established by the su- 
prême court. Ex parte Sid)old, 100 U. S. 391; Ex parte Yarbrough, 110 
U. S. 651, 4 Sup. et. Bep. 152. . 

In thèse cases it was held that while the constitution of the United 
States (article 1 , § 2) adopts the qualification prescribed by the state for 
a voter for the popular branch of its own l^islature as the qualification 
for a voter for a représentative in congress, yet the right of the latter to 
vote is baged on the constitution, and not on the state law; and congress 
has a supervisory power over the subject, and in the exercise thereof, to 
secure légal and fair élections, a free, pure, and safe exercise of the right 
to vote thereat; and to prevent fraud and violence thereabout may (1) 
either make altogether new régulations or add to or alter those already 
prescribed by the, state; (2) impose new duties on the state oiBcers of 
élection, and provide for the appointment of other officers thereof; and 
(3) compel the observance of state and national laws regulating such élec- 
tions by punishing any violation thereof. Ail state régulations, so long 
as congress does: not displace or alter them, are in eflect congressional 
régulations; but a régulation made by congress is of paramount author- 
ity, an,4 niakes void and of no effect any state law which is répugnant 
to-it, ,;••■,,•.;,, ., 

Sectiojn 3Q21 of the Revised Statutes requires the marshal, whenever 
any el€ctiG^ at which a représentative in congress is to be chosen, upon 
applicatipn \)y twp citizens of a town of more than 20,000 inhabitants, 
to appoint spécial deputy-marshals, whose duty it shall be to aid and 
assist the supervisors of élection in the discharge of their duties. 

Sectipn, ^022 requires the marshal and his deputies to "keep the peace," 
and prptect the supervisors in the dischr rge of their duties; to préserve or- 
der at the poils; to prevent fraudulent voting, and fraudulent conduct on 
the part of any oflScer of élection, and immediately to arrest, with or with- 
out process, a^y person who eommits or attempts to commit any offense 
against tjie, United States; "but no person shall be arrested without pro- 
cess for any offense not committed in the présence of the marshal or his 
gênerai or spécial deputies, or either of them, or of the supervisors of 
élection, or either of them." 

Section 5511 déclares, among other things, that if at any élection for 
a représentative in congress any person knowingly votes without having 
a lawful right :to vote, or if any person shall "aid, counsel, procure, or 
advise" another to so vote, he shall be punished by a fine of not more 
than $5Q0, or by imprisonment not more than three years, or by both, 
and shall pay the costs of the proseeution. 

,When is an offense "committed in the présence" of a marshal, within 
the mefining of section 2022? 

In answering this question considération must be given to the fourth 
amendment to the constitution: 

"The rjght of the people to be secure in their persons, houses, papers, and 
effects against unreasonnble searches and seizurea, shall not be violated; and 
no warrants shall issue but upon probable cause, supported by oath or afflr- 
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matipn, and paEticularly describingthe place tô bé seârched, and the peisons or 
things to be seizedi " 

It hasnever-been understood that Ihîs provision wàs intended to or 
does prevent an arrest by a peace-officer — a sheriff or constable— for a 
crime committed in bis présence. Whart. Crim. PL | 8j 1 Bish. Crim. 
Proc. § 181. The knowledge derived by the officer from his observation,, 
acting under the sanction of his oificial oath, is considered équivalent to 
information supported by the oath or affirmation of another. 

Now, a warrant of arrest may issue on "probable cause" supported 
by oath; and by analogy a peace-ofBcer raay arrest on probable cause 
derived from his own observation. At common law a peace-officer might 
arrest without warrant "on reasonable grounds of suspicion;" and the 
facts and circumstanees which furnish such grounds 5f suspicion amount 
to "probable cause," under the constitution, which is such cause as wiU 
constitute a défense to an action for false imprisonment or maliciôus 
prosecution. Whart. Crim. PI. § 9; 1 Bish. Crim. ProC. 182; Rap. & L. 
Law Dict. "False Imprisonment," "Maliciôus Prosecution." Probable 
cause is a probability that the crime has been committed by the person 
charged. The facts stated upon oath "must induce a reasonable proba- 
bility that ail the acts bave been done which constitute the offense charged. " 
Gbanch, g. J. , in U. S. v. BoUman, 1 Cranch , C. C. 379 ; Wkeeler v. Nesbitt, 
24How. 561. 

In other words, a crime is committed in the présence of the officer 
when the facts and circumstanees occurring within his observation, in 
connection with what, under thé circumstanees, may be considered as 
common knowledge, give him probable cause to believe, or reasonable 
ground to suspect, that such is the ease. It isnotnecessary,therefore, that 
the officer should be an eye or an ear witness of every fact and eircuïn- 
stance involved in the charge, or necessary to the commission of the crime. 

A spécial deputy-marshal appointed under said section 2021 is, in my 
judgment, a peace-officer touching an élection for représentative in cojni- 
gress, and in respect to any crime for which he is authorized to makéân ar- 
rest by said section 2022 . He is specially charged by the statu te to " keep 
the peace" and "préserve order" at the poils during such élections, and 
to make arrests without process thereat, for crimes committed in his 
présence; and in my judgment a crime is so committed when the factS 
and circumstanees within his knowledge and observation give him prob- 
able cause to believe that a crime has been committed. 

This being the case, there is no doubt, on the facts found, that the pe- 
titioner had probable cause to believe that Walter P. Matthews had,,at 
the time of his arrest, committed the crime of aiding, counseling, pro- 
curing, and advising a person to vote, who had no legai right to vote. 
He saw Cetel vote, or otfer to vote, at poUing place 3, and saw him soon 
after vote at poUing place 4, in which he was confirmed by the judges, 
in présence of the illégal voter. He then heard from the judges at poU- 
ing place 3, in the présence of Cetel, and without dissent, that his voté 
hadijust been rejected at that poU on the ground that it appeared' froin 
his Own examinaltion that he was not a quàlified Voter. He saw Mat- 
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thews, aconfessed party "worker," at this poUing place, take Cetel soon 
after in a party express wagon, and vote him at polling place é, under 
circumstances that warranted the belief that he knew, as he ought to 
hâve known, that Cetel was not a légal voter. 

As the world goes, one man may persuade another to cast a vote for 
or against a particular person or party; but law and good morals require 
that he should first know or hâve goqd reason to believe that the person 
persuaded is a qualified voter. He acts at his péril. The pollution of 
the ballot box with illégal votes is one of the gravest crimes that can be 
comraitted against Society. For the most part, money is the means by 
which this resuit is accomplished; and if political parties may subsidize 
unscrupulous "workers" to engage in this nefarious business with im- 
punity, the day will come when we may expect the republic to be put 
up at auction, and knocked down to the highest bidder. 
, To prevent such a resuit, and préserve the purity and integrity of élec- 
tions for members of the house of représentatives, the acts of 1870 and 
1871 were passed by congress, and, if faithfully enforced, as provided, 
through the agency of compétent and trustworthy supervisors and mar- 
shals, aided by an honest and patriotic public sentiment, much good 
will be accomplished and evil prevented. 

, As was well said by Mr. Justice Mii.leb, in speaking for the court, in 
Ex parte Yarbrough, 110 U. S. 666, 4 Sup. Ct. Rep. 152: 

"It is as essential to the successlul working of this government, that the 
great organisms of its executive and législative branches should be the free 
choice of the people, as that the original form of it should be so. * * * 
In a republican government, like ours, where political power is reposed in 
représentatives of the entire body of the people, chosen at short intervals by 
popular élections, the temptation to control thèse élections by violence and cor- 
ruption is a constant source of danger. Such bas been the history of ail re- 
publics, and, though ours has been comparatively free from both thèse evils 
in the past, no lover of his country can shut his eyes to the fear of future dan- 
ger from both sources. " 

It foUows from thèse promises that the crime of assault and battery 
was not committed by the petitioner on ^Valter F. Matthews, as alleged 
iii the lalter's complâint, and stated in the warrant on which the former 
was arrested; and that the alleged assault and battery was nothing more 
than the lawful arrest of Matthews by the petitioner on probable cause 
tb believe that a crime had been committed by the former against the 
United' States, and therefore the petitioner is illegaUy restrained of his 
Ub^rty, and entitled to be discharged. 

, But in my judgment the respondent is not authorized to restrain the 
petitioner of ihis liberty, even if the latter acted without probable cause 
in making the arrest of Matthews. The process under which the re- 
spondent professes to hold him is not directed to the sheriff or jailer of 
Multnomab coijiiity. Indeed, it is not a commitment at ail. The war- 
rant only authorized the officer executing it to bring the petitioner before 
the officer issuing it for examination, when he would be entitled to be 
discharged, hleld to bail, or, in default thereof, committed to prison. The 
pbli(3e ptRcer, Young, had no authority to deliver the petitioner to the 
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keeper of the county jail, nor such keeper to receive or hold him. His 
détention by the respondent is, therefore, it seems to me, illégal in any 
view of the matter. 



Beery V. United States. 

{Diatriet Court, E. B. Virginia. October 38, 1887 

Elections and Voters — Supbbtisok — Attekdancb on Registration — Com- 
pensation. 

Under Rev. St. U. S. §§ 2016, 2017, 2026, 2081, requiring the attendance of 
Bupervisors of élection at the registration of voters, and at élections, and pro- 
viding that the chief superviser shall furnish instructions to the supervisors, 
and that each superviser shall be allowed five dollars for each day he is on 
duty, not exceeding ten days, a superviser who, under instructions from the 
chief superviser, attends fer six days the registratjpn. one day for final re-. 
vision of registration, and one day at the élection, is éntitled to the prescribéd 
compensation for each of the eight days. 

Pétition for Compensation for three days' service as superviser df élec- 
tion. 

hvyn G. Tyler and MclMin PleasanU, for petitioner. 
./' C. Gibsm, U, S. Dist. Atty., for the United States. 

Hughes, J. The facts and the law in this case are equally clear. sim- 
ple, and conclusive. The petitioner was a supervisor of élections, ap- 
pointed by this court, and acting under the commission and seal of the 
court. Under the instructions of the chief supervisor and the require- 
ments of law, he attended at the times and places fixed for the registra- 
tion of voters by the state authorities. There were six days of registra- 
tion, one for final revision of registration, and one élection day. He at- 
tended and performed his duty on each and ail of thèse days. Thèse are 
the facts proved,and they areuncontested. ThelawisasfoUows: Title 
26, § 2012, Rev. St. U. S., provides for the appointment of supervisors 
by the circuit judge. Section 2014 provides that the circuit judge may 
delegate ail his powers, under this title, to the district judge. Section 
2016, prescribing the duties of thèse officers, says: "The supervisors of 
élection, so appointed, are authorized and required to attend at ail times 
and places fixed for the registration ofvoterswho,beingregistered, would 
be éntitled to vote fora représentative or delegate in çongress, and te 
challenge anyperson oft'ering toregister; to attend at ail times and places 
when the names of registered voters may be marked for challenge ^ and 
to cause such names registered, as they may deem proper, to be so marked; 
to make, when required, the lists, or either of them, proyided for in 'sec- 
tion 2026, and verify the same," etc. Section 2017 provides for and re- 
quires the attendance of supervisors at ail times and places for holding 
élections of représentatives in congréss, rémainibg there until ail ^he votes 
are cast and counted and the returns made, to personally inspect and 
scrutinize the manner in which the voting ia done, and the poll-books, 
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i-egiStryiUsts,; and tallies arp kept. Section 2026s;prescribing the dutîes 
of chief supervisor, sayshe"shall prépare and furnigh ail necessary books, 
forms, blanks, and instructions for the use and direction of the snper- 
visors of élection. * * * He shall require of the su pervisors of élec- 
tion, when necessary, lists of thé persons who may register and vote, or 
either, in their respective élection districts or voting precincts," etc. Sec- 
tion 5521 provides that supervisors who hâve taken the oath of office, 
and refuse or neglect to discharge its duties, shall be punished by im- 
prisonment for not less than 6 montbs nôr more than 12, or a fine of not 
less than 1200 nor more than $500, or by both, and to pay the costs of 
thé prosecutibn. Section 2031, Jiroviding for their pay, says: "And 
liiere shall ; betallowèd and paid tO each supervisor of élection and each 
spécial depùty-inarshal whd is apJ)ointed and performs his duty under 
the preceding provisions,- compensation at the rate of five dollars per 
day for each day he is actually on duty, not exceeding ten days. " Thèse 
are in substance ail .the provisîotis of the law, so far as I am aware, pre- 
scribing the appbintment, duties, and pay of supervisors. They are ap- 
pointed by the court, they receive ail instructions as to their duty from 
theiohief supervisor, and their pay is absolutely ,fixed by law. To deny 
the petitioner's prayer is simply to nullify section 2026, which prescribed 
his duty; or sectioa2031, prescribing his pay. It is admitted that the 
circular of the attornèy gênerai was not sent to the chief supervisor, who 
is nçt an ofBcer of his department, but was sent to the marshal. The 
mafshal bas no right to give any instructions to the supervisors, and in 
factnever did give any. The chief supervisor did give such instructions, 
as it was his duty under the law to give; and the supervisors obeyed those 
instructions, as it was their duty to do under heavy pains and penaltiea 
for failure or neglect. The letter of the président referred to in the cir- 
cular of the attbrney gênerai does not appear in the papers, and the court 
cannot infer that it directed or justified a plain nullification of a statut© 
of the United States. I will sign a decree allowiug the petitioner the 
number of per diems claimed in his pétition. 



Pleasants i). United States.' 

(DUiriei Court, È.D. Virginia. Marcb 12, 1888.) 

1. Olebk OF CbtmT— TJ. B. Circuit Court— Fées— Rbv. St. U. S. §8 2011-2014. 
Under Bçv. St. IJ. S. 458 2011-3014, providinç for the opening of the circuit 
court not less t^an 10 days prior to à registration for élection or prior to the 
electioil for memoerof congress. and continuing court untilthë day foUowing 
' the élection, atid-'seetjori 828,allowing the clerlt flve dollars for attendance 
ppon the; court while actualljr in seasion.— the clerli is entitled to such fee for. 
èvery day th,e çcSurt la in session, under those sections, and for his record of 
its proceedings. 

lAfilitaedbirth^clWliltcourt, May31, 1888, No opinion.' ■ 
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S. SAME—JtmTSDicTioN— District Coubt. 

The district court has juriadiction oî a pétition by the clerk of the circuit 
court for compensation for attendance thereon; ' 

OnPetitionunderActof Marcha, 1887. v 

McLain Pkasants, for petitioner. 

/. 0. Gièson, U. S. Dist. Atty. , for the United States. 

Hughes, J. The facts feet forth in the complainant's pétition în thisj 
case, are net contradicted, and I fînd them to be as follows: The com- 
plainant is the clerk of the circuit court of the United States for the Sast- 
; erh disttiût of Virginia. Thatcburt was directed by a written order of 
,,th«i district judge, under a désignation from the circuit judge, to be o^ened 
■ froiti the 2d dày of August, 1886^ up to and includipg the 3d day of No- 
; venlber, 1886, "for the transaction of ail business arising under the act 
of;congress entitled 'An act to amend an act approved May 31, 1870, 
entitled' "An act to enfonce thè rights of citizens of the United Sta,tes to 
voté in the sevéral states of this Union, and for other pUrposes,'*' ap- 
proved February 8, 1871 , and the act amendatory thereto, approved June 
10, 1^7*2." Thè court ïràs opëhed as directed, and the clerk; was prés- 
ent on each and every day in person. On presenting his acoount ta the 
r auditing offieers of the treasury, for attendance on court for theëè 68 days, 
tié was âllowed compensation for 39 days, on which other business was 
transacted than such as is contemplated by the aforeçaid act of congress. 
Of the remaining 29 days, he was àllowed 12 per diems for attendance on 
thô court "sitting as a supervising, court, " and disallowed 17 Thècom- 
plainant claims the fee allowèd by law for attendance on those days, and 
for entering the orders ppening and adjourning the court on, those days. 
The law applicable to thèse facts is found in section 2011, Bev. St., 
U. S. which provides that whenever a judge of a United StateS circuit 
court is irtfôrmed by two or more citizens that g, supervision ôf &,, rj^is- 
'tfation for, or élection of,. a mprober of congress is desired,: that judge 
shall cause his court to be opened not less than 10 days before the regis- 
tration, or, if no registràtion be required, within not less thanlO days 
prior to the élection. Section 2012 provides that Vhèn the court is so 
opençd it shall proceedto appoint supervisors of élection, and to revokê 
and reiriewtheise appointmehts from time to time. Section 2013 pro- 
vides that the court so opened shall therefrom and thereaftér be àlways 
open for the transaction of business under this title up to and inclùding 
thè dày foUpwing the élection. Section 2014 authorizes the circuit judge 
tpdel^ateoneof the district judges in his circuit to perform bis duties 
under this title. Section 828 provides a fee to the clerk of five dollars 
per day for attendance on the court while actually in session. 

From this statement of the law and the facts of this case I consider 
that the clerk is clearly entitled to his fee for attendance on the court 
whenso opened, and for his record of its proceedings. And the court bé- 
irig qf opinion that it has jtirisdiction of the case, dôth overrule the plea 
and demùrrer of the défendants flled therein, and will sign a decree for 
the àmount claimed. 
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United States v. Hinz d al. 

{Circuit Court, N. B. Çalifornia. May 21, 1888 

l Criminaij La-w— Accomplices— Turming United States Evideitcb— Risht 

ÏO ImMUNITY — FORFEITTJRB BT BaD FAITH. 

Hinz, accuaed as an accomplice in crime, upon a promise of immnnity if he 
would testify truly before tlie grand and trial juries, and tliereby aid in the 
indiQtment and conviction of bis co-conspirators, testifled fully before the 
grand jury, and upon bis testiçiony a joint indictment was found against bis 
associâtes in crime and himself . After a trial jury had been impaneled to try 
three of the parties, to whoih à separate trial had been granted, Hinz inf ormed 
the proae.cuting attorney ofhia détermination to so change bis testimony as 
to wholly exonérate the parties ontrial, and thereby render it impossible to 
conTict'them upon testimony tnen àVailable; and, upon beingthreatened with 
a prosecutiOn for perjury, if bis testiinony should be so changed, he refused 
to testify at ail, and the proaecuting attorney was then constrained to make, 
and did make, an arrangement with another accomplice to testify upon simi 
lar terms, who, having testifled, was discharged and a nol. proa. as to him en 
tèred. Hinz was tbereupon arrested, ànd held to answer to the indictment. 
,, After thÇ|<j^ther testimony of the prosecution and of the défense was ail in 
Hinz offerèd, and was anxîous, to testify in rebuttal, but nis offer was declined. 
;^e/d, that Hinz, byrèfusing tb testify before tbetrial jury, as he had agreed 
(to do, notwithstanding his testify ing before the grand jury, hàd forfeited ail 
righi.to immunity or clemency, and subjected himself to trial and conviction; 
and the court refused' to continue the case in order to allow him an opportu- 
nity toapplyto thé président for a pardon before conviction. 

2. SaMB— DrsCBETI&N 0!? COTJKT. 

, Whether an accomplice already indicted shail. upon promise of immtinity, 
be admittedas a witness for the.government or not, is determined by the 
jùdges in théif discrétion, as may best serve the purpoaes of justice. 

S'.'Same. . ' ' ' 

If the accomplice ofEering himself as a witness With the éxpectation of im- 
. munity appears to bave béen the principal oflender, he should be rejected. 

4 8ame-^C!oî(péssm)ns. 

If an accomplice, having made a private confessioa, upon a promise of par- 
don by the attorney gênerai-, should afterwards refuse to testify, or in bad faith 
testify falsely, he may be convicted upon the évidence of that confession. 

6. Same— Accomplice TesTimont— Cobhoboration. 

The court will advise a jury not to convict of felony upon the testimony of 
an accomplice alope, without cprroboration.i 
6 Same. ,, , _ . 

If tWb ôr more accotnplices are produced as witnesses, they are not deemed 
-, to Gorroborate each other; but the same rule appliea, and the same corrobo- 
; ratioij isrçquired, as if there wpre but one.i 

7, Same— Pai^JON— GONTINUAÎfCB. , ; ; 

Althpiigli the prosecuting attorney has no authority to çontract that a per- 
son convicted of crime shall àot be prosecuted, if. when exàmined as a wit- 
ness against his accompiices, he deelares, fully and fairly, his and their guilt, 
tyet when he d<)es,ao,under promise of immunity, and.his evide" ce is accepted 
by the court, he is -equitably entitled to immunity, and a recommendatîon for 

' Concerrilng the necessity of corroborating the testimony of an accomplice, in order 
to sustain a conviction, aria the extest of such corroboraticn, see People v. EUlott, ÇS. 
y.) 12 N. E. Rei>. 602, and note : People V. Kunz, (Cal.) 14Pao. Rep. 836; Patterson v. 
Com., (Ky.) 5 S. W. Itep. 887; People v. Clough, (Cal.) 15 Pao. Kep. 5; State v. Dana, 
(Vt.) loi ktl.. Rèp. 787 : Dodson v. State, (Tex. ) 6 S. W. Rep. 548 ; Boyd v. State, Id. 853 ; 
Wisdom y. People, (Colo.) 17 Pac. Rep. 519; Pool v. State, (Tex.) 8 S. "W. Rep. 817; 
Buchànuân v. Staté, Id. 665. ' As to whb is an accomplice witnin the rule, see Smith v. 
State, (ïex.) 5 8. W. Rep. S19, and note. 
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pardon; and sliould the prosecuting attorney not enter a nolle prosegui, but in- 
sist upon a trial, the court will continue the case in order to allow time for 
the accuBed to apply to the président for a pardon. 
{SyUabus iy the Court.) 

On Motion to Continue Case. 

Indictment for conspiracy to land Chinese on forged certifîcates. 
H. C, Dibble-, for motion. 
J. T. Carey, U. S. Atty., contra. 

Before Sawyeb, Circuit Judge, and Hoffman and Sabin, District 
Judges. ' 

Sawyee, J. In October, 1885, the district judge called the attention 
of the grand jury then impaneled to the supposed conspiracy charged in 
this indictment, and directed that body to investigate the matter. After 
a full investigation upon the évidence then at the command of the gov- 
ernment, the grand jury wereunable to find an indictment, and the bilî 
was ignored. Afterwards, a fortuitous concurrence of circumstances 
brought the défendant, Hinz, into communication with Mr. Scott, a dep- 
uty-coUector, who introduced him to Mr. McPike, the assistant United 
States attorney. In the conférence had, the assistant United States at- 
torney promised Hinz that, if he would disclose ail the facts in regard 
to the conspiracy, and testify to the whole truth fairly before the grand 
and petit jurieSjhe should not be prosecuted. This proposition havîng 
been accepted by Hinz, he was taken before the grand jury at that time 
in session, by the United States attornej', where he testified fully in re- 
gard to thé matter, the resuit of which was the finding of the présent 
bill, charging William A. Boyd, F. D. Ciprico, E. W. McLean, W. W. 
Whaley, and the party now before the court, A. Hinz, himself, with the 
conspiracy in question. Hinz, and deputy-collector Scott, were the only 
witnesses examined before the grand jury. It wàs very clear from the 
évidence developed on the trial of Ciprico, McLean, and Whaley that 
Scott could not hâve testified as to many of the principal and essential 
facts,, and that the indictment could not hâve been properly found upon 
any évidence then in possession of the government without the testimony 
of Hinz. AU the parties charged, except Hinz, were arrested, and ail 
arrested were discharged on bail except Boyd, who, being unable to pro- 
cure bail, wascommitted to prison, where heremained until the trial of 
Ciprico and McLean. AU the parties arrested having pleaded not guilty, 
on motion of Ciprico, McLean, and Whaley, with the consent of the 
United States assistant attorney, who tried the case, a separate trial was 
granted to them, leaving Boyd to be tried alone. The United States 
attorney deterrained to try Ciprico, Whaley, and McLean first, doubla 
less believing that he could make a stronger case against them than against 
Boyd, for Mrs. Boyd was a vitally important witness against those défend- 
ants, and she would be an incompétent witness against her husband ; and 
in this case, had Boyd been on trial at the same time, her testimony 
would hâve been inadmissible. A conviction of Ciprico, also, might 
v.35F.no.4— 18 
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bpen the way tô the more certain cOîiviction of Boy d^ The fact that Mrs. 
Boyd wibùld bè an incompétent witpes's in case of a joint trial, may also 
account.for the readiuess of the'attorney of the United States to consent 
to aseparate trial. However this may hâve been, a separate trial was 
granted, and it was determined to try Ciprico, Whaley, and McLean 
first, and the trial was set for Tuesday, March 27th. On the morning 
of that day, a jury was impanelèd by Asst. Atty. Weller, Mr. McPi^ie, 
who was to try the case, being engaged in the trial of another case in the 
district court; and, after the jury was impaneled, the trial was adjourned 
dver till ThUrsdày, March 29th. What then oqcurred to affect the ac- 
tion of the prosecuting attorney we will state in his own language, taken 
from his letter to the attorney gênerai, read on behalf of Hinz on this 
motion, suggesting a pardon, which we hâve no doubt is literaUy and 
strictly true, as it corresponds exactly with the account given to the court 
at the time, for the purpose of explaining his sudden change in the 
course of the proceedings. He says: 

"On the day that the jury was impaneled, I met Mr. Hinz; told him that I had 
no time to go over his teatimony again with him; and asked that he furnish 
me with a written statement of what he proposed to testify to beforethe trial 
jury, which he did. Upon examination, I found that the government could 
uot dépend iipon Mr. Hinz as a witness against Ciprico and McLean, they 
having procured separate trials from défendant Boyd. This written state- 
ment of Mr. Hinz being so much at variance with lils testimony before the 
grand jury, œy suspicions were immediately aroused, and I saw atonce, that 
if I were to dépend upon lùm, Ciprico and McLean would be acquitted be- 
yond ail question ; that défendant Bpyd, from this çircumstance, would gather 
hope, and in ail probability, the case against him would alsofail, and thegoy- 
ernment sùffer the humiliation of net being able to prove the existence of the 
conspiraby, or punish the guilty parties. 1 firmly belieyed at the time that 
Mr. Hinz had been induced by corrupt means to change his testimony, and 
thereby defeat the government, for his was the only testimony upon which I 
could dépend to give a history of the conspiracy— the rest of the évidence be- 
ing only in corroboration. Accordingly, on the evening before the trial be- 
gan, I visited the jail where défendant Boyd was, a^d induced him to turn 
state's évidence, promising him exemption from pUnishraent, if he woûld 
do So. He came into the court-room the next morning, and was the first wit- 
ness on the stand. I then introduced what corroborative testimony I had at 
hand, and rested the case." 

Mr. Pike, further on in his statement, says: 

"It must be admitted that his cpnduct in offeririg to change his testimony 
can receive no exténuation, " and""it is trué that by his acts he compelled me 
to hâve recourse to Boyd, but this fact did not add to his guilt aa a conspira- 
tor.» 

And în connection with thèse remarks he submits some considérations 
for the exercise of clemency, notwithstanding thèse facts. 

In his affidavit in opposition to the présent motion,' after stating thp 
testimony given by Hinz before the grand jury, and the testimony which 
he proposed to give at the trial, Mr. McPikfe, among other things, says: 

"AflSant had three conversations with said Hinz relative to what his testi- 
mony would beupoii the trial bf said cause, — one in afflant's private oflSce 
in the présence of H. H. Scott; one in afflant's roohv, in the office of the 
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United States attorney 's office; and one in the coiwt-room, The last two 
named were after tlie Jjiry had been impanel ed for the trial of sairt cause. In 
each oï the^e interviews affiant used ail honorable efforts possible to induce 
said Hinz to state the facts as he had detailed them Ixjf ore the grand j ury, but 
which said Hinz deelined to do, and steadtastly persisted in changing his tes- 
timony so as to def eat the prosecution. AfHant being put to straits, then suoi- 
moned the grand jurors, or some of them, for the purpose of being prepared 
to establish the statements made by said Hinz, before thatbody, andinformed 
said Hinz that, if he insisted upon testifying as threatened by him, he would 
hâve him arrested for perjury. Hinz, atter being informed by afflant of his 
purpose to arregt him' for perjury if he should falsify his statement raade be- 
fore the grand jury, refused to testify in the cause at ail. In each and ail of 
said conversations said Hinz refused to testify as he had theretofore done be- 
fore said grand jury, but insisted that he would testify as stated in said writ- 
ten mémorandum, which said statement wholly exonerated the défendant 
Ciprico from aill participation in said conspiracy and charges contained in said 
ihdictment. Under thèse circumstances it was that afflant offered induce- 
ments to thedefendant W. A. Boyd and procured him to turn state's évidence. 
After said Boyd had taken the witness stand, and had testifled, and the prose- 
cution hàd closed the case l'or the gdvernment, said Hinz came to alliant, and 
offered to testify as he had before the grand jury, and disélosed to afflant that 
he, Hinz, had had interviews with défendant Çiprico, and that, by certain 
statements inaiie to him, he had been induced to change his testimouy." 

Confirmatory of the foregoing statement of Mr. McPike, Deputy-Col- 
lector Scott, in his affidavit read on behalf of Hinz, says: 

" A ëhort time before the casé came on for trial against Ciprico and McLean, 
Mr. Hinz came to see afflant, at the custom-huuse, and told afflant tiiat it was 
possible that he had made a mistake in his testi mbny before the grand jury, 
astp his having seen McLean at Mr. Boyd 's house. There was some conver- 
sation on this njatter between afflant and Mr. Hinz, and he tlien left. Affl- 
ant did not see Mr. Hinz again till the night before the case was to corne on 
for trial. There was then some conversation between afflant, Hinz, and Mc- 
Pike, from Which afflant concluded that Hinz would not testify as he had done 
before tlie grand, jury. McEike and afflant then thouglit it would not be safe 
to put Mr., Hinz on the stand as a government witness. Afflant further says 
that next morning in court he met Mr. Hinz with McPike, and from the con- 
versation then had, afflant understood that Mr. Hinz would not testify on the 
trial as he had tèstitied before the grand jury." 

And in his affidavit read in opposition to the motion, Scott further 
states, as follows: 

"Afflant further déposes and says that jnst before the trial of Ciprico was 
coming on to be heard, afflant was présent at an interview had between said 
Hinz and said McPike; that in said interview said Hinz stated the changes he 
proposed to make in his testimony, and it was wholly at variance with what 
he had theretofore stated the fàcts to be, and with what he testiliedtp before 
the United States grand jnry, which had fourid the iudictment in said case; 
that the changes: made in his testimony were, in substance, that he did notsee 
McLean at Boyd's house on the eyening of the 8th or 9th ot Janùary, 1885; 
that Ciprico \vas présent the evening of the 8th or 9th pf January, .1885, at 
Boyd's hbusé, but, that, he called there on business relative to an incoiuing 
or outgpirig'ihip orve^sel; thatitwas thé third party présent that eyening 
whp mentionéd the Chinese certiflcates, but Ciprico did not; that it was this 
third party who the next niorniiig went on boaid the City of Peking, as said 
Hinz was ab^utto depal't foriChioa, and made the reuiark, • The damned rasr 
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cal lias only gîven you one hundied instead of Bvé hundred oertiflcâtes.' His 
changea testimony, in substance, was such that Ciprico was în no way con- 
nected with the conspiracy charged, nor with the delivery, oi: knowledge of 
thedelivery, of the certifleates to Hinz. AfiSantf urther déposes, and says that, 
at no time prior to the trial of Ciprico, did said Hinz inform tbis afflant, that 
Ciprico had desired him to modify or change his testimony, norof any efforts, 
that had been made to hâve hi^n change his testimony, nor of any interviews 
or meetings he had had with Ciprico and others for the purpose, but, on the 
contrary, afiSant says that Hinz, when accused of having meetings with Ci- 
prico, denied that he had seen him, except upon one occasion he had met him on 
the Street; that aflîant did not know that Hinz was considering the œatter of 
changing his testimony, as far as Ciprico was concerned, untilthe day the jury 
was impaneled in the triai of the cause of the United States against Ciprico. " 

On the trial of Ciprico and McLean, on the cross-examination, in an- 
swer to numèrous questions by the prosecuting attorney upon matters 
not called out in the examinatioti in chief, and, consequently, it was the 
testimony of the prosecution, Ciprico fully corroborâtes the idea that, in 
several interviews, Hinz had admitted that he had done Ciprico injustice 
before the grand jury, and indicated a détermination to correct his errors 
at the trial. " Tbis testimony was given on the trial, before the statements 
of Mr. McPike and Scott, before quoted, were made, and when Ciprico, 
who was himself taken by surprise at the turn of afïairs, could not hâve 
known the nature of the information upon which the prosecuting attorney 
changed hi^ course of proceedings from that anticipated. So, also, Hinz's 
own statement embodied in Mr. McPike's communication to the attorney 
gênerai, made after Boyd's testimony and his own arrest, when he was 
extremely anxious to présent himself in a most favorable aspect — after 
he had changed liîs prior written statement — corroborâtes the views taken 
of his action by McPike and Scott, as it shows he had several interviews 
with Ciprico, and his attorneys, and discussed this whole subject, and 
agreed at least to change his testimony as to McLean, and was manifestly 
understood by Ciprico to agrée to change it as to Ciprico, also. 

Upon a fuU considération of the case as presented, we cannot doubt 
that Mr. McPike and Scott had ample grounds to take the view they did, 
when they dropped Hinz and sought to arrange with Boy d. We are satis- 
fied, now, that they were not then mistaken, and that Hinz had deter- 
mined to change his testimony in such manner as to exonerate Ciprico. 
as well aa McLban, and that their action was based upon a well-grounded 
belief that Hinz would prove false and faithless. That Hinz coiinected 
Ciprico with the conspiracy in his testimony before the grand jury, nec- 
essarily appears, or the indictment could not hâve been found. At the 
close of Boyd's testimony implicating Hinz, Mr. McPike, believing that 
Hinz intended to break faith with him, and had, by his conduct, for- 
feited ail just claims to further immunity from punishment, asked that 
Hinz be taken into custody under the indicttaent, and held to bail to ap- 
pear for trial; and the court, believing it proper, under the circumstànces, 
made the order, which was executed, and he was held to bail in the su m 
of $5,000, Boyd having fully testitied, as he had agreed to do, the prose- 
cuting attorney, in accordance with his promise, immediatelyentered a 



ONITED STATES V. HINZ. 277 

nolle as to him, and he was discharged from custody. The court having, 
on the resting of the prosecution, adjourned over for several days to the 
next week, it is évident that Hinz began, in the mean time, to realize the 
critical position in which he found himself. He was now liable to be con- 
victed himself on the testimony of Boyd, with other corroborating testi- 
mony, and perhaps his own testimony before the grand jury, in case he 
should not be accepted as a witness, or if he should beaccepted, and testified 
difi'erently from his testimony before the grand jury , he was liable to be in- 
dicted and convicted for perjury. Manifestly, realizing the situation, he 
at once set about retracing his steps. He sought to appease and reassure 
the prosecuting attorney, and became anxious to carry out his original 
arrangement, and go upon the stand. When his proposition was rejected, 
just before the close of the rebutting testimony, he became so urgent as 
to waive ail right to immunity, and testify without conditions. But 
even this would bave given him an equity, and the district attorney 
himself interfered, and objected to his going upon the stand, under the 
circumstances, at this stage of the case, when hîs testimony, under the 
rules of laWj could add no force to that of his co-coospiiator, Boyd. The 
court concurred with the district attorney, and he was not examined. 
With a view to applying the law to the case, the following additional 
facts should be stated: The testimony of Boyd, on the trial of Cîprico 
and McLean, if it is to be believed, — and there is nothing to the con- 
trary, — shows that Boyd and Hinz are the original and principal con- 
fipirators — the originators of the whole scheme, and the principal actors 
in carrying it out. Boyd was in the collector's office, having the facili- 
ties for obtaining and he did obtain the fraudulent certificates in ail re- 
spects genuine in form, exécution, and appearance. He furnished them 
to Hinz, who carried them in person to China, or received them through 
the mails or other channels, and sold them, or caused them to be sold. 
Boyd testifies that Hinz had been to China, and engaged in this business, 
at least once before the voyage on the lOth of January, 1885, now in 
question; that they two, without the aid of Ciprico and McLean, had 
successfully carried on this nefarious business from ten months to a year 
or sp before Ciprico and McLean were let into the arrangement, or had 
anything to do with it, and that Hinz was the first to suggest the scheme 
to Boyd; that Ciprico connected himself with the conspiracy not more 
than two or three weeks before the alleged meeting at Boyd's house on 
the evening of the 9th day of January, 1885, and Was first introduced 
by him (Boyd) to Hinz at the saloon on Post street about a week before 
the meeting at his house. Thus, if his testimony be true, Boyd and 
Hinz are the originators of the conspiracy, and the principals in it,— -the 
<;onspirators who performed the leading and principal parts,— whilie Ci- 
prico and McLean, if they participated at ail, came in late, and performed 
the subordinate, thougb highly important and criminal, part of know- 
ingly landing Chinese upon certificates in ail respects duly executed and 
sealed, and in ail particulars, apparently, genuine, furnished and sold to 
the chinese by Boyd and Hinz. While this fact does not mitigate the 
offense cpmmitted by Ciprico and McLean, if they conspired with the 
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others in the w^yallegèd, and shQilld not prevent a convictîon, if suffi- 
cient légal an'd proper évidence can be produced of their gnilt, it does 
hâve some bearing upon the rules oif law applicable to the évidence of 
accomplicesj and to the motion for continuance now before the court. At 
the opening of the trial, a noUe was entered as to Whaley, the prosecuting 
attorney l^aving no évidence to présent against him, and none afterwards 
connected him with the matter. But very slight corroborative évidence 
was presented against MeLean, he and Ciprico having testified on their 
own behalf, and positively denied ail connection with the conspiracy, 
and the jury could not properly do otherwise than acquit him, as they 
did . Boyd was discharged upOn testifying, as a last resort, at the earnest 
solicitation of Mr. McPikej when he had abandoned ail hope of getting 
honest évidence from Hinz. 

And it only remains now to again try Ciprico, who, if guilty, pJayed 
a subordinate though highly important part, and to détermine whether 
ninz, the only remaining principal conspirator, shall go free after hav- 
ing, by bis yacillating course, secured the discharge of the other origi- 
nator of and Ij^ading principal in the conspiracy The latter question 
must dépend, ,up0in.4hp; law ; applicable to the foregoing state of facts. 
Says Mr. Greenleaft. in bis work on Evidence, whioh bas been a recog- 
nized standard authprity, on that subject in the courts for more than half 
a century: : , 

"It is a/Settled rule ô£ évidence, that a partioeps orîmtnis, notwithstand- 
ing the turpitude of his conduct, is not on that account an incompétent wit- 
ness, so long ap he remains not eonvicted, and seiitenced for an infamous 
crime. Tlie admission of accomplices as witnesses for the government is jus- 
tifièd by the necesisity of tlie case, it being impossible to bring the principal 
offénders to justice without thém," 

After statihg the usual proceedirigs in such cases, he proceeds: 
"But wbether an accomplice aiready charged witii a crime by indictment, 
shall bea witness for the government, or not, is determined by the judges in 
their discrétion as iûay best serve tliè purposes of justice. If he appears to 
hâve been the principal oflehder, he will be rejected. And if an accomplice, 
having raade a.private confession upon a promise of pardon made by tlie at- 
torney gênerai should refuse afterwards to testify, he may be eonvicted upon 
évidence of that confession." 1 Greenl. Ev. § 379. 

So, also, "judges in their discrétion will advise a jury not to convict 
for felony upon the testimony of an accomplice alone, and without eor- 
roboration; and it is now so generally the practice togive them such ad- 
vice, that its omission would be regarded as an omission of duty on the 
part of the judges. And considering the respect always paid by the 
jury to this ad vice from the bench, it may be regarded as the setlied 
course of practice not to convict a prisoner in any case of felony, upon 
the sole uncorroborated testimony of an accomplice." Id. § 380. Un- 
der.the Pénal Code of California there is no advisory discrétion in th& 
judge, but a conviction on the uncorroborated testimony of an accom- 
plices is absolutejy prohibited. Pen. Code, § 1111. So, also, "if twd 
or more aocomi^ices are produced as witnesses, they are deemed not to 
corroborate each other; but the same rule is applied,, and the sanie con- 
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firmation requîred, as if there were but one." ' 1 Greenl. Ev. § â81.' '■ So 
says the United States suprême court in the Whiakey Cases: 

"Offenders of this kind are not admitted to testify as of course, ând suffi- 
cient authority exists for saying that, in the practice of the English courts, ifc 
is usual that a motion to thecourtis made for the purposej and that the court, 
in view of ail the cirbu m stances,' will admit or disallowithe évidence as will 
best proraote the ends of public justice. Phil. Ev. 87; 3 liuss. Crimes, (9th 
Amer. Ed.) 698." 99 U. S. 603, 

In the Whiskey Cases it was also held that'Hhe district attorney has 
no authority to contract that a person accused of aii offense against the 
United States shall not be prosecuted, if, when examihed as a witness 
against bis accomplices, he discloses fullyand fairly his and theirguilt." 
Id. 594. In the same cases, after stating that the prosecuting oflScer 
willgrant an interview to an accomplice, and the communication willbe 
regarded as confidential, and that if he is subséquently called and exam- 
ined, he will be entitled to a recommendation for executive clemency, 
the court adds: "Promise of pardon is never given in such interviews, 
nor any inducement held eut beyond what the before-mentioned usage 
and practice of the courts allow." Id. 604. The court fui'^her says: 
"Such offenders, if they make a full disolosure of ali matters withitt their 
knowledge, in favor of the proseeution, will not be subject tôpunishment; 
but if they refuse to testify, ôi? testify falsely, they are to be-tried, and 
may be convicted, upon their own confession." Id. 605j Thus it wiU 
' be seen, that the authoiity to promise immunity to ain acéomplioè ùpon 
bis turning state's évidence, is not vested in thfe prosecuting officer, but 
Whether they will be admitted to testify, and thus secure- ain équitable 
rightto clemency, i» vested in the discrétion of the courts, to be exer- 
cised cautiously , in vieW of ail the circumstances of the case, and to pro- 
nlloté the ends of justice. If the testimony is offered, and'the party tés- 
tifies fiiHy, aiid frankly, without objection by the court, itwiil, of course, 
be regarded as given with the sanction of the court, and he is equitably 
entitled to be exonerated from punishment. But in this case, although 
the défendant Hinz testified before the grand jury, yet before ôoming to 
the trial of Ciprico and McLean, he gave Deputy-Gollector Scott, and 
the prosecuting attoruey distinctly to understand, that his testimony 
would not be such as to implida,te either Ciprico or McLean. And after- 
■wards, when threatened with proseeution for perjury, in case he should 
testify falsely, he, flatly, refused to testify, at ail, in the case. He 
mightwell, perhàps, bave been doubtful about McLean, asitseems prob- 
able now, that he did not know him at the time; but as it ëeems to us, 
there, certainly, could hâve been no possible ground for doubt as to Ci- 
pricOi That Hinz did not, honestly, change his mind as to the testimony 
he was about to give as to Ciprico, as is now claimed on his behalf, is 
apparent from the fact, that, at last, he offered, when too late, to again 
testify as he had done before the grand jury, and connect Ciprico with 
the coUspiracy; that Scott and McPike firmly belle ved, and had ample 
groun'to to believe, that Hinz would not testify against Ciprico; àrid that, 
without his testimony, there waiS no possibility of a conTiition of either 
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of the défendants on trial, there can be no possible ground for doubt. 
Only this extraordinury state of facts could possibly justify, or excuse 
the prosecuting attorney in the sudden, and extraordinary change of the 
course of the prosecution. Boyd, together with Hinz, turns out in the 
évidence adduced on the trial to be not an acconiplice, merely but the 
principal and the original prime conspirator. In ail particukrs he and 
Hinz were the actual chief conspiratôrs, while Ciprico, if connected with 
them, at ail, is but a subséquent accomplice. The rule of law as I hâve 
announced it, if rigidly construed, would perhaps exclude the principals 
Boyd and Hinz entirely, from testifying, Says the rule, "If he [the 
witness offered] appears to be the principal offender, hewill berejected." 
1 Greenl. Ev. § 37*^ . J. S. v Lee, 4 McLean, 104; People v. Whipple, 9 
Cow. 707, 

The prosecuting attorney after his arrangement, made at the last mo- 
ment, with Boyd, offeredhimas a witness^and askedthe court to permit 
him to testify in pursuance of the arrangement, and the court appreciating 
thedilemma in which he so, unexpectedly , found himself, and not know- 
ing the relation of Boyd as principal offender, as was, subsequently, devel- 
oped, reluctantly, consented; and Boyd, having testified fully, was dis- 
charged. Had; his exact relation to the conspiracy, as subsequently de- 
veloped in the testimony. been known to the court, at the time, it would 
hâve hesitated long before permitting him to obtain imnfiunity by testi- 
fying against his subordinate,though criminal,accomplices. If Hinzhad 
not indicated a purpose to change his testimony in suoh manner as to 
exonerate Ciprico and McLean, but had gone on the stand and testified 
fully and frankly, with the acquicscence of the court, he would hâve been 
entitled to immuni ty; and if the United States attorney had, then, de- 
clined to enter a nolle, the court would hâve continued the case, in order 
to allow an opportunity to apply to uie président for a pardon in ad- 
vance of the trial; and would hâve even recommended a pardon. U. S. 
V. Lee, 4 McLean, 103. This principle is also recognized in the Whiskefif 
Cases already cited. But the difficulty is, he did not do it, but, on the 
contrary, indicated his purpose to retract his testimony, and hethereby 
compelled the prosecuting attorney at the last moment, to fall back upon 
the other chief conspirator, or fail in the prosecution. By so doing, not- 
withstanding the fact that the indictment was found upon his testimony, 
he did not stand up to his agreement, and by his course he compelled 
the prosecuting attorney to seek other évidence, and grant immunity to 
another principal conspirator. By this action, in our judgment, he for- 
, feited ail right, équitable or otherwise, to immunity, or to leniency. 
And so are the authorities. Whiskey Cases, 99 U. S. 605; Com. v. Knapp, 
10 Pick. 477; 1 Greenl. Ev. § 379. . His action in the matter was, in our 
opinion, fully équivalent to an absolute refusai to go upon the stand and 
testifv at ail, or, having taken the stand, testified falsely in bad faith in 
favor Of, instead of against, the défendants on trial. And he did in fact, 
finally, refuse to testify at ail, till too late. To exonerate Hinz now, 
would be, through his action to secure not only his own immunity, but 
also that of Boyd, the other original and principal conspirator, — ail the 
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principals, — and to turn their united efforts upon Cipricb. This would 
savor too much of a conspiraey encouraged by the govemment, of the 
two original and principal offenders — the concocters and most active ex- 
ecutors of the nefarious schemes — to convict an accomplies, who lîpar- 
ticeps criminis, came later into the conspiraey, and played a secondary 
and subordinate, however important, and criminal part, in carrying it 
out, Should Hinz go free there only remains Ciprico to be tried again, 
McLean having been acquittée!, and the jury having disagreed as to Ci- 
prico. It is true that Hinz at last, offered in rebuttal to testify fuUy and 
as he did before the grand jury, and to thus ultimately carry out his 
agreement; and so desirous of doing so was he that upon his rejection by 
the United States attorney, Carey, that he offered to go upon the stand 
without conditions. But this was too late. The mischief had been ac- 
complished. The arrangement had been made with Boyd, who had per- 
formed his part, and had been exoiierated; and Hinz in the mean time 
had been arrested, and held to answer the indictment. It was not till 
he found himself in this predicament, when he was likely to be tried 
and convicted on the testimony of Boyd and other corroborating évidence 
pointing to hîm, that did not point towards Ciprico, and perhaps on his 
own previous testimony, that he became so anxious. At this time the 
prosecution had no possible use for him. His testimony at that stage of 
the case, aiter Boyd had testified, would hâve had no légal effect. It 
could not under the law of évidence bave strengthened the case. As we 
hâve seen: "If two or more accomplices are produced as witnesses, they 
are not deemed to corroborate each other, but the same rule is applied, 
and the same confirmation required as if there were but one." 1 Greenl. 
Ev. § 379. Under this rule Hinz's testimony would bave been of no pos- 
sible use. It was too late, and nothing could bave been done afFording 
an équitable considération for immunity. So, there will be no use for 
him on the trial, if Ciprico should be tried again, as Boyd is still under 
obligation to testify in that case, in order to maintain the immunity that 
has been accorded to him. We see no good grounds for favor or reason 
for continUing the case in order that Hinz may apply to the président 
for a pardon in advance of conviction. To grant the motion for the pur- 
pose desired, would, doubtless, be regarded as a tacit or implied recom- 
mandation by the court that the pardon begranted; a position in which 
we cannot conscientiously place ourselves. Besides, the prosecution now 
has the évidence at command, and should a pardon not be granted, there 
is no knowing whether or not it can be had at the next term of court, two 
months or more hence. Should a plea of guilty be entered, or a con- 
viction had, the same grounds for pardon will exist, then, as now. It 
will not prevent the président from extending the executive clemency, if, 
in his judgment, there are good grounds for such action. The conviction 
will in no way affect the question. The discrétion and responsibility in 
that matter rest upon the executive, and not upon the courts. 

We are clearly of the opinion that the application for a continuance 
should be denied, and it is so ordered. 
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WoETH Caeolina 0. Vanderfoed. 

, ,; (fOireuit Court, W. î>. Norih, GaroUna, April Term, 1888. 

Maliciotjs MtscHrtiï'— Dbstbtjction of Ilmcit Whisky bt Retenue Officer. 
Where a bairel of whisky is without the stamps and brands required by 
law, l;he mere.ppgsesaion of il; gives no title; and a revenue offlcer who seizes 
Buch a barrel concealed on private premises, and in good faith destroys it, is 
riot guilty of a misdemeanor under 1 Code N. C. § 1083, prohibiting " wanton 
and willful injuries to Personal property." 

Indictment under 1 CodeN. C. § 1082, fora wantoii and willful in- 
jury to per$onal property. That section, as amended by Ijaws 1885, c. 
53, p. 94, is as foUows: "If anyperson shall wantonly and willfully in- 
jure the Personal property of another, he shall be guilty of a misde- 
meanor, whether the; property be destroyed or not, and shall be punished 
by fine or imprisonn>ent, or both, in the discrétion of tlie court," The 
jury returned a spécial verdict. 

B. F. Long\ for the State. . 

H. C. JcweSiDist. Atty., and G. Jf. Brown, Asst.Di8t.Atty., for de- 
fendant, i . 

DiCK, J. This indictment was found by a grand jury in a state court, 
and was duly removed to this court; for trial, upon the application of the 
défendant, a revenue agent of the United States. The indictment i» 
founded upott section 1082 of the Gode of North Carolina, as amended 
by chapter 53 of the Acts of 1885. The charge preferred against the de- 
fendant is a wanton and willful destruction of the personal property of 
John L. Shoemaker, a citizen of Iredell county. 

The only question, directly involved in this case is whether the défend- 
ant committed the act in the manner and form set forth in the MU of in- 
dictment. The object of the prosecution is not to afford redress for a. 
private injury, but to vindicate the law alleged to bave been violated by 
the commission of a wanton and willful wrong injurions to the publie 
welfare. Before passing upon the facts found by the jury in the spécial 
verdict, I will consider some questions of law that were presented and 
discussed by Counsel in arguments before the court. The solicitor for 
the State said in the course oï bis argument that the primary purpose of 
this prosecution was tb hâve determined by judicial judgment the ques- 
tion of law whether an officer of the internai revenue service of the United 
States could with impunity destroy private property before it had been 
condemned as forfeited in the manner provided by law. He insisted 
with mnch eamestness and éloquence that the well-settled principles of 
the common law, and provisions of the state and fédéral constitutions^ 
had been grossly violated by the action of the défendant, as a citizen of 
the state had been "deprived of bis property without due process of 
Jaw." I bave already stated that this question cannot be properly deter- 
mined in this trial, as it is not directly involved in the issues presented 
in the pleadings. It bas an incidental connection with the transaction 



NORTH.CABOÎJNA t?. ' VÀKDEEFOBD. 283 

complâiiied of, as tenBing to show the spirit aiid purpose'of the défend- 
ant, Gn this viewof the case, I think that I can with propriety express 
the stroug inclination of my opinion upon thé naâtters that hâve been so 
ably and elaborately discùssed. The rights of pisrsons in civil and pri- 
vate life are either absolute or relative, and raost of them were olearly 
announced and asserted in magna ckarta. In thé common law the rights 
of persons are usually classed as consisting of the right of personal se- 
curity, the right of personal liberty, and the right to acquire and en- 
joy property; and ample provisions hâve been devised to prevent wrongs 
that may be attempted, and to redress injuries caused by unlawful acts. 
Section 17, art. 1, of our state constitution distinctly annoùnces the prin* 
ciples of the common law in nearly the terms employed^in magna charta 
on this subject. Artide 5 of the amendments to the constitution of the 
United States only annoùnces and reaffirms the ancient principlea of the 
common law, and prevents them frora being unjustly invaded by the 
power of the fédéral govemment. The fourteenth amendment Was in- 
tended to préserve the rights, privilèges, and immunities of ail citizens 
of the United States from any unequal and unjust législation of the 
States. It is unnecessary to cite judicial authorities to show that the 
fundamental principle of the common law is well established both in 
England and in this country; that a citizen may, in the manner and by 
the methods recognized and provided by the rules and régulations of law, 
acquire and enjoy property; and cannot be deprived of the Same without 
due process of law. He is also entitled to hâve a légal opportunity of 
explanation and défense of any conduct alleged to be unlawful before he 
is deprived of any of his private rights of person or property. Property 
is the dominion that a person can legally acquire and exercise over ex- 
ternal things. He must establish some légal right or title in himself to 
property which bas been invaded or destroyed by the négligent, unlaw- 
ful, or malicious act of another, before he can sustain an action to re- 
cover damages for such alleged injury. The modes of acquiring prop- 
erty are either recognized or regulated by law, and there can be no yested 
right of property that is not legally vested. A man cannot acquire a 
right or title to property by any act declared by law to be criminal; and 
no right of action can anse out of an illégal or immoral transaction. 
Holman v. Johnson, Cowp. 341. The state and fédéral constitutions 
and the common law only afford protection to property, and secure its 
enjoyment, when legally acquired. This doctrine of the common law 
has been applied in numerous cases to rights claimed under contracts; 
and the principle is well settled that whenever the considération of an 
agreement, or the act undertaken to be done, is in violation of law, good 
morals, or public policy, the agreement is void, and no alleged right 
founded upon it can be enforced in a court. Trist v. Child, 21 Wall. 
441; Oscanyan v. Aiirns Co., 103 U. S. 261. The government of the 
United States has the constitutional power to control the business and 
the property of the citizen, in the exercise of the essential and inhérent 
right of taxation; and the methods of assessment, and the means and 
process of collecting and eriforcing payment of taxes are matters clearly 
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within the exteiisive discrétion of congress. In the exercise of this ex- 
pressly conferred constitutional power congress has enacted the internai 
revenue laws, which prohibit the manufacture or the possession of spir- 
ituous liquors in any other manner than that regulated by such laws; 
and penalties, forfeitures, and methods of légal procédure hâve been pro- 
vided to prevent and punish frauds, évasions, and willful violations of 
such légal requirements. Where spirituous liquors are manufactured, or 
corne into the possession of any one in a manner that is contrary to or 
not in accordance with law, they become liable to forfeiture at the time 
of the commission of the unlawful act, and the title to such property at 
once vests in the United States, to be consummated by judgment of con- 
demnation; an(f may be rightfuUy seized by a proper ofBcer of the gov- 
ernment in order that proceedings in rem may be instituted. Upon such 
seizure the question whether a forfeiture has been actually incurred be- 
longs entirely to the fédéral courts, and cannot be drawn to another forum. 
After the seizure of property, if légal proceedings are not instituted to 
ascertain the forfeiture, the aggrieved party may seek relief by applica- 
tion to the proper United States court. He has no right of action in a 
state court until the proper fédéral court has adjudged the seizure to be 
wrongful, and without reasonable cause. 

I will now proceed to inquire whether the conduct of the défendant in 
this case bas deprived Shoemaker of any légal right to be heard in this 
court in défense of his property. Where property is seized under a pro- 
vision of law, the proceedings for condemnation are m rewu "In such 
suits the claimant is an actor, and is entitled to corne before the court in 
that character only in virtue of his proprietory interest in the thing in 
controversy; this alone gives him apersona standi in judido. It is nec- 
essary that he should establish his right to that character as a prelimi- 
nary to his admission as a party ad fâem capable of sustaining the litiga- 
tion." U. S. V. Four Hundred and Twenty-Two Gasks, etc., 1 Pet. 547- 
From the facts found by the jury in tbeir spécial verdict it appears that 
the barrel of whisky seized and -destroyed was illicit whisky, as it was 
without the stamps and brands required by law, and was found locked 
up in a lumber-house on the premises of Shoemaker. In this condition 
the law presumed that the whisky was illegally manufactured. The 
manufacturer, by his illégal action, acquired no right which could be 
transferred to another, or be enforced by any légal remedy. He could 
not be admitted as a claimant in, a proceeding in rem, to contest the right 
of the United States to a judgment of forfeiture and condemnation, un- 
less upon afiSdavit hewould allège that he was the hcmafideo'vm&ï of the 
property in controversy, and satisfy the court that he bad a prima fade 
title; and then he would be required to file an answer on oath denying 
the facts set forth in the information before he would be entitled to a 
trial by jury. Where whisky bas been properly manufactured, and the 
producer has acquired a vested right to the product of his labor, and by 
some subséquent irregularity or alleged wrongful act the property becomes 
liable to seizure, the right of the owner is not completely divested until 
thC; property is duly seized and condemned by proper légal proceedings. 
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He is entitled to be heard as claimant, as he has a proprietory right, and 
may show why the property seized should not be condemned as for- 
feited; and he would hâve a right of trial byjury to détermine the issues 
raised by the pleadings. Windsor v. McVàgh, 93 U. S. 274. 

If the views which I haveexpressed are correct, then Shoemaker, from 
the facts found in the spécial verdict, appears to hâve had no right of 
property or right of possession in the barrel of whisky destroyed, as he 
obtained or held such property in a manner that was in criminal viola- 
tion of law. The fact that the barrel of whisky was concealed in his 
lumbbr-house, and was not legally stamped and branded, rendered it lia- 
ble to forfeiture, and vested a title in the United States. The seizure 
by a properly authorized ofiBcer of the government vested the possession 
in the United States, and the collecter would bave been empowered to 
dispose of the same in conformity with law (Rev. St. § 3460) if the prop- 
erty had not been destroyed. As it was destroyed, the government was 
deprived of the power to institute proceedings in rem for condemnation 
and sale; the seizure became a nullity, although there was reasonable 
cause of seizure; and Shoemaker was placed in a condition to assert and 
enforce his rights at common law, if he had any. In a civil suit in a 
court of compétent jurisdiction he can, if he is so disposed, hâve the ques- 
tion of law reconsidered, and again determined, whether a person can ao- 
quire a légal titlé to property manufactured or kept in possession against 
the express prohibition of a positive statute. The mère possession ofthe 
barrel of whisky would not be prinm facie évidence of a right of property, 
as it was not stamped and branded, or in a bonded warehouse, as re- 
jquired by law. There are no facts in this case tending to show that Shoe- 
maker has ever complained of the conduct of the défendant, or has de- 
sired or sought any légal redress. 

I will not consider at much length the question of law elaborately dis- 
cussed on the argument, whether congress, in the exercise of the power of 
taxation, bas the constitutional right to enact a law authorizhig the de- 
struction of illicit spirits, or property used in their illégal manufacture. 
A statute has been enacted (1 Supp. Rev. St. U. S. 436) authorizing 
the destruction of property under certain circumstances, and after cer- 
tain provisions bave been complied with by the revenue officers mak- 
ing seizure, such law is a pa'-t of a complicated System of taxation, and 
was intended to prevent frauds and évasions of the revenue laws. This 
délicate and important question as to the correctness of législative action 
is not involved in this case, and requires no expression of judicial opin- 
ion; but I am inclined to think that it would not be difiBcult toshow by 
reason and authority that congress has not exceeded constitutional limits. 
Upon the subject of taxation, and the manner and methods of assessing 
and enforcing thé prompt and efifective collection and payment of taxes, 
the power of congress is almost unlimited by express constitutional re- 
straint,and embracesall objects and measures that do not encroach upon 
the sovereign and reserved rights of the state govemments. The doctrine 
has been frequently announced in the décisions of the suprême Court that 
"the power of taxation involves the power to destroy." In the exercise 
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of thiS'poVîeï'îby çongress staté bank-nofes were taxdd'dut of existence for 
the pupposei df i establishing a; convenient, useful,. and.uniform natÎQnal 
cufrenoyj, although Buéh bânkè were dulyànd rightfully chartered by the 
States. Biàà:v..Fen'M), 8 Wall. 586; CoHéétor. v. Day, 1\ Wall. 113; 
Springervi-U. S'., 102,U. S. 586."' The hardship;or injustice of revenue 
laws niay propérly be subjects for political discussion atid législative cor- 
rection, bufc'donot èften présent questions for judicial détermination, 
The law that I ain now considering is in no senae oppressive, as provisr 
ion is made for any rightful oWnér of property destroyed to seek relief in 
due form of law, and obtain conipensation frônx the government. This 
sumniary - proceeding wasdevised by congress to prevent frauds upon 
the revenue laws^ — when the emergencies would not admit of delay, and 
•rthen the ordinary modes of légal procédure byseizure and condemna- 
tioQ in the courts could not be made available. The government found 
it néoessary to adopt this stringent measure to enforce the revenue laws 
>by suppressing crimes committedin remote, inaccessible, and dangerous 
localities. - The mode of redress provided furnishes an adéquate remedy 
■to rightful owners of property who may sustain damage. A person who 
is not a rightful owner bas no just cause to complain of an invasion of 
vested righte. A vesled interest in property is a right which it is équita- 
ble that the government should recognize and observe, and of which the 
individual cannot be deprived without injustice. In the exercise of the 
police power astate may, by législative enactment, authorize the destruo- 
.tion of private property without making compensation to the owners, 
and without any formai proceedings in a court of law. AU rights of 
property are, to a large extent, subject to the police power, Cooley, 
Const. Lim. c. 16; Mugter v. Kansas, 123 U. S. 623, 8 Sup. Ct. Rep. 
273; State v. Yopp, 97 N. C. 477, 2 S. E. Rep. 458. 

The législature of this state, under the exercise of the police power, 
has by statute authorized the destruction ofgaming tables, and theseizure 
of "ail money or other property or thing of value exhibited for the pur- 
pose of alluring persons to bet," etc., and, without affording any oppor- 
tunity to the owner to make explanation applied the same to the use of 
the poor and the person making the seizure. 1 Code N. C. §§ 1051, 
1052. I feel sure that the manufacturers of illicit whisky are not entiûed 
to more constitutional protection and législative favor than gamblers or 
other persons whose rights of property are injured or destroyed for the 
eecurity or advancement of the public welfare. 

I will now proceed to consider the facts and pleadings in the case be- 
fore the court. This indictment is for an alleged public wrong com- 
mitted in the destruction of a barrel of illicit whisky that had been duly 
seized, and had no rightful owner' except the United States. I readily 
concède the légal proposition that it is the imperative duty of a state to 
protect the property of a citizen from wanton and willful destruction; as 
such conduot is a serions injury to the peace aijd welfare of the whole 
community^ But in this case no right of property of a citizen has been 
Tinlawfully invaded, and I feel sure that the peace, dignity, and gênerai 
welfare of the state has not been disturbed, insulted, or injured by the 
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destruction of a barrel of whisky that had been manufactured in a man- 
ner contrary to the law of the land. A fair construction of the statute, 
upon which this indictment is founded, shows that it was only the pur- 
pose of the State législature to protect personal property în which a citi- 
zen had acquired a légal right and title, and not to recognize and protect as 
property articles produced in fraudaient and criminal violation of law. 

But, assuming the position that it was the right and duty of the state 
to institute this indictment against an ofBcer of the fédéral government, 
for the destruction of a barrel of "blockade whisky," duly seized and in 
his lawful custody, I will proceed to oonsider whether the allégations in 
the indictment are sustained by the facts found by the jury in their spé- 
cial verdict. The indictment allèges that the destruction of the prop- 
erty of John L. Shoemaker was donc "wantonly and willfully." Thèse 
descriptive wprds hâve acquired a technical meaning by fréquent judicial 
interprétation. In the récent case of State v. Massey, 97 N. C. 465, 2 S. 
E. Rep. 445, the suprême court of this state said: "The terra ' wantonly' 
implies turpitude; that the act done is of wiUful, wicked purpose. The 
term ' willful' implies that the act is done knowingly, and of stubbom 
purpose, butnot of malice." State v, Morgan, 98 N. C. 641, 3 S. E. Rep. 
927 . In Stats v. Whîtmer, 93 N. C. 590, the court gave a more extended 
définition of the word "willful," when used in a statute creating a crim- 
inal offense; and this définition resembles one that was approved by the 
suprême court of the United States. "The word 'willfully,' in the ordi- 
nary sensé in which it is used in statu tes, means not naerely ' volunta- 
rily,' but with a bad purpose." Feltm v. U. S., 96 U. S. 699. The 
act alleged in the indictment must appear from the évidence to havQ 
been done both "wantonly and willfully," before the défendant can be 
convicted. I am of opinion, from the facts found by the jury, that there 
was no élément of turpitude in the conduct of the défendant, aud that 
he was not actuated by a bad spirit or wicked purpose. It does not apr 
pear that he had any improper motive or ill will against Shoemaker, and 
he acted with the aid and consent of the deputy-collector, who had the 
barrel of whisky in légal custody. The fact that Shoemaker mounted 
his horse, and iode away from his promises, while the revenue officers 
were there, may reasonably hâve excited appréhension in their minds that 
he had gone among his neighbors to make préparation to eflFect a rescue 
of the property, which the officers were not prepared to remove to a place 
of safe deposit. But it is unnecessary to make further conjectures as to 
the motives and purposes of the défendant, as the facts found by the 
jury fail to show that he acted "wantonly and willfully," as charged in 
the bill of indictment. 

Let a verdict of "not guilty" be entered of record. 
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In re Kays, Sheriff'. 

{District Court, 8. D. Oalifornia. May 38, 1888 > 

JxiiiS AND Jailebs— Support of United States Prisonbbs. 

By Pénal Code Cal. §§ 1801, 1603, the sherifl is required to receîve and koep 
il} the county jail any prisoner committed by authority of the United States, 
"provision being made by the United States for the support of such prisoner. " 
Eeid. thsX the amount per diem flxed by the board of supervisors of tbecounts' 
for the support of state priaoners must be presumed to be a reasonable com- 
pensation ; and for a refusai of the sheriff to receive a United States prisoner," 
upon being tendered such amount, he is liable for contempt. 

Oontempt Proceedings against James C. Kays, sheriff of Los An- 
geles county. 

George J. Denis, U. S. Atty., and R. B. Oarpenter, for the United StateS. 
Stephen M. White, for respondent. 

Ross, J. One Gallagher having, for an offense against the laws of 
the United States, been duly committed to the custody and keeping 
of the sheriff of Los Angeles county, — the officer in charge of the jail 
of the county, — that ofl&cer refused to receive him into his custody un- 
less the government of the United States would pay for the support of 
the prisoner at the rate of 75 cents per day. The rate fixed by the board 
of supervisors of the county to be allowed the sheriff for the keeping of 
prisoners chargea with or convicted of offenses against the laws of the 
state is 35 cents per day, and the agreed case shows that for the keeping 
of Gallagher the slaeriff was, on behalf of the United States government, 
duly tendered a like sum. The real purpose of the présent proceeding, 
as stated by counsel for the respective parties, is to obtain a judicial dé- 
termination of the rights and obligations of the sheriff in the premises. 
The question is, I think, of easy solution. By sections 1601 and 1602 
of the Pénal Code of California, it is declared: 

"1601. The sherifE must receive, and keep in the county jan, any prisoner 
committed thereto by process or order issued ander the authority of the United 
States, until he is discharged according to law, as if he had been committed 
under process issued under the authority of this state; provision being made 
by the United States for the support of such prisoner. 

"1602, A sherifE to wliose custody a prisoner is committed, as provided in 
the last section, is answerable for his safe-keeping, in the courts of the United 
States, according to the laws thereof." 

It is thus made the duty of the sheriff to receive, qnd keep in the 
county jail, until legally discharged, any prisoner committed thereto by 
process or order issued under the authority of the United States, as if he 
had been 'committed under process issued under the authority of the 
state; provision being made by the United States for the support of such 
prisoner. And the sheriff is made answerable for his safe-keeping, in 
the courts of the United States, according to the laws thereof. As the 
sheriff has the custody and control of the prisoner, and is made answer- 
able for his safe-keeping, of course, the provision to be made by the 
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United States for his support is to be made through the sheriff. And 
for such support the sheriff is entitled to a just and reasonable compen- 
sation, but nothing more. He cannot himself arbitrarily détermine what 
the compensation shall be. If so, an unreasonable or exorbitant rate 
might be fixed. In the nature of things, it cannot be worth more to 
support a prisoner held for a violation of a law of the United States than 
one held for a violation of a law of the state of California; and as the 
government of the United States duly tefadered the sherifif the amount 
fixed by the supervisors of the county as a just compensation for the 
keeping and support of state and county prisoners, which it must be pre- 
sumed is a reasonable compensation therefor, the sheriô' was tendered 
for the support of the prisoner in question ail that he was entitled to re- 
ceive or demand. It results that he mast be adjudged guilty of the con- 
tempt charged, but inasmuchas counselhaveexplainefi 'he real purpose 
of the proceeding to be to obtain an authoritative deteruiînation of the 
rights and obligations of the sherifif, the jodgment is that he pay a nom- 
inal âne of one dollar. 



Locke v. Lane & Bodley Co, 

(Circuit Court, S. D. Ohio May 5«, 1888 ) 

1. Patents pok Iîivbntions— Combinations— x^^ovblty— iïYDBAULic Elbvator 
Valves. 

Patent No. 173,653, granted to Joseph M. Locke, February 15, 1876; for im- 
provement in three-way balanced stop-valves for hydrauïic elevators, dis- 
plays invention, since, though the parts used in the combination are old, 
the combiiiation itself, which is ali that is claimed, is new, and prodtices i 
new and u^ef al resuit. 

5, Same — Locke Patent— Anticipation. 

As the Locke patent expressly disclaims graduated valve openings, either 
broadly or of any spécifie form, ezcept in combination, and does not daim 
cup-packing except in combination, that patent is not invalidated by the de^ 
scription of a mine pumping engine designed by M. Junkes, oontained in Ran- 
kin's Manual of the Steam-E2ngine and other Prime Movers, (5th EM., London, 
1870,) p. 140 et seq., or by the description of cup-packing on page"128 of the 
same volume. 

S. &AME. 

The patents to Dunlap, No. 133,526, October 39, 1873, for improvemént In 
balanced valves, and to Vaughn, No. 143,366. SeptemberSO, 1875, for improve- 
mént in balanced valves for bydraulic crânes, do not anticipate the Locke 
improvemént. 
4. Same— Who Entitled to — Bdbden of Proop. 

In a suit for inf ringement of patent, where complàinant testifleà that he de- 
vised the improyement patented before he entered defendant's employment, 
and défendant testifles that certain changes in the design were made after 
such employment, at his suggestion, and were not the sole production of the 
complàinant, which is denied by complàinant, the burden of proof being on 
défendant, the invention held to be that of complàinant. 

6. Same — License — To Pabtnership— Tbanspbb op Pabtnekship to Cobpo- 

ration. 

A contract with a partnership, whereby it was to hâve the use and beneflt 
of complainànt's invention, conters no right thereto upon a corporation sub- 
v.35p.no.4— 19 



290- ■; EEDffitiL EEPOBTEB. 

sequéntly t»rganîzçfl by tlje pjirtmsrs, who became its sole sharetolders; nor 
(Joes fin asBi^nment by the partners of ail the property and assets of the flrm 
td the corporation cbnfer upon it any right to usé such invention. 
6. Same— RiQHT j MÀSTEB TO Ihvkntion of Sebvant— Assighmeiît byMas- 
.TER.-']]' ,o . ■■•;;;; ; ■■' ' 

A flrm* with which complainant bad been employed as a draughtsman, dis- 
sblved, and tbe survivors OrganiZed a corporation, taking most of the stock 
themselves, aUd aSsigning to the corporation ail the property and assets of the 
flrm. ifeW, that even if the^rm, under a custom, acquired the right to the 
use of an invention piade by çpmplainant while in their employ, and after- 
wards p'atented bjrliitn, the assignment did not give the corporation the right 
to use^the inventioE .. 

In Equity./ Bill for infpngement of patents. Gn final hearing. 

Joseph Mi; Locke, complainant, filed a bill against the Lane & Bod- 
ley Company; défendants, for infringing patents, alleging that hehad 
entered into the employ of the firm of Lane & Bodley, manufacturera 
of miscellaneoUs machineryjin 1871, as draughtsman. The firm was 
thencoqimencingthè; manufacture of hydraulio elevators, and subse- 
quently made numerous forms of valves for controlling the motion of 
said elevators, but thèse valves ail proved failures in practical use, and 
had to be abandoned. Locke brought to the drawing-room of Messrs. 
Lane & Bodley sketches he had previously made of the device subse- 
quently patented, and from them prepared working drawings, from 
which drawings valves were made, and put in use by Messrs. Lane & 
Bodley lu February, 1874, Loclie left bis employment with Lane & 
Bodley, but previouàly informed one of the partners he would patent 
the valve, and hold the firm responsible for any infringements thereon. 
in 1875 thie senior membér of the firm of Lane & Bodley asked Locke 
what royalty he propoâed charging the firm. Locke replied, $25. The 
rçjbinder wWs that such tvOuld be satisfactory upon a good patent be- 
îng obtained. On Febriiary ,15, 1876, the patent was îssued to the 
plaintiS". In April, 1876, the firm of Lane & Bodley was dissolved, 
and the corporation of the Lane & Bodley Company formed; ail the 
ebares pf stock of said company, excepting 80 reserved for sale to em- 
ployés, being held by the old members of the firm of Lane & Bodley , 
whp had transferred ail their transférable rights to the new company 
On May 2Ôth of the same year (1876) Locke opened up the subject of 
the valve with Lane, at Philadelphia, but Lane was evasive. Shortly 
^hereafter Locke returned to the Pacific slope, where he had been en- 
gagèd most of the time since leaving the firm of Lane & Bodley in 1874. 
IbI 1880 Locke entered into business relations with the Lane & Bodley 
Company, representing the company upon the Pacific slope, with headi 
quarters at Sait Lake City. August, 1884, the plaintiff made applica- 
tion to the président of the Lane & Bodley Company for an adjustment 
ôfaccount on valves, whîoh daim he refused to àcknowledge or discuss. 
Tbereupon suit was commenced. The Lane & Boàley Company, in their 
answer, denied the validity of the patent for want of novelty, as being 
anticipated by pi:evioùis publication and patents, and that Ijbcke was not 
the original inyentor; aîso claiming that any patentable feature there 
may be in said device belongs to them; and subsequently, during the 
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iaking of dèpositious, 'theyifiJed an' ameoded answer, on February::2, 
1886, setting up à claim that there Was aîi agreement with the plaintiJï 
by which ail patentable devieeswas toi bei tàken out jointly, and they 
had the option to purcbase the exclusive rigbt upon détermination of its 
value by arbitration. The évidence did not austaiii thèse àverments, 
and in the, dépositions the testimony of complainant arid défendant con- 
flicted throughont- The court found for complainant. 

Logfan <fe Sfcitfery, for complainant. 

£. M. iTosea, for défendant. 

Sage, J. The complainant sues for infringement of hîs patent, No. 
173,653, dated February 15. 1876, application filed May 27, 1874, for 
improvement in three-way balanced stop-valvea. The invention, which 
is styled "a new and useful cock for hydraulic elevators," is primarily 
designed, as is stated in the spécifications, "as a means of so controUing 
the supply and discharge of the water used for impelling hydraulic lifte 
or elevators as to enable their upward or downward motion or stoppage 
at any desired level, without such nice attention or manipulation as 
wouid be difficult or impossible to an ordinary dperator, and without 
such sudden arrest or resumption of the flow as would ehiijanger the 
walls of the conduits." The supply and discharge chamber, P, bas, on 
one side of it, a service pipe or passage, C, affording permanent commu- 
nication with the hydraulic motor or other engine to be impelled. It 
communicates at opposite ends with two co-axiàl pipes, Q and L. The 
pipe, Q, receives the inlet passage. A, and bas a tubular prolongation, 
J, which enters the chamber, P, and has one or more scallops or indenta^ 
lions at its edge, which, narrowing inwardly, as at J, constitute gradu- 
ated openings. The pipe, Q, has two cup packings; the inner one, R, 
at the junction of the prolongation, J, with the lower end of the pipe, 
Q, constituting the seat of the inlet valve. The other packing, R, ocgu- 
pies the Outermost extremity of the pipe, Q, and incloses the balancing 
piston. The inner end of the balancing piston is, by means of a rpd, 
connected to a convex valve, F, which is the inlet valve proper, and is 
prolonged downward so as to form a cylinder, M. F and M enter and 
play within R, which therefore serves as the inlet valve seat. M is near 
its lower end encircled by a packing and dischargevalveof India-rubber, 
leather, or some yielding and impervious material, of such dimensions as 
to be capable of fiUing the discharge pipe, L; the interior diameter of 
which is slightly greater than that of the cylinder. M, as is also the in- 
terior diameter of the prolongation, J. The cylinder, M, is prolonged 
below the packing valve. S, and has one or morenotches, h, similar in 
form and function to the notches, (or indentations,) j, of the tUbular pro- 
longation ^ J. The distance between the valves, F and S, or^ in other 
words, the length of the cylinder. M, so much exceeds that of the cham- 
ber, P, as to secure a sensible or sustained duration, respectively, of the 
receiving the closed and the discharging conditions of the apparatus, 
thereby rendering unnecessary such exact movement of the operatirig rod 
as wduld be necessary if the interval between the supply and the dis- 
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charge were only niomentary, or of slight duration. AU the prolonga- 
tions are in the direction of the flow, and the packings, R and S, are 
so arranged and secured relatively to the notches, j and h, as not to corne 
in contact with them, and be torn or mutilated. When the apparatus 
is closed, if it be desired to elevate the platform, the operating rod is de- 
pressed untll the convex valve, F, passing into the indented prolonga- 
tion, J, admits water to the engine, slowly at first, but in constantly in- 
creasing quantity, until fully spent; occupation of the discharge pipe, 
L, by the packing valve, meantime preventing any escape of water from 
the engine. The platform is brought to rest by reversing the rod, and 
lowered by elévating it. The spécification sets forth that no claim is 
made to graduated valve openiugs broadly, nor to any spécifie form 
thereof apart from the described spécial combination with soft or yield- 
ing packing without contact. The claims are as follows: 

"(1) The chamber, P, having on opposite sides of a permanent service pas- 
sage, G, two other passages, Q and L, having a common axis, and terminating 
at said chamber in seata, E and E, for supply and discharge valves, F and S, 
whose distance apart is greater than that of said seats ; said supply- valve and 
disoharge seat being prolongea in direction of tlie.flow, so as to permiÇ inde- 
pendent control of the supply and discharge, and their séparation by a period 
of complète closure, substantially as and for the objectsdesignated. (2) The 
tubular projection, J, cylinder, M, having graduations, j' and h, packing, R, 
and packing valves. S, arranged to operate without attrition from each other, 
substantially as specifled. (3) In combination with the duplex valve, plunger, 
and the three-way passage, substantially as described, I claim the balancing 
piston, N, adopted to operate as set forth." 

The défendant contends- 

(1) That the cotoplainant's patent is in valida ted by the description 
contained in Rankin's Manual of vhe Steam-Engine and Other Prime 
Movers, (5th Ed., London, 1870,) beginning on page 140, of a mine- 
pumping engine designed by M. Junker. Référence is also made to page 
128 of the same volume for description of cup-packing. In the mine 
engine the piston- valve is shown in the drawing, and described asnotched 
at the edges, in order that the opening and closing of the port may take 
place by degreea; the water flowing partially through the notches for a 
short time before and after the piston arrives at the edge of the ports." 
Conceding that we hâve hère what would anticipate a claim for the grad- 
uated valve openings shown in the drawings and described in the spéci- 
fication of complainant's patent, we hâve only to recall that the complain- 
ant expressly diselaimed graduated valve openings, either broadly or of 
any spécifie form, excepting in combination, as bas already been stated; 
nor does he claim the cup-packing, excepting in combination. Upon 
full considération the court does, not find any description in Rankin 
anticipating complainant's patented improvement. The patents to Dun- 
lap, October 29, 1872, No. 132,526, for improvement in balanced valves, 
and to Vaughn, September 30, 1873, No. 143,266, for improvement in 
balanced valves for hydraulic crânes, relied upon by défendant, do not 
anticipate the complainant's improvement. 

(2) The defendant's second contention is that the complainant's im- 
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provement does not display invention; that, if anything more than an 
àggregation of old éléments, it is only the product of skill, or, as coun- 
sel expressed it, the natural outgrowth of expérience with local condi- 
tions, embodying mère mechanical modifications of existing and well- 
known appliances. The court does not concur in this view. The parts 
of the combination claimed were old, but the combination was new, and 
it produced a new and useful resuit. The problem was to produce a valve 
which would obviate the "water-ram," and relieve against the excessive 
wear from muddy water. The cornplainant was, when the improvement 
covered by the imtent in suit was perfeeted, in the employment, as gên- 
erai designer and draughtsman, of Lane & Bodley, a partnership en- 
gaged at the city of Cincinnati in the construction and sale of hydraulic 
elevators and other machinery. The water-ram could be prevented by 
the use of various devices, as by the use of graduated openings not dif- 
fering substantially from that deseribed by Rankin in the work already 
referred to, or by a disk-valve, deseribed in the testimony. The great 
difBculty was to overcome the wear and tear of the packing by the gritty 
particles in the water whenever it became muddy by reason of a rise in 
the Ohio river, the source of the city's supply. After many trials aud 
failures, the construction patented to complainant was hit upon, and 
it, and it alone, was satisîactory; and it was satisfactory because of a 
new, and, therefore, unknown, combination, which was an invention. 

The évidence does not sustain the claim that the invention was not the 
sole production of the complainant, but the joint production of himself 
and P. P. Lane, senior member of the firm of Lane & Bodley. The 
burden of proof is upon the défendant, Lane testifies that the notches 
^-referred to in the spécification also as "scallops or indentations" — at 
the edge of the tubular prolongation, J, were determined upon by his 
direction; that the indication of the change was made upon the drawing 
by his instruction; and that he thinks, but is not positive, that he madè 
the marks upon the drawing showing the change to be made, Locke 
dénies ail thèse statements, and testifies that he devised his improvement 
before the time of his engagement as draughtsman with Lane & Bodley. 
Without entering upon the détails of the testimony, it is suflBcient to say 
that the court finds the fact to be that the invention was made by the 
complainant. 

Having found that the improvement displays invention, and that it 
was made by the complainant, the next question is whether the défend- 
ant has established that it bas either an indefeasible license or shop-right 
or an équitable part ownership of the title. This défense is made prin- 
cipally upon the amended answer filed February 2, 1886, the original 
an^wer having been filed June 24, 1885. The original answer set up that 
the improvement was made by complainant while in the employ of Lane 
& Bodley, under fuU salary, and under obligation to give to that firm 
his time and skill in designing, perfecting, and embodying in working 
drawings, construction, and improvements in machinery, etc., in the line 
of their manufactures, and that it was carried into public use by them 
with the fuU knowledge of complainant, and without his objection, or 
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claiinithaiiit was patentable, ; ; The amended ans^rer sets up that it was 
■understood and agreed, as partof his contract of employment, that during 
its cpi^tinuance any and ail ipiprovements made by complainant, and 
deemed by said firm patentable should be assigned to said firm and com- 
plainant jointly, and that said. firm should hâve the right or option of 
the exclusive title and ownership çf such patents as might be taken upon 
such invention at a priée to be agreed upon or flxed by arbitration, and 
that complainant acquiesced in the use of said iraprovement without 
çlaiming that it was patentable, or that they were not entitled to its free use; 
also that complainant, while in their employment, took no steps towards 
securing letters patent therefor, nor for some time afterwards, and that 
his application was not filed until more than three months had elapsed 
after said employment had terminated. The complainant's application 
for a patent was within two years after his improvement was perfeeted. 
The évidence does not establish that he abandoned his invention. The 
agreement and understanding averred in the amended answer is not made 
eut by the évidence. Lane himself, as a witness, admits that there was 
no such agreement. It is sought to reach the same resuit by évidence 
tending to prove a custom by virtue whereof draughtsmen and designers 
recognize the right of their employers to the products of their invention. 
But nothing of the sort is pleaded, and, if it had been, it is not proven. 
Moreover, admitting tlie agreement to hâve been made, or the custom to 
bave been proven, what has either to do with this suit? The firm of 
Lane & Bodley was dissolved in 1876 by the death of two of its mem- 
bers. The survivors organized the défendant corporation, and this suit 
is against that corporation, which is entitled to none of the rights claimed 
of Lane & Bodley. The fact which appears in the record, that the sur- 
viving members of the firm of Lane & Bodley, at the date of the incor- 
poration of the défendant company, helil ail the shares of its stock ex- 
cepting 30 reserved for sale to its einployes, did not identify the corpo- 
ration with the firm, nor did the assignment by the surviving partners of 
ail the property and assets of the firm to the corporation operate to con- 
fer upon the corporation any right to use the complainant's improvement. 
But it is said that the complainant's suit must fail, and the complainant 
be remitted to whatever rights he may hâve at law, by reason of his 
lâches in pursuing his équitable remedy, the estoppel by conduct con- 
stituting a waiver of his équitable rightp. Thèse propositions are based 
upon évidence tending to prove that, although complainant knew that the 
défendant was making, using, and selling his improvement, he made no 
objection, set up no claim, made no demand for royalties, but was silent 
and acquiesced until 1884, It is not necessarjr to consider the évidence, 
which is conflicting, in référence to the complainant's silence and ac- 
quiescence. In any light in which it may be viewed, it is insufficient, 
,upon this whole case, inasmuch as the patent and the complainant's title 
tq.it are sustajned. Hapgood v. HewUt, 119 U. S. 226, 7 Sup. Ct. Rep. 
103, disposes of ail the other défenses. There is nothing in them. The 
decree will be for an injunction and account, with costs. 
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Eagle Manuf'g C!o. v. Beadley el al. 
{Cireuû Court, 8. D. lowa, O. D May 14, 1888 ) 

1. Patents for Inventions— Patentability— Anticipation— Impkovembnt in 

cultivatobs. 

Letters patent No. 243,497, for an improvement in cultivators, the object of 
wlïich is to assist the operator in raising the beams and shovels by the appli- 
cation of springs, accomplished by the combination of a wheeled frame to 
which are attached verticall^-moving beams, and lifting springs so attached 
that a greater lifting effect is produced upon the beam as the'same is ràised 
than when depressed, is a novel and usef ul invention, and not anticipated by 
the patent to H. N. Dalton, in 1869. for the combination of a coiled or pther 
spring with the axle and frame of a gang-plow in such a way that the gang- 
plow might be raised while running, nor by the patent for an 8-shaped sprlng, 
granted to W. P Brown, for the purpose of exerting a lifting effect u^on tho 
cultivator beam the structure and opération of the last two devioes being dif- 
férent, and the lifting eSect decreasing as the beam is raised. 

2. Samb- Priob Patent to Same Patentée. 

Letters patent No. 243,497 are not invalidated by the prior issue to the same 
patentée, in 1879, of letters patent for a combination of a spring in such a wav 
as to produce both a lifting and depressing eSect upon the beams of a culti- 
vator, although upon the application as made for that patent letters might 
hâve been procured covering the combination in question, which exerts only 
a lifting eSect upon the beams, increasing in force as the beam rises^ where a 
séverance in the application was made owing to interférence proceédings to 
détermine who w^s the flrst inventor of the combination for producing the 
lifting eSect alone. 
8. Same— iNFniN&EMBNT— DiFFEBENT Arbangement op Fakts. 

Letters patent No. 248,497, for an improvement in cultivators, consisting of 
a combination of a lifting spring with the beams in such a way that a greater 
lifting effect is produced as the beam is elevated, are inf ringed by letters pat- 
ent Nos. 248,133 and 370,639, which produce the same effect by a différent com- 
bination of the parts of the invention, and by a differently arrangea spring. 

In Equity. Bill to restrain infringement of letters patent. 
Qea. H. Christy and Nathl. FVench, for complainant. 
West & Bond, for défendants. 
Before Shibas and Love, JJ 

Shikas, J. On the 7th of June, 1881 , there was îssued to E. A.Wright 
letters patent No. 242,497, for an improvement in cultivators, the; object 
of the invention being to reduce the labor of handling the machine when 
in use by the application of springs thereto in such manner as to assist 
the operator in raising the beams and the shovels attached thereto from 
their ôpérative to their inoperative positions, without having such spriiiga 
exert apy material lifting strain upon the beams when the cultivator is 
in opération. The means for a,ccomplishing this object, pointed oùt in 
the patent issued, is by the combination of a wheeled frame, vèrtically- 
moving beams or drag-bars attached thereto, so that the same ftiay be 
rotaled vertically, and lifting springs so attached that a greater lifting ef- 
fect is produced upon the beam as the same is elevated than when it is 
depressed, which lifting force of the spring increases as the beam is ele- 
vated, and is maintained notwithstanding the tension of the spring it- 
sèlf decreases as the beam is elevated. By assignment thé complainant 
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is now the owner of thèse letters patent, and in the présent suit avers 
that the défendant is infringing its rights by manufaçturing and selling 
cultivators containing the features covered by the patent named; and an 
injunction and accounting are prayed for. The défendant rests the dé- 
fense upon the two gênerai grounds of the invalidity of the letters patent 
owned by complainant, and non-infringement thereof by défendant; it 
being further averred that the cultivators sold by the défendant were 
manufactured by the David Bradley Manufaçturing Company, of Chicago, 
under letters patent issued to Charles A. Hague, dated June 21, 1881, 
and nuinbered 243,123, and lo Byron C. Bradley, dated January 16, 
1883, and numbered 270,629. Invalidity of the patent owned by com- 
plainant is claimed upon two grounds, i. e., want of novelty, and the is- 
suance to E. A.Wright of a patent under date of December 16, 1879, 
émbracing in substance the features of novelty sought to be protected by 
the subséquent patent of June, 1881. 

The défense of want of novelty is mainly based upon the fact that in 
1869 a patent was issued to H. N. Dalton for the combination of a coiled 
or other spring with the axle and frame of a gang-plow in such a way 
that the gang-plow might be.raised while running, so as to eut a light 
furrow or be lifted entirely from the ground. In Dalton's machine the 
wheels moved upon an axle, with a crank therein running under the frame 
of a gang-plow. A spring was coiled around the axle, one end being 
attached to the frame and the other to the axle. When the spring was 
released it teuded to revolve the crank-axle, and ihereby to lift the plow- 
frame. The greatest effect, however, would be produced when the spring 
was first released, and the lifting effect would decrease with the decrcrse 
of tension In the Wright corabtiaation the novelty consists, not in merely 
applying the lifting power of a spring to aid in raising the drag-beama 
or frame of the cultivator, but in the combination of a spring with the 
the drag-beam and frame in such a manner that the operator is aided in 
lifting the drag-beams, and the lifting power is so applied that its effect 
increases as the drag-bar is elevated, and when the machine is in opéra- 
tion the lifting effect is so slight as to be practically eliminated. The 
Wright combination is not found in the Dalton machine, and the resuit 
produced by the two machines, while alike in the sensé that in each a 
lifting effect is produced, is différent in that Wright produces a con- 
stantly increasing effect, while Dalton has a decreasing effect as the ten- 
sion of the spring weakens. As applied to cultivators, a DaJton combina- 
tion would hâve no practical value, whereas that of Wright is useful and 
valuable when thus applied Without the aid of drawings it is difficult 
to intelligibly explain the différences existing between the Dalton and 
Wright combinations, and we shall content ourselves by saying that the 
différences in structure, opération, and resuit are sufficiently marked to 
justify the holding that the Wright patent cannot be held void for want 
of novelty by reason of anything appearing in the Dalton combination. 
The same is true of the patent issued to W. P Brown. He applied 
S-shaped springs for the purpose of exerting a lifting effect upon the cul- 
tivator beam or drag-bar, but their opération was the same in effect as in 
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the Dalton machine, their effect being greatest when the beam M'as in its 
working position. Without noticing specially the other patents and form 
of cultivators which hâve been présentée! and commented on in argument 
in support of the allégation of lack of novelty in the Wright combina- 
tion, we hold that none of them contain the spécial feature, nor produce 
the same resuit, found in the Wright patent; and hence we reach the 
conclusion that the défense of lack of novelty by reason of prior inven- 
tion has not been made out. No argument is needed to show that the 
object sought to be accomplished by the Wright combination is of value 
and usefulness in the manufacture of cultivators. The number of patents 
issued fot contrivances intended to accomplish the object, as well as the 
fact that in ail, or nearly ail, the forms of wheeled cultivators now upon 
the market some device to this end is found, shows that the resuit brougbt 
about by the combination patented to Wright is sUfficiently useful to 
sustain a patent upon the means for accomplishing the same. 

The second ground upon which invalidity in the Wright patent is pred- 
icated is that Wright, when the patent of 1881 was issued, already held 
a patent which substantially covered the same invention, and that the 
existence of the former destroys the validity of the latter. The princi- 
ple that, if an inventer obtains a valid patent covering his invention, he 
cannot at a later date obtain a second valid patent for the same inven- 
tion is well settled. Odiorne v. Factory, 2 Mason, 28; Suffolk Q). v. Hay- 
den, 3 Wall. 315. James v. OampbeU, 104 U. S. 382. The évidence in 
this case shows that on December 16, 1879, a patent was issued to E. 
A. Wright for an "improvement in wheel cultivators," the object of which 
is stated to be the giving the operator mechanical assistance in raising 
and lowering the plows without interfering with their usual action and 
movement, and to prevent the plows from rising out of the ground acci- 
dentaliy, and to limit their descent, and the means employed consist of 
the combination of a beam or drag-bar, swinging vertically , with a double- 
acting automatic spring, the coiled end of which is attached to a bearing 
plate attached to the beam or drag-bar, while the free end of the spriing 
passes under a roller attached to the upright part of the arched axle. 
The spring itself consists oi » coil at the fixed end, with an arm pro- 
jeeting having a bend or shoulUer and a further projection or extension 
therefrom. When the cultivator plows are in the ground, the efifect of 
this spring is to press down upon the drag-bar, and thus aid in keeping 
the plows in the ground. When the drag-bar is raised, so that the bend 
in the projecting arm of the spring passes the roller, at this instant the 
action of the spring is reversed, and a lifting effect upon the beamresults, 
It further appears that when Wright first applied for a patent his appli- 
cation was in such form that he might hâve procured thereon letters pat- 
ent covering the combination intended to exert only a lifting effect upon 
the drag-beams, and also the combination providing for the pressure up- 
ward or downward as the position of the drag-bar is changed. While 
the application was pending in the patent-office, an interférence was dé- 
clared with the application of one W. J. Browne, in order to détermine 
which was the first inventer of the combination for producing the lifting 
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effeet alone. There being no doubt that, whatever miglit be the resuit 
of ttie interférence proceedings, Wright was entitled to a patent for the 
combinatioh uniting the lifting and depressing action upon the drag-bar, 
a severance in the application was made, and.the patent dated December 
16, 1879, was issued to him, in which the combination is declared to be 
for the double purpose of holding the bea.m or bar down to its work, and 
of assisting in lifting it when the bar is thrown out of action, — that is, 
when it is lifted free of the ground. In the spécification it is stated: 
" I do not claim in the présent patent the broad idea of a lifting spring 
which acts with increasing force as the beam rises, as I bave made the 
same the suljject of a separate application bearing date prior hereto." 
It is thus made çlear that the issuance of two patents was not for the 
purpose ofextending the life pf the m.onopoly, but was caused by the 
action of the patent-office, in the manner and for the purpose described 
Upon the hearing of the interférence proceedings, it was finally decided 
that Wright was the prior inventer of the combination for lifting the 
drag-bar by means of a spring, so arrangea that the lifting effeet increaseg 
as. the tension of the spring decreases, or, in other words, as the drag- 
bar israised up from the operative position, and for that combination 
the patent of 1881 was finally granted him. It wiU be noticed that the 
patent latest in date was first applied for, and, if the two were identical, 
the question would arise whether the date of application or of final issue 
would goyem in deciding which of the two was to be held invalid. With- 
out considering this matter, we are of opinion that the ground covered 
by the two patents is sufficiently distinct to uphold both patents, and 
the objection made that the patent of 1881 is rendered void by that of 
1879 mùst be overruled. 

This brings us to the question of infringement. As already stated, 
the answer avers that the cultivators sold by défendant are manufactured 
under patents issued to Charles A. Hague and Byron C. Bradley, In 
the Hague combination is found a spring with a coiled end attached to 
the upright of the arch axle, tbe other end being connected by a link 
with a movable arm fastened by means of a spindle to the side of the 
tongue back of the axle. When the plows are in the ground the coiled 
spring is at its greatest tension, but the lifting effeet upon the drag-bar 
is wanting, because the position of the link and movable arm is then 
auch that the pulling effeet caused by the spring is exerted in a Une par- 
jillel, or nearly so, with the drag-bar. When, however, the drag-bar is 
lifted, then the arm attached to the tongue begins to rise, and, by means 
of a chain running from the arm to the drag-bar, a lifting effeet is caused. 
The result is identical with that produced by the Wright combination, 
and it is brought about by the use of a coiled spring with an elongated 
arm acting between the upright of the arched axle and the beam or drag- 
bar. There is a différence in the position of the parts of the combina- 
,tion; but a mçre change in position does not constitute a new combina- 
tion nor évince the exercise of invention. There are also some changes 
made in the mode by which the lifting effeet of the spring is brought to 
bear upon the drag-bar. Instead of the direct application of this effeet 
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shown in the Wright combinatîon, it is applied through the linkV arm, 
and chain; but despite this change the combination in the Hague form 
of machine clearly includes the principle and mode of application thereof 
covered by ^he Wright combination, and is therefore an infringeùient 
thereon. In the Bradley patent the spring is made in ^hè form oif à Y, one 
end of which is fastened to the upright of the arched axle, and the free end 
is connected by a flexible connection to a vibratiug arm hung on the arch 
or frame, which arm is connected with a hook projecting from the beam 
coupling in such shape that when the free end of the drag-bar is raised, 
the spring, acting through the vibrating arm and its connection with the 
beam coupling, tends to ralse the beam upward. This is but another 
form of the combination of a spring exerting a lifting effect upon the 
drag-bar of the cultivator as the lattef is raised ont of the ground, sub- 
stantially in the manner pointed out by W^right. It is apparent that as 
soon as Wright had shown that it was possible to acoomplish the desired 
object of raising the drag-bar without interfering with the action of the 
cultivator by utilizing the pulling effect of a spring operating between 
the axle or frame of the cultivator and the drag-beam or bar, it then be- 
came possible for others to suggest many différent modifications in the 
position and means of attachment of the parts necessary to effect the de- 
sired resuit; but thèse modifications, so far as they hâve been brought 
to the attention of the court in this cause, did not, in their production, 
require the exercise of inventive skill, and they ail include the essentials 
of the combination covered by Wright's patent of 1881. 

Our conclusion is that complainant is entitled to a decree, aa prayed 
for. 

Love, J., concurs. 



Eagle Manuf'g Co. V. Moline, Mii/rurn & Stoddabd Co. 

(Gircuii Court, S D. lowa r. j). May 14.1888.) 

Patents fok Tnvejïtions — Infkingement — Impkovbment in Cultivatçhis. . 

liètterB patent No. 343,497, for an improvement in cultivators, consisting of 
a combination of a lifting spring with tbe beams and frame in sucli a way that 
the elevating effect upon the beam is increased as the bar is raised, alihough 
the tension of the spring decreases, are infringed by letters patent Nos. 259,- 
636 and 366,133, which produce the sàme effect by a spring acting betweea 
the beam and tiie arched axle, the variations of form being but moaiâcatiaiis' 
of the means employed under the flrst-uamed letters. 

In Equity. Bill to restrain infringement of letters patent. 
Geo. H. Cltridy and Natkl. JFVench, for complainant. ,; 

Wed & Wdod, for défendants. ,: 

Before Shikas and Love, JJ. 

Shiras, j. This cause was submîtted with that of same complainant 
against David Bradley & Co. , ante, 295, (just decided,) and as complain- 
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ant's rights are dépendent upon the patent lield valid in that cause, it is 
only necessary in this case to inquire into the question of infringement. 

Tbe answer herein allèges that ihe cultivators sold by défendants are 
manufactured by the Moïine Plow Companv of Moline, 111.^ under let- 
ters patent No. 259,626, issued to B. A. Wright, dated June 13, 1882, 
and No. 266,123, issued to William Evans, dated October, 1G82, of 
which patents the Moline Plow Company is the assignée and owner. The 
patent ûrst named is the third one issued to the same party; it appear- 
ing that complainant is the owner of the first two issued, and the Moline 
Plow Company of the last in date. In the spécifications of the patent 
of 1882 it is stated that "the invention relates toan improved mannerof 
constructing the f rame and applying the springs for the purpose of rais- 
ing, or assisting the operator to raisp, the beams or drag-bars, the spring 
havingAn some cases the additional function of holding the shovels to 
their proper places in the ground." From this statement it is apparent 
that the subject of the patent practically includes Ihe subject of bis prior 
patent of 1881. 

So far as the devîces employed for raisîng the drag-bars are concerned, 
we find them to consist either in the use of a spiral spring operating be- 
tween the upright of the arched axle and the drag-bar, and so connected 
therewith that, when the free end of the drag-bar is lifted, the force of 
the spring is applied through the rotation of the axle to the élévation of 
the drag-bar; or, instead of a spiral spring, it is said a curved or other 
form of spring may be used, from which it is apparent that no signifl- 
cance is attached to a spécial form of spring. In the Evans patent we 
find a spiral spring employed, which is placed around a rod passing at 
its upperend through a guide-plate attached to the upright of the arched 
axle, and Connecting at the opposite end with an arm projeeting from a 
rock-shaft placed in front or rear of the main axle. When the drag-bar 
is elevated it causes the rock-shaft and the arm projeeting therefrom to 
be thrown forward, together with the bottom of the rod around which 
the spring is coiled, which causes the pressure of the spring to be exerted 
through the rock-shaft and its connection with the end of the drag-bar, 
in elevating the latter. In both thèse patents we find that, for the pur- 
pose of elevating the beam or drag-bar of the cultivator, reliance is had 
upon the force or effect of a spring acting between the drag-bar and the 
arched axle of the cultivator in such manner that the elevating effect upon 
the dragfbar increases as the bar is raised, although the tension of the 
spring decreases; and, while variations in form are shown, they are but 
modifications of the means employed by Wright to accomplish that pur- 
pose, and none of them dispense with the essential éléments of bis inven- 
tion. It must therefore be held that, so far as thèse several patents in- 
clude the application of a spring for the purpose and in the gênerai man- 
ner indicated, they are based upon the Wright patent, and are infringe- 
ments thereof. Decree for complainant. 

ix)VB, J., concurs. 
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Celluloïd MANUF'a Co. v. American Zylonite Co. el al. 

(Circuit Court, 8. D. Neu) York. April 18, 1888.) 

Patents pob Intentions — Invention— Cblltjloid. 

The discovery by Stevens that fusel oil was an efficient and cheap solvent 
of camphor, in conjiinction with nitro-cellulose, was patentable, although it 
was known previously that fusel oil was a solvent of camphor, and that vari- 
ons essential oils could be used in conjunction with camphor in the manu- 
facture of pyroxyline. 

In Equity. Bill for infringement of patent. 

C. Wyllys Bats and Frédéric H. Betts, for complainant. 

T. W. Oshom and R. M. Ruggles, for défendants. 

Wallace, J. Stevens was the first to discover the value of fusel oil 
as a solvent of camphor in conjunction with nitro-cellulose. It was 
known previously that fusel oil was a solvent of camphor, and that va- 
rions essential oils could be used in conjunction with camphor in th^ 
manufacture of pyroxyline; but some of thèse oils were not efficient, and 
some were useless as substitutes for the menstrua useJ in producing the 
conversion of pyroxyline when mixed with camphor. It is doubtless true, 
that by experimenting with the whole list of essential oils any compé- 
tent chemist could hâve ascertaihed that fusel oil would, while acting as 
a solvent of the camphor, be efficient in producing the proper conversion 
of pyroxyline, and could hâve reached the discovery by a process of ex- 
clusion. But this is not enoughto defeat a patent. By his experiments 
Stevens obtained a menstruum which gave a better resuit chan the men- 
striia previously used, and at less expense. The fact that alcohol had 
been used for many year«i as a menstruum, when a cheaper solvant could 
hâve been used, and would hâve been, if the availability of fusel oil as 
a substitute had been obvious to those skilled in the art, is inconsistent 
with the suggestion that nothing but the mère exercise of judgment was 
involved in selecting it as a substitute. There should be a decree for the 
complainant. 



"Wellinq V. La Batj. 
Circuit Court, 8. D. Neu> York. June 18, 1888. 
Patents fob Intentions — Infringement — Phactice — Mastek's Repoht— Kœ- 

VIKW. 

In suit for infringement of a patent, the issue being referred to a maâter as 
to whether défendantes alleged infringing article is coffiposed of egual parts 
of talc and shellac, there being proof that défendant consumed in' his busi- 
ness nearly equal amounts of éach, and plaintifl's experts testifying positiyely, 
and défendantes by fair implication, that defendant's article is cotnposèd of 
the two ingrédients iu equal parts, the master's décision to that eHect'will 
Dot be disturbed. 
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In Equîty. On motion for a rehearing. 

This was, a, suit bj William M- Welling against John H. La Bau for 
infringement of a patent. The report of the master in favor of the com- 
plainant was, on the 25th of Eebruary, 1888, confirmed, and the de- 
fendant's exceptions thereto were overruled. 34 Fed. Rep. 40. See, 
also, 12 Fed. Rep. 875, 32 Fed. Rep. 293, and infra. The défend- 
ant now inoves 'for a rehearing upon the sole ground that the court fell 
into errpr in not sustaining the exception to the master's third finding 
of fact, which is as folio ws: "That the said white checks so manufactured 
and sold by the défendant, assuming the fiber white to be talc, contained 
shellac and talc in substantially equal parts." 

Frédéric H. Betts, for complainànt^ 

Lucien Birdseyè and James C. Cloyd, for défendant. 

CoxE, J. To what was said upon the argument but little need be 
ddded fiirther than the statement that, after a re-examination of the rec- 
ord, in the lîght of the elaborate argument and brief addressed to this 
single proposition, the court adhères to the conclusion that there is suf- 
flcient évidence to sustain the master's finding The reasoning of the 
défendant, it is thought, gives uhdue prominence to the testimony pro- 
duôed by him, and practically ignores that bf the complainant. The 
master might bave éredited the former, but evidently he was not con- 
vinced of its truth, ànd was thereforé jùstified in rejecting it, and in ac- 
ceptiiï^ as'true thé stàtements of the complainant and his witness, con- 
firmed as sqine of thein were by the defendant's testimony. The analysis 
of thè^ experts, that of Prof. Chandier ppsitively, and that of Dr. Ledoux 
by fair in^plicàtion, show the white checks to be composed of shellac and 
talc in substantially equal parts, iu addition to this there was proof 
that during the period in question the défendant had consumed in his 
business ïiëarly equal àinouhtsbf thèse ingrédients, —about 16, 000 pounds 
ofeaoh. 'The, question was one of fact, and the master's décision, sus- 
laiiied as it is by évidence, ought not to be disturbed. The motion is 
denied. 



Wellinq V. La Bau. 
(^Circuit Court, S. D. Mw TorH. June 13, 1888.) 

Patents pob iNVBNTioits— Infbingbment-^Motiok to Increase Damages 
— Evidence. 

.: WJiere.in'a snitîor infringement, fortheflrst time upon the hearing of ex- 
ceptions to a master's report upon the accounting the objection has been pre- 
, gented thattha reissue patentas vàid, and, the original patent not having been 

: put in evidencet the court has held that though the reissue is manifestly void 
the: évidence cannot beconsidered because of the inexcusable lâcher of de- 

; fendant in failing to présent itto the court at an earlier day, yet on motion 
for thé court) in its disoretion, to increase the damages under Bev. St. V. S. 

. §§ 49i[8i 4921, ;tli« fact that the patent iB.vqid should be taken into considéra- 
tion. 
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2. SaME^VbXATIOOT tilTIGATION. • • , 'i ■■„, " . i 

In a suit for inîringement of a patent, where the défense, tliough active and 
annoyïûg to'complainant, bas npt been, in a'ieçal sensé, wanton'or unjustifl- 
able, thè défendant having unquestionably considered Himseif in the right and 
haying acted fairly and honestly towards his a,dveraarjr, a motion for the court 
to increase the damages, as it is allowed in its discrétion to do, under Bev. St. 
U. & §§ 491i>, 4921, shoQld not he granted. 

In Equity. 

On motion to increase the damages for infrîngement of complainant's 
letters patent Under Revised Statutes of the United States, sections 4919 
and 4921, referred to in the opinion, section 4919 provides: 

"Daniàgea for the infringemént of any patent may be recovered by action 
on the case in the name of the party interested, either as patentée, assignée, 
or grantee, and whenever in any sueh action a verdict ia renderedfor the plaia- 
tiff, the court may entier judgmént thereon for any sum above tihe amount 
found by the verdict as the actual damages sustalned, aceording t0 the circum- 
Btances of the case, not exceeding three times the amount of such, verdict, to- 
gether with thecoats." 

Section 4921 provides, among other thîngs, as follows: 
"Upon a decree being rendered in any such caae for an infringemént, the 
çomplaini^dit shiali be entitled to recover, in addition tp the profits to be ac- 
coiinted for by: the défendant, the damages the compIainant,bas sustained 
thereby; atfd the court shall assess the same or cause the samè to be assessed 
under its direction. And the court shall hâve thesamô power to increase such 
danoiages, inits discrétion, as isgiven to increase the damages found by ver- 
dicts in actions in the natuv? of actions of trespass upon the case." 

FreâëHdk H. BeU8,{6T comTplain&nt. 

LmSien Birdseye and James Q. Cloyd, for défendant. 

CîoxE, J. Thisis a motion to increase the damages in an equity ac- 
tion for the infringemént of a patent, under sections 4919, 4921, Rev. 
St. The facts appear sufRciently in 12 Fed. Rep 875, 32 Fec Rep. 
298, 84 Fed. Rep, 40, and ante, 301. 

The çomplainant bases the application upon the long pendency of the 
controversy, the persistent resistence of the défendant, the voluminous 
record, and the large sums, in ail $6,738, paid by çomplainant in the 
prosecution of the suit. It is also argued that the master's report is most 
çonservative, and it is obvious from the testimony that the çomplainant 
has sufifered enormous damages, fôr which no compensation is given, 
owing to the difficulty of making légal proof thereof. On the other hand, 
it.is uïged.that the delay in terminating the controversy was not attrib- 
utable toany fault of the défendant; that the propriety and wisdom of 
the défense interposed by him is demonstrated by the fact that, although 
thebillwas based upon six patents, the çomplainant succeeded upon one 
only, and that one is now conceded to be void. The défendant insists 
further that he was warranted in contesting the proceedings before the 
master, as shown by the fact that the çomplainant, though seeking to 
recover upon a great number of articles manufactured by the défendant, 
was limited by the master to a subdivision of a single variety of goods. 
Although the défense that the patent was void as a reissue was set up in 
the answer, the original patent was not put in évidence. The court. 
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upon the hearing of tîié exceptions to the master's report, decided that 
the reissue was manifestly void, but that it was then too late to consider 
the évidence, for the reason that the défendant had been guilty of inex- 
cusable lâches in Qot presenting it to the court at an earlier day. But 
when the court is asked to exercise an exceptional discrétion, and com- 
pel the défendant to pay extraordinary damages, it is surely the duty of 
the court to take into considération the fact that the patent upon which 
the application is foundedîs void, even though the proof which demon- 
strates its invalidity is then, for the first time, brought to the attention 
of the court.. Ùpon other grounds, also, the motion must be denied. 
It is true that this litigation bas been protracted, laborious, and expen- 
sive. It is true that complainant's deoree is not compensative, when 
compared with thelabor put forth in obtaining it. But it is thought 
that the defendant's course, though ànnoying to the complainaat, waa 
not, in a lègiai sensé, wariton, unjustifiable, oi vexatious. There was no 
moment when the défendant could with safety baye abandoned the con- 
test, or been less active in his défense. The proceedings before the mas- 

' t^r were animated and unusually complicated, but this was due more to 
thé nature of the coUtrOvèrsy than to the conduct of either party Tt can- 
not be said that the défendant acted in bad taith. The issues before the 
master were sharply drawn, The testimonr was evenly balanced. The 
défendant, unquestionablyconsidered himself in the right, and was justi- 
fied in pressing his views upon the attention of the master and the court. 
The mère fact that a défense is unsuccessful does not warrant the court 
in punishing the défendant for interposing it. If he acts fairly and hon- 
estly in resistiug the demands of his adversary, he does nothing worthy 
■of censure, even though the debatable ground is contested inch by inch. 
Gnthe contrary, where it is apparent that the défendant bas been aeting 

, fraudulently and in bad faith; that he has been "stubbornl^ litigious;" 
that his défense is without merit, and is interposed for delay, or to har- 
ass and injure the plaintiff and cause him unnecessary annoyance and 
expense; where, in other words, the defendant's conduct is unlawful, 

■ unoonseionable, and deserves punishment, — the statutory relief should be 
given. Unless the cause is one of exceptional hardship, the motion should 
notbegranted. Zanev.Peck, 13 Fed. Rep. 475î Schwarzelv. Hole)ishade, 

.3Msh.Pat. Cas. 116; Brodiev. Mining Cb.,4Fish. Pat. Cas. 137; Guym 
V. Berrell, 1 Blatchf. 244; Sandersv. Logan, 2 Fish. Pat. Cas. 167; Idv- 
ingston v.Woodivorth, 15 How. 546: Peekx. Prame, 9 Blatchf. 194. The 
limited numbeirof reported cases upon this subject is of itself proof of 
thecare with which the courts hâve exercised the discrétion given by the 
statute. The motion is denied. 
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McAdams V. Leveeicsh.* 
{District Court, 8. V. New Tm-k. May 33, 1888.) 

Bhipping— Charteb-Pakty— Dbfects in Vbssel. 

Libelants chartered respondent's steamer to carry passengers between New 
York city and Bedloe's island. On delivery of the vessel, defects were found 
in her engines. which prevented the safe running of the boat. Libelants at- 
tempted to repair the defects, but, being unable to do so, returned the vessel, 
and brought this suit for damages. The défense was that the, boat was in 
good order when delivered, and that the defects were subsequently occasioned 
by libelants' engineer. Ileid, on the évidence, that the boat, when delivered, 
was not fit to enter safely upon the service for which she was engaged, 
through defects in the engines; that, after unsuccessfully attempting to rem- 
edy the defects. libelants were justiiied in returning the boat, and entitled to 
recover such actual légal damage as could be shown 

In Admiralty. Libel for breach of charter in delivering vessel unfit 
for use on route specitied in charter. 
Wilcox, Adanw de MacUin, for libelants. 
Fullerton & Rushmore, for respondent. 

Beown, J. On the 31st of March, 1887, the' libelants, by written 
contract of that date, chartered from the respondent "the side-wheel 
Bteamer lona, for the season of 1887, from the 3ist day of March, or as 
soon thereafter as she could be got ready, for the pur pose of plying be- 
tween New York city and Bedloe's island, for the sym of $2,200 for the 
season, to be delivered to the charterers at Fishkill." By a subséquent 
modification it was agreed that the steamer should be delivered to the 
plaintiffs at Communipaw, Jersey City. She was there delivered to the 
libelants on Saturday, April 2d. The steamer had two compound en- 
gines, working independently, one for each wheel. On attempting to 
use her, it was found that the engines did not work satisfactorily. They 
would stop upon the center when attempting to baek; and once or twice, 
when the boat careened, they came to a stop without signal. Twice she 
ran upon the dock because not properly answering the signal to stop. 
This irregular action occurred on the first day of her trial, after she was 
delivered at Jersey City, and, according to the évidence, before any 
changes were made in the attempt to improve her. The engineer in 
charge of her at that time appears to hâve been a compétent man, ac- 
customed to the use of compound engines, and to handling both together. 
In conséquence of her irregular action but a few trips were ruade on the 
first day; and, as she was considered dangerous, she was at once exam- 
ined by the engineer, and by Mr. Russell, a skilled mechanic, and some 
changes were made in the eccentrics. It was believed that the pistons 
leaked through wear. The springs of the rings were found loose, and 
were tiglitened; but a complète examination could not be made. The 
engineer refused to run her, believing her dangerous; and during the 
fortnight following two other engineers were employed. She was tried 

'Reported by Edward G. Benediot, Esq., of the New York bar. 
v,35F.no.4— 20 
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from time to time, and made a few trips, but with the same results a? be- 
fore; and on the 16th she was returned Isy the charterers to the respond- 
ent at Fishkill. The engineer, who had brought her down the river 
without finding any diflBculty, testified that on examining her at Fishkill 
he found the valves changed "from the position in which he had placed 
them, so asto produce the irregularities complained of; that, after tight" 
ening the rings, and doing varions other repairs upon the boat, she was run 
by- him subsequently from New York to Fire island and elsewhere during 
the season. without difficulty. Various witnesses were called on both 
sides, and the conflict as to the facts is specially embarrassing. Under the 
provisions of this charter, it was the duty of the respondent to deliver the 
steamer in a fit condition for immédiate use upon the route specified. In 
the crowded navigation of this harbor engines which would not reverse 
upon the proper raovenients by the engineer, and were liable at any time 
to stop on the center, or to stop wljen the boat careened, were not fit for 
use, because involving great danger to the lives of her own passengers and 
to those on board of other vessela, This is not disputed; but in behàlf 
of the respondent it was contended that nothing was the matter with 
thèse engines until the adjustments had been changed by the libelants' 
men, after she was delivered. But it is not crédible that any change 
was made in the adjustment of the valves, or that the rings or pistons 
were changed before the trips made on the first day of service, or before 
the difiiculties were found in running her which necessitated the en- 
deavor to remedy the defects. Nor can I discrédit the testimony of the 
various witnesses who testified that she did stop in the dangerous man- 
ner alleged. Nor is it probable that the engineer who was first employed 
would hâve refused to continue the attempt to run her, had no substan- 
lial difficulty existed. Reasonable efforts were made by the libelants to 
remedy the defects. Notice was given to the respondent, who, after 
causing an examination, refused to take back the boat. But the person 
who made the examination in his behalf was not called as a witness on 
the trial. The respondent's engineer testifies that when the boat was 
returned she did not work properly, and, though he ascribes this to the 
change in the valves, this expîanation in no way accounts for the diflB- 
culties that arose before the valves were changed. It was the judgment 
of aU the libelants' engineers and examiners that the pistons leaked. On 
the whole, I am of the opinion that the weight pf testimony shows that 
the boat, when delivered at Jersey City, was not fit to enter safely upon 
the service for which she was engaged, through defects in the engines; 
that, in order to remedy thèse defects, the libelants made ail the efl'orts 
that were legally incumbent upon them; so that, when those efforts were 
found to be unsuccessful, they were justified in returning the boat, as 
they did; and they are therefore eutitled to such actual légal damages as 
may beshown upon the référence which wiU be oxdered for that purpose. 
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SwAN et al. V. FivE Hundked and Fifty Tons Réserve Goal. 

(District Court S. D. New York. May 25, 1888. 

Shipping— Cabri A.GB op Qoods— Demtiekage— Coal. 

Claimant chartered libelant's schooner to take "a cargo of coal" from Syd- 
ney, Cape Breton, to New York, the vessel "to load in turn, subject to the 
régulations of the mines,. * * ■* and every unavoidable hinderance that 
may preveùt the loading * * * excepted. " The charterer intended to 
take a cargo of "culm" coal, but this intention was not communicated to 
libelant. The vessel began loading on the 12th ôf August, was interrupted 
for three days by préférence given a steamer, nnder the régulations of the 
mines, and completed her loading on the 35th. Five days were suflBcient to 
load the vessel. The reason of the delay was the absence of otber vessels to 
take "round" xîoal, both round and culm coal being sent together from the 
mines, and mining being suspended when vessels were not présent tO' take 
round coal, Uètd, that under the gênerai charter for " a cargo of coal, " char- 
terers were not entitled to subject the ship to the delays incident to loading 
a spécial kind of selected coal; that under the spécial exception in the char- 
ter, demurrage could not be allowed for the three days, waiting the steamer; 
but for the remainder of the delay, viz., flve days, the vessel was entitled to 
demurrage. 

In Admiralty. 

Wing, Shoady & Putnam, for libelants. 

Eyland & Zabriskie, for claimant. 

Brown, J. On the 15th of July, 1887, the libelants chartered to the 
claimant the schooner Osseo, to take "a cargo of coal" from Sydney, 
Gape Breton, to New York; the vessel "to load in tum, subject to the 
régulations of the miné, * * * and every unavoidable hinderance 
that may prevent the loading * * * excepted." The vessel arrived 
at Cape Breton, and reported on the llth of August; began loading on 
the 12th; was interrupted for three days by the préférence given to a 
steamer under the régulations of the mines; and completed her loading 
of 650 tons on the 25th. The libelants claim that five days was a suffi- 
cient time for loading, and that they are entitled to demurrage for the 
rest of the time during which the vessel was detained. The circum- 
stances and customs of the min^s at Sydney are stated in the case of 
Eleven Hundred Tons qf Coal, 12 Fed. Rep. 185, to which référence has 
been made; apd the proof was similar on the présent trial. But the 
charter in this case was not, as in that, for a "cargo of culm coal," the 
loading ôf which iâ subject to spécial delays, but was for a "cargo of 
coal" generajly;, and ordinarily a cargo of "round" coal will be loaded 
in half the time taken for culm coal. The libelants testified that they 
did not know thÉit the charterers intended to take culm coal only. The 
reepondent's eviîdence does not show that that was stated in the negotia- 
tions for the charter. But the évidence shows that for some months, at 
l^ast, before this charter was executed, round coal had ceased to be im- 
pbrted on acciount of the high duty upon it, and that the charterers at 

'Reported by Edward G. Bènéàiot, ÉBÇL.,of the New York bar. ■ 
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this time were importing culm coal only. Thèse facts, however, were 
not known to the libelajits. In the case before cited it appears that ves- 
sels loading with culm were loaded at the rate of 150 tons a day. A wit- 
ness called for the respondents, in the présent case, who had often been 
at the mines, but doesnot appearto bave worked them, stated that 40 to 
60 tons a day was a fair average for loading culm coal; the reason being 
that the varions kinds of coal were ail sent down from the mines together 
by cars, a distance of some 10 miles; and as only a small portion of the 
whole was culm, it could not bé loaded faster than received. When 
vessels were not présent to take the other coal, mining was suspended. 
The testimony also shows that the reason for the delay in this case was 
the absence of other vessels to take the round coal that came down from 
the mines with the culm. There is no doubt that the charterers in- 
tended to take a cargo of culm coal only. It is equally certain that this 
was not stated to the respondent; that he had no knowledge of it, and was 
not chargeable with knowledge of it. Upon a gênerai charter for a 
"cargo of coal,"without more, the charterers were not entitled to subject 
the ship to the long delays incident to loading a spécial kind of selected 
coal. To do that the charter should hâve provided for that kind of coal; 
otherwise only the usual time for loading the ordinary run of coal can 
be deemed within the contract, except in so far as this time might be 
extended by the spécial exception named; that is, waiting for her turn 
"subject to the régulations of the mine, and every unavoidable hinder- 
ance that nïay prevent the loading." Under thèse exceptions three days' 
waiting for the steamer are proved. There was no further hinderance 
in loading the ordinary run of cargoes. The libelants admit five days 
to be a sufficient time. for loading; and the testimony of other witnesses 
shows that that would be in fact more than sufficient for loading the or- 
dinary run of coal. ^ Deducting eight days, there remain five, for which 
I must hold the claimants liable, at the agreed rate of $40 a day. De- 
cree for $200, with costs. 



Ulrichs V. Phœnix Horse-Shob Co.^ 

[DUiriet Court, S. D. New ïorie. April 80, 1888.; 

Shipping— Unebasosable Détention — Injubt bt Icb—Halp Damages. 

Iiibelant's canal-boat was sent to respondent's and consignee's dock, and, 
by reason of the présence of other boats, and insufiBcient accommodations 
for mooring and unloading, was detained, and \çhile thus waiting to discharge 
was eut through and sunk by ice which formed in the river. Held, that 
respondents were liable for not furnishing reasonable facilities for unloading 
at that season of the year, under the dailyliabilityof boats to injury from ice; 
but, as libelant's boat was shown to be old and unStfor.any navigation in 
ice, held, foUowing the practice of this court in regard to such boats, where 
no express notice of weakness is glven, that only lialf damages should be al- 
lowed. 

•Eeported by Edward G. Benediot, Esq., of the New York bar. 
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In Admiralty. 

JTyland tfc ZahrisUe, for libelant. 

Eugène Smith and John A. Deady, for respondent. 

Bkown, J. The respondents engaged one Henry Nelson to transport 
a quantity of scrap iron from Brooklyn to their dock at Poughkeepsie. 
Nelson engaged the libelant to take the cargo on board his canal-boat 
Lizzie and Willie. She was towed up the North river, and on Saturday 
was left by the tow at respondents' dock, outside of three other canal- 
boats, which were moored at the end of the dock. The dock was a short 
one, about 60 feet wide, and the only accommodations to moor or unload 
were at the end of the dock. Considérable ice soon appeared in the river, 
and on Wednesday forenoon she was eut through by the ice on her port 
or outside quarter, while the tide was running strong flood. She was 
«till in the same position, outside of three other boats, awaiting her turn 
to unload, and, when seen to be sinking, she was eut loose, to avoid car- 
rying down the other boats, and she sank in 30 feet of water, a short 
distance above. The libelant testifies to several conversations with re- 
spondents' agent upon Monday, in which he says that he asked for safer 
accommodations for his boat; but thèse conversations are ail denied by 
the respondents' witnesses. Such conversations or complaints would be 
much less likely to be remembered by the respondents' witnesses than by 
the libelant'. But several circumstances in his testimony, about which 
he is proved to hâve been mistaken, prevent fuU confidence in the accu- 
racy of his recollection; and I bave great doubt whether any spécifie 
complaints were made before the morning of Wednesday, when it was 
too late, and the ice too thick, to enable any change to be made in time 
to be of benefit to the boat. Whether any such previous notice, how- 
ever, was given or not, I think the respondents must be held liable, un- 
der the circumstances, for not furnishing reasonable facilities for the 
mooring and unloading of the canal boat at that season of the year, and 
under the liabilities to injury and the danger from ice likely to arise daily . 
In engaging canal-boats to come up with cargoes to their dock, it was the 
respondents' légal duty to fumish reasonable facilities for unloading, con- 
sidering the actual circumstances of the time, the weather , and the season. 
The ordinary time allowed to unload a cargo of 265 tons, such as the 
libelant's boat carried, was three days. It could bave been unloaded in 
two had there been no détention from prior boats. But there were three 
boats ahead of the libelant's; and on Wednesday, when the libelant's 
boat sank, the first along-side the dock had not yet been discharged, and 
two others still remained to be discharged. There was no place on either 
side or adjacent where the libelant's boat could go to discharge, and this 
boat was thus kept unreasonably in a very exposed situation. The re- 
spondents' superintendent had an office in New York, and was within 
quick télégraphie communication. It was not reasonable or justifiable 
that boats should be sent up and kept long exposed to the danger of ice 
a,t such a dock at that season. The superintendent must bave known 
that the dock was already incumbered by so many other beats that the 
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libelant's discharge could not be had within a re&sonable time, On the 
other hand, the libelant's boat was plainly an old aûd weak boat, unfit 
for any navigation in ice, or to witfistand any severe pressure. While 
lying outside of three others, it was most exposed to the force of the ice 
in the strong flood-tide, and she was eut through where the pressure of 
the ice would naturally be strongest. Whether a new and strong boat 
could hâve stood the pressure in that exposed situation it is impossible 
to say. In analogous cases, as concerns injuries to very old boats, the 
practice in this court has been to allow half damages only, where no ex- 
press notice of their weakiiess is given. The Reba, 22 Fed. Rep. 546; 
'Me Syracuse, 18 Fed, Rep. 828. Upon the évidence I do not think this 
boat was worth over $300 cash. The libelant has received $125 on ac- 
count of his loss, and I award him half the residue of $175, namely 
$87.50, with interest and costs. 



Petbie ». Heller.^ 

{District Court, S. D. New Tork. June 1, 1888.) 

1. Shipping— Action for Fbeight— Set-Off— Demobbasb Paid Whilb Wait- 
ING POB Cargo. 

Demiirrage paid by respondent to a vessel waîtin^ for cargo to be brought 
to her by him, can be offset under his contract for its transportation by the 
libelant, against the freight due the latter only when the liability to such 
spécial damage is fully understood, and fairly within the contemplation of 
the parties. 

8. Samb— TiMB OF DeLITEBY— BlLIi OF LaDJNG — ^RBASONABLE DlIilGBNCB. 

Libelant cbntraeted to bring cargo in his canal-boat from New Haven, to 
be delivered to respondent on a schooner at Perth Amboy. Through delay 
in the arrivai of the canal-boat, respondent, under his contract with the 
schooner, was compelled to pay demurrage to the latter while she waited for 
it. This he clatmed to offset against libelant's freight, and this suit was 
thereupon brought to recover the full freight; libelant claiming that his con- 
tract was only to deliver as expeditiously as possible; respondent, that the 
cargo was to havé been delivered on a day certain. The bill of lading flxed 
no time for delivery of the cargo. Bad weather caused libelant's delay. 
Held, that thB burden of proof was on respondent to establish a positive day 
for the delivery of the cargo, and that, on the évidence, this had not been 
done. As there was no proof of lack of reasonable diligence on libelant's 
part, held, that he was entitled to full freight. 
8. Bame— Pakol Evidence. 

Paroi évidence cannot be used to insert in a bill of lading a warranty for 
the delivery of cargo at a particular day. 

In Admiralty. Libel for freight. 
Edward 0. Dams, for libelant. 
Hohhs & Qifford, for respondents. 

Bbown, J. The above libel was filed to recover the freîght for trans- 
porting 114 tons of tankage in November, 1887, from New Haven to the 

> Beported by Edward O. Benedlct, ^sçl., oI the New York bar. 
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schooner J, H. Parker, lying at Perth Aniboy. The respondents claîmed 
a déduction of $75, which they had been obliged to pay the Parker for 
the détention of that vessel while waiting for the ta;ikage; and they al- 
leged this to be a légal offset on account of the failure of the libelant to 
transport the tankage expeditiously, and to deliver the same to the 
schoonèr on the 9th of November, as they allège was agreed. The bal- 
ance of freight was tendered and deposited in courte The original con- 
tract was made on the 3d of November, between the libelant and Mr. 
Schmaltz, who was acting on behalf of the respondents. There was no 
written mémorandum of the contract. Mr. Schmaltz testifies that it was 
definitely agreed that the tankage should be delivered on board by the 
9th. The libelant dénies any such agreement. There is no douht that 
the respondents desired to hâve the tankage delivered as soon as possi- 
ble, and that Mr. Schmaltz so stated to the libelant. After the inter- 
view a written agreement was made by the respondents with the master 
of the schoonèr for the delivery of the tankage to the schoonèr by the 9th 
of November. The tankage was not, however, loaded at New Hav«n un- 
til the llth, and was not delivered to the schoonèr until the 16th. At 
the time of the conversation with the libelant, Mr. Schmaltz understood 
that the canal-boat Bill Stanley, on which this tankage was to be brought 
from New Haven, was then loading with sait at Brooklyn, and that, 
after being loaded, she was to be towed to New Haven, unloaded, and 
then loaded with the tankage, and to be thehce brought to Perth Am- 
boy. The respondents were aware of the delays that ensued from time 
to time, and that the boat was not loaded at New Haven until the llth, 
two days after the time they say it was agreed the tankage was to be de- 
livered . The bill of lading, given upon the receipt of the tankage on the 
llth, fixes no time for its delivery Several interviews were had be- 
tween Mr. Schmaltz and the libelant for the purpose of hurrying up the 
tankage; at some of which Mr. Schmaltz testifies that the libelant agreed 
to send a spécial tug to secure immédiate delivery. The libelant testi- 
fies that ail that he agreed to do was to hurry up the delivery as fast as 
possible. 

The burden of proof is upon the respondents to establish a positive 
day for the delivery of the. tankage. The circumstance that after the 
original bargain the respondents agreed to deliver to the schoonèr by the 
9th, by their written contract with the latter, is doubtless entitled to 
Bome wèight; but it is not at ail conclusive. The time would hâve been 
suflScient had the weather been good, and Mr, Schmaltz doubtless sup- 
posed that the 9th was time enough. Had the agreement with the libel- 
ant been for a positive delivery on a day certain, it would hâve been 
more naturaJ to bave put the contract in writing. Several passages in 
the testimony as to the subséquent conversations are most compatible 
with the libelant's statement that his agreement was only to transport 
the tankage as soon as possible, without contracting positively for a fixed 
day of delivery. The tankage was not taken on board at New Haven 
until two days after the 9th. I do not find any statement that the libel- 
ant at that time was charged with breach of contract in not being loaded 
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by the 9th. If the contract had been for a positive delivery at Pertb 
Amboy by the 9th, it would be remarkable that the boat should be 
loaded on the llth, and nothing said before loading as to any claim of 
spécial damages for the delay. In loading on the llth it is scarcely rea- 
sonable to suppose that the libelant understood he was loading under a 
positive contract to deliver on the 9th. It was not until severai days aft- 
erwards that any claim for demurrage of the schooner while waiting for 
the tankage was first mentioned. Such damages, moreover, would not be 
the mère ordinary damage for the détention of such a cargo of tankage, 
and could only be recovered upon a spécial contract made in référence to 
the schooner, with a liability for such spécial damage understood, or fairly 
within the contemplation of the parties. See Tlie Parana, 2 Prob. Div. 
118; The Giulio, 34 Fed. Rep. 909. The proof on this point would be 
InsufiBcient to sustain the spécial damages elaimed. If the bill of lading 
signed by the master of the canal-boat on the shipment of the tankage 
were looked to as the final contract of transportation, paroi évidence 
could not be resorted to, to ingraft upon it a guaranty or warranty for 
the. delivery of the cargo at a particular day; since that would add ma- 
terially to the written contract by throwing upon the libelant ail the 
risks of the weather and of the navigation. The bill of lading cannot be 
thus altered by paroi proof. Rawson v. Lyon, 23 Fed. Rep. 107; Leduc 
V. Ward, 20 Q. B. Div. 475; The Sidonian, 34 Fed. Rep. 805. 

Aside fcom the bill of lading, however, I am not satisfied that the 
libelant made a positive contract to deliver on the 9th, or to do more 
than facilitate the delivery ail in bis power. During the 13 days that 
elapsed between the making of the contract and the actual delivery, the- 
weather, for at least six days, was so bad as to make navigation on 
the Sound in such boats improper and dangerous. Other tugs and towa 
were obliged to ti^ up for better weather. Severai days were lost in 
getting away from New York. Had it been proved that any tow avail- 
able to the libelant left New York for New Haven on Saturday evening, 
it would hâve been the libelant's duty to forward the boat by that tow. 
But his boat would bave arrived at New Haven only one day earlier, 
and would not, probably, on her retum bave arrived in New York mor& 
than one day sooner. But there is no proof that any tow left upon that 
Saturday, and the évidence shows that the boat was forwarded to New 
Haven on the first fit day afterwards. In the absence of a spécifie con- 
tract to fumish a spécial tug, it was certainly not the duty of the libel- 
ant to incur that expense. The évidence shows that the cost of it would 
hâve exceeded the whole freight agreed to be paid. The libelant's déniai 
of the alleged agreement to send such a tug is strengthened by its extrême 
improbability. As I cannot find a positive contract to deliver on the 9th 
November, and as the bill of lading fixes no particular day, and as the 
évidence dbes not establish any lack of reasonable diligence on the libel- 
ant's part in the transportation of the tankage, considering the rough 
weather, he is entitled to a decree for the full amount of the freight, with 
costs. 
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The Mahtha.' 

Steatjs d al. v. The Maktha. 

{IHsirifit Court, B. B. Nm York. May 12, 1888.) 

SHIPPING — LlABILITY FOE DAMAGE— BXPECTBD DETENTION— OpPER TO PAT 

Freight and Charges and Sign Average Bond. 

The steam-ship M. put into Halifax in distress, where she was detained for 
repairs from October until February. The consignée of glycérine on board 
of her, hearing of her probable détention, demanded delivery of the glycérine 
at Halifax, oft'ering td pay the full freight under the bill of lading, together 
witb ail incidental expenses, and to sign a gênerai average bond. This was 
refused, and on delivery of the cargo finally in New York, the glycérine was 
f ound damaged. Hdd, that the vessel was liable for the damage. 

In Admiralty. 

IMo, Ruebsamm & Hubbe, for libelant. 

HiU, Wing & Sfwudy, for claimant. 

Benedict, J. This is an action by the consignée of a consignment of 
glycérine to recover damages of the steam-ship Martha for a failure to 
perform a contract of afifreightment. The Martha left the port of Havre, 
France, bound for New York, on the 17th of September, 1884, with a 
gênerai cargo on board, including 127 barrels of crude glycérine, con- 
signed to the libelant in New York. When a few days out from Havre 
her machinery broke down, and she was compelled to bear away for 
Halifax, being short of a sufficient supply of coal to enable her to reach 
New York. Afler thus bearing away, another accident happened, which 
rendered her machinery useless, and she was finally towed to Halifax, 
where she arrived about the Ist of October, 1884. It was then found 
oecessary, in order to repair her engine, to hâve portions of the engine 
made in Europe, which accordingly was done. This detained the steam- 
ship in Halifax until the 14th day of February, 1885, She then sailed 
for New York, arriving in New York on the 17th day of February, 1885. 
With the exception of some cabbages, the whole cargo remained undis- 
turbed in the hold of the steamer until she arrived in New York. As 
60on as the probability of a long détention of the steamer became known 
to the consignée bf the glycérine, he applied to the owner of the steamer, 
through his agent in New York, for a delivery to him of the glycérine 
in Halifax, and offered to pay the full freight under the bill of lading, 
together with aU incidental expenses, and to sign the ordinary average 
bond. This delivery the ship-owner refused to make, and the libelant 
thereupon notified the ship's agent in New York that he should hold the 
ship for any damages that might be sustained by the détention of the 
glycérine. When the ship arrived in New York it appeared that a large 
number of the barrels of glycérine were entirely empty, the glycérine 
having leaked out, and the glycérine that remained in the other barrels 

'Roported by Edward G. Benedict, Esq., of the New York bar. 
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had become deteriorated by reason of its having become mixed with the 
tar with which the barrels were coated. This damage the libelant now 
seeks to recover of the steamer*. 

The demand for a delivery of the glycérine in Halifax, aceompanied 
■with a tender of payment of full freight, together with ail incidental ex- 
penses, and an average bond, is testified to by the consignée who made 
the tender, and by the agent of the ship, through whom it was made. 
Against this testimony there is nothing, and I see no reason upon which 
tô reject the évidence. The fact being found that the vessel, in October, 
put into Halifax, a port of distresa, in need of repairs, that were not to 
be completed until the following February; that the consignée of the 
merchandise offered to take it in Halifax, and pay ail the freight pro- 
vided for in the bill of lading, together with ail the expenses incident 
thereto, and to sign an average bond; and that the ship-owner, without 
a reasonable excuse refused to make such delivery, but, on the contrary, 
held the goods in the ship until her arrivai at the port of New York, — 
the liability of the ship for ail damages caused to the libelant by reason 
of the détention seems clear. Let a decree be entered in favor of the 
libelant^ with a référence to ascertain the amount of bis damages. 



The Sylvan Steeam. 

{District Court, N. D. New York. June 18, 1888.) 

t. HABiTiMji Liens — Undeb Statb Laws — Fok Supplies— Admiralty — Jubis- 

DIOTION. 

8 Rev. St. N. Y (7th Ed.) 2404-2410, as amended by Laws lis86, p. 170, pro- 
Tiding for a lien upon ships and vessels for supplies furnished tbem in tneir 
borne port, though inyalid for tbe purpose of conferring jurisdiction to ea- 
f orce tbe contract by proceedings m rem in tbe state courts, create a lien wbicb, 
■will be recognized and enforced in admiralty. 

8. Samb— Supplies— RuNNiNG Account. 

Under 8 Rev. St. N. Y. (7th Ed.) 2404-2410, as amended by Laws 1886, p. 170, 
providing for a lien on vessels for supplies f ornisbed tbem, tbe lien will attaçb, 
altbougb tbe demand be for a running account. 

8. Sàme — Sale to Btbwakd. 

' Where supplies were sold to the unif ormed and certiflcated steward of a ves- 
sel, with the l^nowledge and consent of tbe master, and in one instance to the 
master himself , tbe owners of the vessel cannot escape liability theref or on the 
ground that tbey had a contract with a ârm of caterers to f eed the passengers; 
the vendor having no notice thereof. 

1. Evidence — Documektaht— Book Entries. 

Where it appeared, irrespective of a book of account, that certain items of 

foods entered therein as sold weredelivered; that certain entries were taken 
own frOm the lips of the purchaser, and known by him to state the transac- 
tion correctly; and that the goods were placed in the vendor's wagon inthe 
usual course of. business for delivery to the purchaser, — altbougb the book is 
hot compétent évidence of items not proven, there is évidence of a sale and 
delivery of goods, and the quantity may be established by référence to a com- 
mlssioner. 

In Admiralty. Libel for supplies furnished a vessel. 
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Horace G, Pîerce, forlibelant. 
WiRiam N. CogswéU, fo^ lespondent. 

CoxE, J, The libelant seeks to recover for SHpplies furnished, during 
June and July, 1887, to the steam-vessel Sylvan Stream, in her home 
port, by virtue of the provisions of the statutes of this state providing 
for a lien in such circunistances. '6 Rev. St. N. Y. (7th Ed.) 2404-2410; 
Amend, Lawa 1886, p, 170. The défenses are — First, that this statute is 
■unconstitutional; seccmd, that, if valid, it is not applicable to a running 
account; third, that the libelant's contract was not with the boat, and 
did not create a lien; and, fourth, that the évidence is insufEcient to es- 
tablish a sale and delivery of the goods. It is now well settled that the 
sections of the act in question which attempt to confer jurisdiction upon 
the State courts to enforce a maritime contract by proceedings m rem are 
unconstitutional and void. The Moses Taylor, 4 Wall. 411; Th& Hme v. 
Trevor, Id. 655; In re Joséphine, 39 N. Y. 19; Brookman v, Hamîli, 43 N. 
Y. 554; Vose v. Cockcrofi, 44 N. Y. 415; 3%e Edith, 94 U. S. 518. , On the 
the other hand, it is with equal certainty established that the sections of 
the statute which, in maritime contracts, created a lien, are valid, and 
can be enforced in the admiralty. The décision in The Edith, 11 Blatchf. 
451, relied upon by therespondent, was overruled in The John Farron, 14 
jBlatchf. 24, upon the authority of The Lottawanna, 21 Wall. 558. Since 
that time it has been the constant and uniform practice of the admiralty 
courts to recognize and enforce liens in maritime contracts created by 
state législation. Among many reported cases see the foUowing, which 
arose under the statutes of New York: The Ddos DeWolf, 3 Fed. Rep. 
236; The Julia L. Sherwood, 14 Fed. Rep. 590; TheEUa B., 26 Fed. Rep.' 
111; TheAUimonSumner, 28 Fed. Rep. 670; The Grapeshot, 22 Fed. Rep. 
123; The Arctic, Id. 126. And the foUowing under similar statutes in 
other states: The Bumside, 3 Fed. Rep. 228; 2%e Guiding Star, 18 Fed, 
Rep. 263; The Canary No. 2, 22 Fed. Rep. 532; The Howard, 29 Fed. 
Rep. 604; The Hdem Broum, 28 Fed. Rep. 111; 2%e Venture, 26 Fed. 
285; The Hurm, 29 Fed Rep. 183; The Kate Hinchman, 7 Biss. 238. 

The proposition that the libelant's debt was made up of items ex- 
tending over a period of two months, and that the statute does not apply 
to a running account, cannot be maintained. The Grapeshot, supra. 

The goods were sold upon the order of the uniformed and certificated 
steward of the Sylvan Stream, with the knowledge and consent of the 
master. In one instance they were ordered and delivered to the master 
himself. The charges were ail made to the boat in the libelant's day- 
book, and a pass-book was kept with the boat, which was delivered to 
and retained by the steward. The fact that the owners had a contract 
with a firm of caterers to feed passengers and crew during the season of 
1887 is of no importance, because the fact was whoUy unknown to the 
libelant. He could not hâve intended to give crédit to the firm, for he 
had never heard of them; nor to the owners, because he did not know 
who the owners were. It seems entirely clear that crédit was given to 
the vessel, and to her alone. The libelant furnished the supplies upon 
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the order of one who appeared to be the agent of the boat, with the ap- 
probation of the master, and the apparent approbation of the owners. 
If the facts were otherwise than as they appeared to be, the owners, and 
not the libelant, should suffer the conséquences. If Gaffney was not the 
steward of the Sylvan Streara, he should not hâve been permitted to ad- 
vertise himself as su eh to the public. It is too late, after permitting the 
libelant to be misled by appearances, which would hâve deceived the 
most cautions dealer, to turn him over foi" payment to a worthless 
and absconding partnership because of a secret agréera ent existing be- 
tween such partnership and the owners of the boat. The libelant's day- 
book cannot properly be received in évidence in its entirety as a book of 
account to establish the truth of charges therein made. Gould v. Con- 
way, 59 Barb. 356; Vosburgh v. Thayer, 12 Johns. 461; Ives v. Waters, 30 
Hun, 297, and cases cited. In every case where there has been a long 
course of dealing between parties it is well-nigh impossible to provc by 
the positive recollection of a witness the delivery of every item in a long 
account. It is so hère; but delivery of several of the items were proved 
irrespective of the book. In other instances the entries were shown to 
be original entries taken down by the witness from the lips of the pur- 
chaser, or in his présence, and known by him at the time to correctly 
State the transaction. It was also proved that the goods were placed in 
libelant's wagon in the usual course of business for delivery to the steam- 
boat. In a large raajority of instances the memoranda found in the book 
are compétent as having been made contemporaneously with the order, 
by a witness who knew them to correctly state the facts. Guy v. Mead, 
22 N. Y. 462. There was no complaint that the articles charged were 
'not received, and there is no prêteuse on the part of the respondent that 
they were not ail delivered on board the boat. It follows that the libel- 
ant is entitled to recover; the exact amount, however, it is not easy to 
détermine upon the évidence now before the court, as many of the mem- 
oranda in the day-book are not properly verified, There should be a de- 
cree for the libelant, with costs, and, unless the parties can agrée, a réf- 
érence to compute the amount. 
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The City of Tbitro.' 

Balmee et al. v. The City of Tkubo. 

(District Court, 8. D. Neu) York. June 5, 1888.) 

1. CoiiMsiON — Between Stbam and Sail — Général Responsibiutt. 

Where upon the whoie case there is no décisive évidence of fault on the 
part of the sailing vessel, the steamer must answer for the collision, if it was 
not inévitable. 

2. Samb— Failurb of Steamer to Avoid Sailing Vessel. 

The schooner W. M. was sailing eastward by night through Long Island 
Sound, when she perceived, some miles distant, and nearly ahead, the ligbts 
of the steamer City of T. The steam-ship, sailing nearly due west, struck the 
Bchooner, and sank her. The testimony from the schooner was positive that 
she madè np change of course. The steamer alleged that the schooner altered 
her course, and showed four changes in her colored lights, and that this 
brouçht about the collision. Held, that the schooner's lights were elther not 
seen in tinie by the steamer, or were neglected after being seen, and that the 
cause of the collision was the failure of the steamer to shape her course sea- 
sonably, so as to go on either side of the schooner with safety. 

In Admiralty. 

R. D. Benedkt, for libelants. 

Sidney Ckuhh, forclaimants. 

Beown, J. On the 6th of February, 1888, at about 9 o'clock p. m., 
■wbile the libelant's schooner William Mackay was sailing eastward in 
Long Island' Sound, a little to the westward of the Race, she came in col- 
lision with the steam-ship City of Truro, going west, and sank in a few 
minutes afterwards. This libel was fîled for the loss of the schooner and 
cargo. The weather was good; the night clear, but dark, and good for 
seeing lights. The proper course of the schooner was east. Her wit- 
nesses testify that that was the course on which she was sailing, and 
which she maintained without change until the collision. The wind was 
about N. N. W., i. e., about two points abaft the beam. She had ail 
eails set, and was going at the rate of about four miles per hour. The 
steamer's course was about due west. Before the collision her wheel was 
put hard a-starboard, and at the time of collision she had swung from 
two to three points to the southward. The schooner's bowsprit struck 
the steamer on her starboard side, about 30 or 40 feet from her stem, 
and was broken near the cap, and then her stem struck the steamer fur- 
ther aft, and was more or less carried away. Her master and three other 
men had barely time to escape in a small boat before the schooner sank. 

The libel charges fault upon the steamer in that, being to the north- 
ward of the schooner's course, she improperly undertook to cross the lat- 
ter's bows, and did not keep out of her way, as she was bound to do. 
The faults charged upon the schooner are that she was improperly steered, 
and did not keep her proper course; that she showed four times a change 

• Reported byEdward O. Benedlct, Esq., of the Hew York bar. 
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in lier coîored lights, and finally sheered to starboard under a port wheel, 
which, it is alleged, was the imtnediate cause of the collision. The nav- 
igation of the schooner, at the time of the collision, and before, was in 
charge of the ca,ptain, assisted by a ypung manj-whp was at the wheel. 
There were but two olher men on board, and they were below. The 
captain and the wheelsman testify positively that no change was made 
in their course. Their account of the matter, from the time the steam- 
er'swhite liglitwas seen, three ôr four miles distant, a little on théirport 
."bow, is, in itself, natural, consistent, and crédible. Nor do I discover 
in their testimony anything to cast suspicion on their capacity or truth- 
fulness. The testimony as to the précise angle of collision is too uncer- 
tain to be entitled to great wêight. The angle must hâve been less than 
a right angle, or the vessels would not hâve passed starboard to starboard. 
When, upon the whole case, there is no décisive évidence of ^ault on the 
part of the sàiling vessel, the steamer must answer forthe collision, where 
no circumstances appear to show that the accident was inévitable. With 
plenty of sea-room, and in good Wèather, a steamer is bound to takethe 
necessary measures in time to avoid a sailing vessel. 

The différent accounts of the several persons examined in behalf of the 
steamer are in many respects widely discrepant, and even inconsistent 
with themselves and with eacb other. Though four changes of the 
schooner's lights from red to green, and vice versa fi;om green to red, are 
alleged to hâve been seen by several witnesses, only one testifies that at 
any time were both of the schooner's lights seen, and that only once; and 
of this there is some doubt. This is strong evidepce of a lack of proper 
attention to the schooner, if the several changes of lights occurred as al- 
leged. The last three changes are stated to hâve occurred within inter- 
vais of a few seconds only. If thèse several changes were seen, they might 
be caused merely by a little y awing of the schooner while sailing under an 
aft wind, which would in no way involve any such substantial change of 
the schooner's course as to interfère with the steamer's performance of 
lier duty to keep out of the way by a reasonable margin, if she had sear 
sonably shaped her course to do so. I find it impossible, also, to crédit 
the statement of the steamer's witnesses that the green light of the schooner 
was first seen a little on her port bow, and then brought by a starboard 
wheel to bear two points ofF the steamer's starboard bow, at any such 
considérable distance as the steamer's witnesses allège. The estimâtes 
of the distance at which the schooner first starboarded are very diverse, 
and it is difficult to .corne to any satisfactory conclusion upon the steam- 
er's testimony alone. The master thinks the schooner's light was first 
seen when a mile and a half distant; but from what he says was done 
in the short time that elapsed up to the collision, it is difficult to make 
out a whole interval of two minutes from the time the schooner's light 
was first seen; or that the schooner could hâve been as much as a half 
mile distant. When the order to hard a-starboard was given, the vessels 
were prpbably not over 200 or 800 yards apart. On the whole, I am 
inclined to the opinion that the steamer was observed from the schooner 
long before the schooner was observed from the steamer; that they were 
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goïng in very nearly opposite directions, the steamer beîngatflrst a littîe 
to the northward of the schooner and a little on her port bow; that the 
scfaooner's lights either were not noticed until they were quite near, or, 
if noticed from one to two miles ofiF, were neglected afterwards t'il q<irite 
near, and that it was the schooner 's red Ught that had been ail the titne 
before exposed to view; that the steamer then put her he.'rQ hard a-star- 
board to cross the schooner's bows; that the steamer was in fault for not 
seasonably shaping her course to go on either side of the schooner by a 
reasonable margin forsafety, as she might easily hâve done; and that the 
évidence does not sustain either of the faults alleged against the schooner. 
The libelant is therefore entitled to a decree, with an order of référence 
to compute the damages. 



McAvoY V. The Mignon.* 
(Dùiriet Court, E. B. New York. May 12, 1888. 

COIitlBION— BbTWBEN StBAM Airo SaIL— LUFFING. 

The sloop T., sailing across New York bay from Bay Bidge, and the steam- 
yacht M., proceeding down the bay, came in collision. The only question in- 
volved in the case was whether the sloop held her course. On the évidence, 
MA, that the sloop luffed without perceiving the proximity of the yacht, and 
that this was the cause of the collision. 

In Admiràlty. Libel for damages. 
Âixacmtder & Ash, for libelant. 
Bîandy & Hatch, for claimant. 

BENiÉDicT, J. This action arose ont of the collision whîcli occurred 
inihe bay of New York, on the 14th day of September, 1886, between 
the yacht Mignon and the sloop Typhoon. The yacht Mignon was a 
smaU steam-yacht, at the time proceeding down the bay to see the race 
between the Genesta and the Puritan. The wind was light from E. S. 
E., and the tide high water slack. The sloop was tacking down the 
bay. At Bay Ridge she tacked, and came on to the port tack, and stood 
over-across the bay. When about the middle of the channel, the sloop 
and the yacht came in collision, the boom of the sloop running into the 
starboard door forward of the yacht's cabin. Both vessels were dam- 
aged. For tiiq damages to this sloop the action is brought. On the 
part of the sloop it is claimed that she held her course, and wbile on her 
course was run into by the yacht because of the failure of those on the 
yacht to see her. On the part of the yacht it is contended that the sloop 
crossed the yacht's bows on her course, and then suddenly came into the 
w^d, and 80 threw herself in the way of the yacht whén it was impossi- 
ble for the yacht to avoid her. The case tums upon the question whether 

'Reported by Edward G. Benediot,- Bsq., of the New York bar. 
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the sloop held hçr course or not. The case présents this peculiarity: 
that neither the master nor any of the crew of the yacht were called as wit- 
nesses. The absence of the master is excused by his being sick. Tha 
owner of the yacht was standing by the pilot-house at the time of the 
accident,and a gentleman, a guest, was also standing there, with two la- 
dies, also guests, at the time of the accident. Thèse are the only wit- 
nesses on the part of the yacht. They ail concur in stating that the rea- 
son of the collision was a sudden lufï into the wind by the sloop, just 
affer she had passed the bow of the yacht. Thèse witnesses also testify 
that the master of the sloop, at the time of the accident, stated that he 
did not see the yacht, and that the collision was owing to his fault. The 
owner of me yacht also testifies that a few days after the accident the owner 
of the sloop called at his office to ascertain the damages, and there ad- 
mitted his liability to pay. On the part of the libelant three witnesses 
are called, being the owner and crew of the sloop. Thèse witnesses ail 
assert that the sloop held her course, and did not corne into the wind. 
The admission of the owner, testified to by those on the yacht, is denied 
by the owner of the sloop. The absence of any of the crew of the yacht 
renders it somewhat unsatisfactory to détermine the case upon the testi- 
mony presented. My impression from the testimony adduced is that 
the race, then about to start from a point below the sloop, engrossed the 
attention of those on the sloop, and that they came into the wind with 
the idea of coming near to the fleet attending the racing yachts, without 
observing the proximity of the yacht. The race and fleet below them 
furnished a sufBcient motive for sucli a maneuver on the part of me sloop. 
It is difBcult to see how the yacht could fail to see the sloop, because 
the sloop was sailing between them and the racing fleet ahead of them, 
and equally diflicult to account for her not avoiding the sloop, if the 
sloop held her course. I incline also to believe the testimony of the 
yacht as to the admissions. My conclusion, therefore, is that the collis- 
ion in question was not caused by any fault on the part of the yacht, 
and the ilbel must be dismissed, with costs. 



The Susquehanna.' 
The Wm. C. Nicol. 



Iawbbncbvillb Cemenx Co. v. The Susquehanna and The Wm. C. 

NlCOL. 

(Diatriet Court, 8. D. Mw York. April 81, 1888.) 

1. COLIilBION— RiGHT OP WaY— SlONALS. 

A Steamer, having the right of w«y, that seasonably indicates to anotherby 
her owB original signal of two whistles tbat the latter shaU go ahead of her, 

• Eeported by Edward G-. Benedict, Esq., of the New York bar. 
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takes on hefself the duty to go astern of the other, and îs bound to give way 
or stop in time to prevent collision, and she is solely responsible if the other 
keeps on as agreed, ahd could not, by stopping or backing, avoid collision 
when the danger of it flrst appeared. 

2. Same— Stopfing to Avoib Collisiojst. 

The ferry-boat 8. was crossing the North river, and approaching her New 
York slip. The tug N., going down stream near the docks, had the ferry- 
boat below her, a:nd on her starboard hand. The ferry-boat, not noticingthe 
N., blew a signal of two whistles to the tug B., belonging to the same' Com- 
pany as the 8., and which was going in nearly the same direction, but slightly 
crossing the S.'s course on her starboard hand. The N. supposed the two 
whistles were intended for her, and answered with two, as did the B.i and the 
N". kept on to cross the ferry-boat's bow. The latter heard the answer of the 
N., and a little after repeated her signal of two whistles, and the jST. again an- 
swered with two. The ferry-boat did not stop or back in time to avoid col- 

' lision. Mèld thax, though the ferry-boat had the rigbt of way by the usual 
rule, the N. was justifled in believmg that the 8. s flrst signal was meant for 
her, and in going ahead accordingly; and the fact that the ferry-boat, on hear- 
ing the N.*s answer, repeated her signal, estopped her from the contention 
that her flrst signal was not for the N. : and, as she did not, by stopping in 
time, avoid the B., the ferry-boat was solely responsible for the collision. 

In Admiraltj' Libel for damages. 

WUcox, Adams & Macklin, for the Susquehanna. 

£. D. McOarthy, for the Nicol. 

Beown, J. On the 16th of June, 1885, a few minutes past 4 p. m., 
as the ferry-boat Susquehanna, from Pavonia ferry, N. J., was crossing 
the North river, and approaching her slip at the foot ai Chambers street, 
she came in collision with the libelant's canal-boat, which was proceed- 
ing down river lashed to the starboard side of the tug Wm. C. Nîcol. 
The forwardend of the ferry-boat strack the canal-boat at nearly right an- 
gles, probably angling from one to two points only up river, about 25 feet 
from the stem of the latter, damaging both boats, and injuring thè cargo 
of the canal-boat, for which damage the above libeld were filedj Tha 
place of collision was not more than 200 or 300 feet off from the end of 
pier 20, at the upper side of Chambers-Street slip. The tug and tow 
were proceeding nearly straight down river. The tide was strong ebb, 
running probably between two and three knots; the weather dear. As 
the tug had the ferry-boat on her starboard hand when the necessity of 
précaution commenced, it was the primary duty of the tug to keep out 
of the way; and, as the situation of the two boats- was known as the 
fourth or fifth situation under the inspectors' rules, the proper course for 
tiie tug would hâve been to give a signal of one whistle, port her wheel, 
and go under the stem of the ferry-boat. There was nothing to prevent 
this being done. But when the two were at a distance of at least 1 ,500 
feet apart, the ferry-boat gave a signal of two whistles, which her pilot 
testifles was designed for the tug Buffalo, which had a railroad float in 
tow, and beionged to the same line as the Susquehanna, and was on her 
starboard hand, below her in the river, crossing in nearly the same di- 
rection, but heading a little across her bow. This signal the pilot of the 
Nicol understood, as he testifies, to be designed -for the Nicol. Both 
tugs immediately answered with a corresponding signal of two blàsts 
v.36F.no.4— 21 
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eachj that of tbe Buffalo being a moment first, and that of the Nicol 
çomirig " right on. top , of it. " Both answering signais trere heard by the 
piîot of the ferry-boat. He did not immediately give any further sig- 
nal; but soon afterwards, when probably 600 or 700 feet distant from 
tbe Nicol, hé gave to her a signal of two whistleS, and slowed hia en- 
gine. Tbe Nicol at once replied witb two, and ordered the engineer to 
go aiiead strong. When the boats were 300 or 400 feet apart, the pilot 
of the Susquebanna rang bells to stop and reverse. The orders were 
obeyed, but tbe boats came in collision as above stated. When within 
about 50 feet'of each otber, the pilot of the tug put his wheel hard a-port, 
in order tb swing his stèrn to port as rauch as possible; but the maneu- 
Ter was unavailing to avoid collision. If the tug's first signal of two 
blasts is, under thèse circumstances, to be treated as an original signal, 
and not as an answer to the prevîous similar signal of tbe Susquebanna, 
I should be bound to hold the Nicol in fault; because the ferry-boat had 
the right of way, and was required to keep her course under the rules, 
and aiso because she was approaching her slip. Tbe tug was on botb 
grounds primarily bound to keep out of her way; and if her attempt to 
go abead of the ferry-boàt was a manéuver of her own choosing, witb an 
original signal of two whistles, that course would bave been at her own 
risk. She would bave had no right to expect the ferry-boat to change 
çither her direction or her speed until risk of collision was apparent; and, 
if collision ensyed, the tug must in any event hâve been held in fault 
for choosing tbat course, when a safe course astem, in accordance with 
the rules, waa open and unobstructed. The Greenpoint, 31 Fed. Rep. 
231; The E. M. Webster, 22 Fed. Rep. 171. 

I think tibe Susquebanna i^in this case, however, estopped from the 
contention tbç^t her own first signal of two whistles should not hâve been 
understood bythe Nicol as a signal that the tug should go abead of her. 
There was nothing in the situation, so far as I can see, that should bave 
led the Nicol to suppose that that signal was intended for the Buffalo 
aud not for her. . Tbe course of the Nicol was more tbreatening to the 
ferry-boat than was tbe course of the Buffalo, because tbe Nicol was 
coming down witb the tide straight across the entrance to the slip. Tbe 
Buffalo belonged to tbe same line witb the ferry-boat, and the ordinary 
practice witb référence to each otber waa presumably the better known. 
That tbe first signal, under tbe circumstances, would most naturally bave 
been given to the Nicol, is confirmed by the direct statement of the pilot 
of the, Susquebanna, ,who testified that, if he had seen the Nicol before 
signaling the Buffalo, he should first bave given a signal of one whistle to 
the Nicol, indicatîng that she should go astem of him ; and that, after hav- 
ing received her repiy.he should then hâve given a signal of two whistles 
tp.thie Buffalo. Eut he was bound to see the Nicol, and the latter's pilot 
was bound to présume tbat he was seen, and that tbe first signal was 
given to bim^ as it ought to bave been. With this testimony of the two 
pilots,— namely, that of the Nicol, that be did understand tbat the ferry- 
boat's signal was intended for him; and that of tbe ferry-boat's pilot, 
that he should bave given the Nicol the first signal bad be noticed her, — 
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I do not see how it is poissiblé for the Susquéhànna to maintain the po- 
sition that the Nicol 's pilot was not aùtiiorized and bound to consider 
thie first signal as a signal to him. Again, had the pilot of the ferry'- 
boat, after hearing the Nîcol's immédiate reply «f two whistles, notbeen 
willing that his former signal should be treated by the Nicol as a sîgilal 
given io her, it was plainly his duty to indicate his design iniraediately 
by a new signal of one whistle, whieh he might inétantly havè given, 
ànd there would then hâve been abundant time for the Nicol to go astèrn. 
But he testifies that, having heard the answer of two blasts from the Nicol, 
he concluded to "let it stand;" and, not long after, he repeated the same 
signal, and âgain received the same reply. Thè engineer's testimony, 
and the testimony of other witnesses as to the distance of the two boats 
at the first exchange of whistles, and the much léssi distance ât thé sec- 
ond exchange, shows that the second signal given by the ferry-boat "wds 
not given immediately, nor as an answer to the tug's first signal; but as 
a new and original signal, after the ferry-boat had made a considérable 
distance towards the New York shore, and some considérable time after 
the first signa], and that, as a new signal, it was replied to by the Nicol. 
Thèse subséquent acts of the pilot of the ferry-boat were understood to 
be, and could only be understood to be, a confirmation of vhe original 
signal as a signal designed to direct the Nicol to go ahead, and that the 
ferry-boat would go astern. The fact, also, that the Nicol's first two 
blasts, though heard, were not at once answered by the ferry-boat, proves 
that the pilot of the latter understood them as an answer to his own first 
two blasts as an original signal. Knowing, therefore, the understanding 
of the Nicol, and assenting thereto by not immediately dissenting, and 
confirming it afterwards, as she did, the ferry-boat is estopped from 
availingherselfof the fact that her first signal was really designed for the 
Buffalo only, which the Nicol did not know and had no right to pré- 
sume. The case must be treated, therefore, as the signal Was under- 
stood by the Nicol, and as the pilot of the ferry-boat immediately knew 
it was understood, namely, as an original signal to the tug to go ahead. 
The initiative being taken by the ferry-boat with a signal of two whistles, 
signifying that the tug should go ahead while she would go astern, the cases 
of The Grempoint and The Webster are evidently inapplicable. It would 
bave been a great fault in the tug, after such an agreement, tohave done 
anything to thwart it. She could not lawfuUy bave either gone to star- 
board under a port wheel, or reduced her speed, except under the press- 
ure of évident and positive necessity, in order to avoid collision. The 
NmthfiddyA Ben. 112; The Britannia, 34 Fed. Rep, 646; The St. John, 
Id. 763, 

It was not unlawful, nor a fault in the Nicol, to assent to the feriy- 
boat's going astern of her, as by her original sigùal she requested th» 
privilège of doing. When thèse signais were exchanged there was plehty 
of time and spa,ce for her to do so. It was not for the pilot of the Nicol 
to debate the risasons which the pilot of the ferry-boat might hâve for the 
signal which seemed to be designed for him . It might be that she wîshed 
to delay until another boat had left her slip, as is sometimes dohe; or in 
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the strong ebb-tide she might hâve got so far down river that, in order 
to enter the slip easily, she preferred to starboard strong, and go astern 
of the tug. It was not unlawful for the ferry-boat, though having the 
rightof way and primarily bound to keep her course, to request the Nicol 
to go ahead and to allow her to go astern ; and when this course was agreed 
on by the Nicol's reply, and acted on by the latter, the ferry-boat took 
on herself the duty of going astern of the other, and was bound to give 
way, and to stop and back, and take seasonably any other measures need- 
ful to avoid collision, The pilot of the Nicol had a right to assume that 
the exceptional signal was given him for good reasons, to act accordingly, 
and to rely upon the ferry-boat's taking whatever steps were necessary to go 
astern of him, as she had agreed to do, and as in this case she might easily 
hâve done. If the évidence had been sufficient to establish the ferry- 
boat's further contention that the tug shortly before the collision stopped 
her engines, I should find her in fault; since this would hâve been a ma- 
neuver in violation of the agreement directly contributing to the collision. 
The Britannia and The St. John, mpra, Such stopping is denied, and 
there is no évidence of it, except tbe inferences of some of the witnesses 
of the ferry-boat derived from the supposed irregularity in the appear- 
ance of the exhaust steam, This is too uncertain, as against the positive 
testimony of those on board the tug, who testify that the only order given 
affecting speed wasto hook up strong. Thataided the ferry-boat's going 
astern, and in no way tended to thwart her. The tug was no doubt navi- 
gating nearer to the piers than she had any right to go, and, had she 
taken the initiative, she would hâve been required,as I bave said, to go 
to starboard, and to leave the ferry-boat a free course. But the signala 
in this case were exchanged at areasonable and sufficient distance. The 
ferry-boat was then probably about one-third of the way across the river, 
from the New York shore. The ferry-boat, in effect, took the initiative, 
and directed the tug to go between her and the shore, and let her go astern. 
There was abundant time and space for this mode of passing each other, 
and for the ferry-boat to go astern without embarrassment, as is proved 
by the fact that after the collision she went on into her slip without difiB- 
culty. Under such circumstances, the jjroximate cause of the collision 
is not the position of one of the vessels in the wrong part of the river, 
but the bad navigation only. The F. M. WUson, 7 Ben. 367; The Bri- 
tannia, 34 Fed. Rep. 546, and cases there cited; Cayzer v. Carron Go., 
9App Cas.873. 

, There is some testimony on the part of the ferry-boat that, just before 
the collision, the tug starboarded her wheel so as to throw her stem against 
the ferry-boat. But the évidence of the tug's witnesses is that her helm 
was ported, and not starboarded; and this is to some extent confirmed 
by the fact that at the collision the tug was pointing a little across the 
river towards the Central ferry on the Jersey shore; whereas she had pre- 
viously been ppinting about straight down river, or, if anything, work- 
ing a little towards the New York shore. Several witnesses for the fer- 
ry-boat further testify that the quick-water on backing her engines had 
reached her bows before collision, and from this circumstanceitisclaimed 
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that she was actually still in the water; or, as some say, actually mov- 
ing back towards the Jersey shore. In a laige part of the collision cases 
in this harborthere issimilar testimony, and a similar contention on the 
part of one of the two boats. Nearly always there are other circum- 
stances and testimony, as in this case, which show, eittei that the wit- 
nesses are mistaken as to the time when the quick-water was observed at 
the bows, orelse that that circumstance is not incompatible with the con- 
tinued forward motion of the boat. That the ferry-boat in this case had 
some forward motion up to the moment of collision is proved by the faet 
of her continued approach to the Nicol at nearly right angles; by thé 
nature of the damage done; and by the shock, which was sufficient to be 
felt by the engineer of the ferry-boat, though the stern of the tug, under 
her port helm, was swinging, if anything, towards the New York shore. 
The real cause of the collision was the faet that the lookout of the ferry- 
boat, though he saw the tug some time before the first signais, did not 
report her, supposing that his pilot would see her, "as she was plainly 
visible;" and the faet that the pilot, not having noticed the tug, gave a 
signal, which, had he observed the tug, would not hâve been given; and 
because when, on hearing the tug's answer, he concluded to let his own 
previous signal stand as a signal to the latter, he did not at once take the 
necessary measures to goastern, as his signal imported thathe would do. 
I do not find any fault proved against the tug; because, at the time when 
her pilot first had any reason to apprehend danger, he could do nothing to 
avert it by stopping or backing, or by the use of his wheel. AU he could 
do was to hook up strong, and this he did. The ferry-boat must there- 
fore be held alone to blâme. A decree may be entered accordingly, with 
a référence to compute the damages, if not agreed upon. 



Case v. The Susquehanna and The May Clinton.' 

New York, L. E. & W. R. Go. v. The May Clinton. 

(District Court, E. D. New York. May 13, 1888.) 

CoLLisioir— Betwebn Stbam-Boat and TuQ — Mutoal Fault. 

The ferry-boat S., crossing the North river from Jersey City to New York, 
had on her starboard hand the tug M. C, with libelant's canal-boat in tow 
along-side, which was going up river near the New York alips. The ferry- 
boat made no change of course or speed on account of the approach of the 
tug. The latter aiso maintained her speed until close to the ferry-boat, though 
perceiving that the latter was approaching without slackening speed, and 
making for her slip. The ferry-boat and libelant's canal-boat came together, 
causing the damage for which thèse suits were brought. Held, that the fer- 
ry-boat, having the tug on her starboard hand, was bound to keep out of the 
way of the latter. Held, aho, that, the course of the ferry-boat beinff known 
to the tug, and her speed being observed to be uncbecked, it was the tug's 
duty to bave stopped at once, or to hâve sheered out into the river and passed 
under the ferry-boat's stem; that the damages, therefore, should be dividéd 
between the tug and the ferry-boat." 

'Reported by Edward G. Benediot, Esq., of the Hew York bar. 
« See Holland v. Brown, 36 Fed. Rep. 48. 
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In Admiralty. 

Carpenterà; Mbsher, ÎQv Case, 

WUcox, Adams <& Macklin, for the Susquehanna. 

R. D. Benedict, for the May Clinton. 

Benedict, J. Thèse actions raise for the détermination of the court" 
the question by whose fault it was that the canal-bciat Victor and the fer- 
ry-boat Susquehanna came in collision on the 2d day of October, 1886. 
The canal-boat Victor was, at the time of the collision, being towed on 
the starboard side of the tug May Clinton, which tug was coming up the 
North river, bound to the foot of Twenty-Pourth street. The Susque- 
hanna was a ferry-boat of the Pavonia Line, at the time making one of her 
regular trips from Jersey City to the foot of Chambers street, New York. 
The collision occurred about 6 o'clock in the evening. The tide was 
running ebb. The night was clear, so that ordinary lights of vessels 
could be seen a sufficient distance. The proofs show beyond controversy 
that the ferry-boat made no change of course or speed because of the ap- 
proach of the tug from below. The collision occurred when the stern of 
the ferry-boat was a few feet outside of the upper rack of the ferry-slip, 
which is on pier 20. As the ferry-boat was on a course crossing the 
course of the tug, having the tug upon her starboard side, by the gênerai 
rule it was the duty of the ferry-boat to keep out of the way of the tug. 
I find no facts in the case that will make it an exception to the gênerai 
rule. The mère fact that the ferry-boat had the right to believe that the 
tug knew the ferry-boat to be bound to her slip at the foot of Chambers 
street, gave the ferry-boat no right to disregard the approach of the tug, 
and rely upon the tug's stopping so as to allow the ferry-boat to pass into 
her slip ahead of her. The collision must therefore be held to hâve been 
caused by fault on the part of the ferry-boat in not keeping out of the 
way of the approaching tug. I find the tug also in fault for navigating 
close to the mouth of the slip without suflScient cause, and holding her 
course and speed, as she did, until close upon the ferry-boat. She saw 
the ferry-boat approaching; she observed the ferry-boat was not slacking 
her speed. The position of the ferry-boat with relation to the ferry-slip, 
in my opinion, cast upon the tug the duty to stop at once, or else, by 
sheering out to her proper place in the river, to go under the ferry-boat's 
stein. The ferry-boat was seèn to be holding her speed, and the course 
that she was intending to pursue wàs known with certainty to the tug, 
The tug was bound to know that that course ihvolved risk of collision. 
This rendered it incumbent upon her to stop, or to sheer out. She did 
not sheer out, and held her speéd until too late. For this she was in 
fault. The collision having been found to hâve been caused by fault of 
both vessels, the libelant, Niles Case, must hâve a decree against the fer- 
py-boatand the tug for his dàrnages, and in the case of the New York, 
^jake Erie & Western Eailroad Company the damages must be appor- 
fiohed. 
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The Sammy and The R. W. Bhbke.* 

MacMastbb et al. v. The Sammy and The R. W. Bubke. 

(District Court, 8. D. New York. May 81, 1888.) 

Collision— Steam-Tugs—Crossino—Bad Lookout— Dblat m Backino. 

The: steam-tuç B., with a railroad float along-side, had rounded the Batterj 
into the East river some SOO yards from the shore. The tug B., with libeï- 
ant's bark upon her starboard side, was at the time proceeding from Butter- 
milk channel towards the New York shore, and was on the starboard hand 
of the S. The latter, when ofE Hamilton ferry, N. Y., and some 400 yards 
from the B., gave two whistles, indicating an intention to pass ahead of the B. 
Qetting no answer she repeated her signal, which theB. aaswered with two; 
and afterwards, and when, as alleged, the collision was unayoidable, the S. 
Btopped and reversed. The B. contended that she stopped and backed as soon 
as the two whistles of the S. were heard. Held, that both tugs were answerable 
for libelant's damage, — the 8. because she was bound to keep out of the way of 
the B., and took the risk of an attempt to pass ahead of berj the B. for her 
neglect in not observing the signal of the S. in time either to hâve refused 
assent to the latter's maneuver, or, on assenting to it, to hâve taken meas- 
nres in time to allow the S. to pass in safety ahead of her. 

In Admiralty. 

Fïngf, Shoudy & Putnam, for libelants. 
Edward D. McCarÛvy, for the Sammy 
Biddle & Ward, for the R. W. Burke. 

Brown, J. At about 2 o'clock in the afternoon of February 8, 1888, 
the libelant's bark Mary MacMaster, lashed upon the starboard side of 
the tug R. W. Burke, while proceeding from Buttermilk channel to pier 
6, North river, came in collision with a railroad float along-side the 
steam-tng Sammy, and received damages, for which tliis libel was filed. 
The collision was probably not more than 300 feet oflF the end of pier 6. 
The tide was slack, running a little flood along the shore. The bark 
struck the float nearly amid-ships, and about at right angles. Each was 
previously going at the rate of about three or four khots. The Sammy 
and her tow had corne from the Erie Railroad dock at Jersey City, bOund 
up the East river. They rounded the Battery some 300 or 400 yards oflf; 
and, when ofif Hamilton ferry, N. Y. , and some 300 yards distant from 
it, seeing the Burke moving up and crossing the East river towards pier 
6, and about 400 yards distant, gave her a signal of two whistles, indi- 
cating that she would pass ahead of the Burke and between her and the 
New York shore. Getting no answer, the Sammy, about half a minute 
afterwards, when between piers 2 and 3, and from 700 to 900 feét dis- 
tant from the bark, repeated her signal of two blasts. She starboarded 
her wheel so as to approach somewhat nearer to the shore, and continued 
on until the float, which was some 225 feet long, reached the Une Of the 
B urke's course, and was within 50 or 100 feet of her, when her engines 

' fteported by Edward G. Benedict, Bsq., of the ITew Vork bar. 
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■ were reversed, because, as her witnesses allège, the collision was then una- 
voidable, and reversing was necessary to make the blow as liglit as pos- 
sible. She charges that the collision was the sole fault of the tug Burke, 
in that the latter did not stop and back in time, as she should hâve done 
after the assenting whistles, by which it was agreed that the Sainmy and 
her float should pass across the bow of the Burke. The witnesses for 
the Burke contend that, as soon as the answering signal of two whistles 
was given, thé Burke did stop and reverse her engines fuU speed, and 
put her wheel hard a-starboard. If that was done, that was doubtless 
ail that was incumbent upon her, and ail that she could do to avoid the 
collision. 

r tind it impossible to accept as accurate the testimony of the Burke's 
witnesses that she reversed at once on answering the Sammy's signal. 
The Burke was light. The engineer testified that they could stop their 
motion in the water within 125 feet. Without accepting this statement 
as perfectly accurate, I cannot doubt upon the testimony that she could 
be stopped still in the water within a space of 500 feet when crossing the 
river at no greater speed than three or four knots; and their distance apart, 
when the signais were exchanged, I cannot find upon the testimony to 
be nearly so small as 500 feet. This circumstance, however, is not alone 
sufBcient to charge the Burke with fault. She was on the starboard hand 
of the Samray, and the latter was therefore bound to keep out of her way. 
By the ordinary rule the Sammy should hâve gone to the right and astern 
of the -Burke, with a signal of one whistle. If, for good reasons, the 
Sammy chose to perform her duty of keeping out of the way by going 
ahead of i}ae Burke, instead of astern- of her, her statutory duty to keep 
eut of the way of the Burke still remained unchanged; and the Burke, 
in assenting to the Sammy's design to go ahead of her, did not guaranty 
its success; nor was she bound, in conséquence of that assent, to stop 
and back at once, unless risk of collision was apparent; and if passing 
in that mauner would ipvolve risk of collision at the moment signais 
were exchanged, both would bein fault for giving and assenting to signais 
for that mode of passing, when there was no good reason for adopting 
that irregular mode, and when, as in this case, the situation admitted 
of the Sammy's going astern of the Burke by simply slowing for a few 
seconds until the Burke had passed ahead. The évidence does not show 
any sufficient reason for the Sammy's departing from the ordinary course 
of going to the right and astern of the Burke by slowing, which she might 
hâve done without porting her wheel, if the Saxe and her tow, which 
were on her starboard quarter, impeded her porting. It does not appear, 
however, that the Saxe and her tow had any difficulty in keeping a way 
from the Burke, or that she would not hâve foUowed the Sammy's port- 
ing, so far as necessary, had the Sammy ported. It was perfectly safe, 
easy, and simple, however, to stop for a few seconds; while going ahead 
and to the left was exceptional, and obviously more or less dangerous. 
The latter course was therefore at the risk of the Sammy, and she must 
be held in fault for departing, without necessity, from the ordinary rule, 
and for attempting a hazardous maneuver, which she could not perform 
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AVxUiout imposing on the Burke duties that she had no right to impose. 
Tfie Greenpoint, 31 Fed. Rep. 231; The Susquehanna, ante, 820. 

The Burke I must also hold in fault, first, for not keeping a propcr 
lookout, and for not giving proper attention to the Sammy until within 
300 yards of her. She was in sight long before. Had she been noticed 
in time, her first signal could not hâve been unperceived. The course 
of the Burke across the river, and athwart the courses of vessels going 
up and down, made it specially obligatory upon her to observe them, 
and to give them timely signais. Considering the numerous vessels pass- 
ing about the Battery, although there may be practical difficulties in a 
literal observance of the inspector's rules, which require an exchange of 
signais when vessels approach within half a mile of each other, the.neg- 
lect of the Burke to observe the Sammy's signal until she was so liear as 
inthis case was inexcusable. Had the Sammy's movements béeh.sppner 
nôticed, there would hâve been time, probably, for better judginèiat as 
to her rate of speed , and the probability of her passing ah ead of thé B^urke 
safely; so that her captain would bave been prepared either to refuse as- 
sent to her signal of two whistles to allow her to pass ahead, or, upon 
such assent, to hâve enabled him to détermine better at what distance 
it was necessary for him to reverse, in order to allow the Sammy to pass 
safely. The Burke, as I bave said, was not by her mère assenting 
whistles liëcessàrily bound at once to stop and back, unlèss b^cking w<ts 
in fact necessapy to avoid collision; but, after having agreed to that mode 
of passing, she was bound, knowing the intentions of the Sammy, to 
which she had assented, to stop and back just so soon as the course agreed 
on made stopping and backing necessary to avoid collision. The Colum- 
bia, 25 Fed. Rep. 844; The Aurania, 29 Fed. Rep. 124. 

Quite a number of witnessés for the Burke bave testified that in their 
judgment the collision would bave been avoided if the Sammy had not 
reversed when her bows had about reached the line of the bark's course, 
and when only about 50 or 100 feet distant from her. There seems to 
me very little probability that tbis contention is correct. Responsibili- 
ties for collision are not to be determined by measures like tbis taken ta 
extremis. 

For the above reasons both must be held in fault, and the damages 
divided. 
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The W. J. McCaldin.' 

BiscHoi'F et oi. t>. The W. J. McCaldih. 

Bunker v. The W. J. McCaî.din. 

(District Court, 8. H. Nea York. April 28, 1888.) 

1. CoLiiisioN— Tua— Vessbl at Anchob. 

The steam-tng M. had tie government vessel J. In tow, bonnd up the North 
river for Thirty-Fourth Street; OfiE Twenty-Sixth or Twenty-Seventh street 
lay the schooner Qt. and the ship H., the latter being some 500 f eet nearer the 
Jersey shçre than the G., aud about 800 feet further up river. At about 7 
o'clock p. M. the weather was réaBonably clear, and the tide strong flood. The 
tug, which had coàie up river on a line to the eastward of the G., when near 
the latter attempted to go to the 'wesiward, and between her and the H; The 

fovernment vessel atruck, first, theG., andthentheEE., doing damage toboth, 
or which thèse suita were brought. The tug claimed that the collision lyas 
due to thé fàilure of the J. to foUow the tug properly, or hèed the latter's or- 
ders as to hèr wheel. ' HeU, that though the government vessel (which could 
not bs libeled) appeared to hâve bées in f ault for négligent lookout, her f ault 
dld not excuse the tug (which had probabl'^miscalculatedthe strength of the 
tide) for not having seaso'nàbly shàped her course, when further down the 
river, Bo as to pass straight between the H. and the 6. ; that the second collis- 
ion was the resuit of the flrat, and that the tug was liabl» for both. 
& Same— Anchob Watch AND LiGHT. 

A vessel in the North riverj two-thirda of the way across from the New York 
. 8hore,.-is ngt required to màintain an anchor watch in addition to an anchor 
light. 

In Admiralty. 

TTtngf, SAoudî/ (fc Pwtnam, for Kbelant BischofF. 

.4. J. ffeqfA, for libelant Bunker. 

.Btitf«r. <5(iïïman <fc iZM66ard, for claimants. 

Bbown, j. On the tOth of September, 1887, at about 7 p. m., the 
government vessel Jamestown -was in tov? of the steam-tug W J. Mc- 
Caldin, upon a hawser about 30 fathoms long. While proceeding up 
the North river to her intended place of anchorage, off Thirty-Fourth 
etreet, she came into collision, first, with the small schooner Glenullen, 
and soon after with the German ship Hudson; both of which were lying 
at anchor off Twenty-Sixth or Twenty-Seventh street, and were injured 
by the collision. Thèse libels were filed by their owners to recover their 
respective damages. There is considérable différence in the testimony 
as to the précise place of the Glenullen in the river, — whether she was 
half or two-thirds of the way across from the New York shore. I judge 
from the testimony that she was considerably over on the Jersey side of 
the river. I do not regard this, however, as a very material circum- 
stance. The tide was strong flood. The Hudson was lying from 800 
to 1,200 feet further up the river, and, as I find, some 500 or 600 feet 

'Reported by Edward G. Benediot, Esq., of the New York bar. 
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iiearerto the Jersey shore, than the Glenullen, and at least 1,000 feet 
distant from the Jersey shore. Nearly ahead of the Hudson, and about 
abreast of the Glenullen, to the westwàrd, was another vessel, the Vic- 
toria, also lying at anchor. On the easterly side of the Glenullen, and 
about a,breast of her, lay a steam-yacht, at a considérable distance; sufS- 
cient, at least, to afïbrd easy passage for tugs and tows to pass between 
her and the Glenullen. Shortly before this collision, the govemment 
vessel Portsmouth, in tow of another tug on a hawser, had passed up 
between the Glenullen and the steam-yacht. The McCaldin, with the 
Jamestown, was following about half a mile astem of the Portsmouth. 
The McCaldin's captain testified that, her destined anchorage being to the 
westwàrd of the Portsmouth's, he took the westerly passage to go between 
the Glenullen and the Hudson, because that would be more convenient 
in rounding to, instead of following the Portsmouth on the easterly side 
of the Glenullen; that, as he approached the Glenullen, the Jamestown 
did not keep astern of him as she should bave kept, but was too mnch 
to the right; that he hailed her to starboard her helm, and tooted his 
whistle several times, but that his signais were not heeded in time; and 
that it was for that reason only that the Jamestown struck the Glenullen 
on her port bow, and with her yards carried away the Glenullen's masts; 
and that afterwards, when he hailed the Jamestown to port her helm, 
in order to avoid the Hudson, she also failed to obey that signal in tinie, 
and, through her own fault, ran bow on agalnst the Hudson. 

Though the Jamestown, being a govemment vessel, could not be brought 
into thèse proceedings except on consent of the govemment, which, it 
is said, was refused, several of her officers bave been examined as wit- 
nesses. They testify, in gênerai, that they exactly folio wed the tug un- 
til they received the signal to starboard, when thé helm was at once put 
hard a-starboard accordingly; but that the vessel was so much larger 
than the tug that, though she minded her own helm quickly^ she could 
not be handled so rapidly as the tug; and that the signa! was not given 
her in time to avoid the Glenullen; and that her officers did not see the 
latter or the Hudson until close aboard of them. The only reason given 
for not seeing them sooner was that the night was somewhatfoggy, rainy, 
or misty; but the great weight of évidence is that before this collision 
the weather had cleared up, and was not sufBcientlj' thick to prevent 
seeing the lights of vessels half a mile off. The évidence leavea no doubt 
în my mind that there was abundant room for the McCaldin, with her 
tow, to hâve passed on the west side of the Glenullen without the slight- 
est difficnlty or danger, had her course been seasonably shapied to pass 
between them when she was at the proper distance below. The lights 
of the two vessels were seen by the pilot of the McCaldin when he was 
oflF Tenth street, or three-quarters of a mile below the Glenullen. He 
was then, he says, about in mid-river. He says the Glenullen's light was 
then a little on his starboard bow. I hâve no doubt that he is mislaken 
as to her light being on his starboard bow when he was so far beloT^. If 
it had been, there would hâve been no collision. I am satisfied, upon 
ail the testimony, that he was at that time to the eastward of the Une of 
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the Glenullen; and that, though he may hâve ported a little, enough 
perhapsto bring the Glenullen slightly on his atarboard bow, he did not 
shape his course with sufficient décision to go west of the Glenullen, con- 
sidering the strong flood-tide, until he had approached pretty near to 
her. The fact of the collision itself, the testimony of the other pilot, 
who was a passenger on the tug, and the fact that the Jamestown ex- 
posed her green light only to the master of the Glenullen, bearing nearly 
straight ahead, shortly before the coUisior, show that, even when only 
one or two lengths off, she was erossing the bo ws of the Glenullen. Thèse 
circumstances cannot be explained consistently with the testimony of the 
tug, nor on any other hypothesis than that there was much delay by the 
McCaldin in getting into line with the western passage. That delay was 
not prudent or justifiable navigation on the part of the McCaldin, if it 
had been previously designed to go to the westward of the Glenullen. 
The testimony of the master of the Glenullen is entitled to great weight, 
becaûse the moment when he came on deck, and saw the positions of 
the tug and the Jamestown, leaves no room for confusion or question as 
to the time when the positions were such as he testifies to. He says 
that the tug was about 60 feet distant abeam of him, and the Jamestown 
one or two lengths below and ahead of him, erossing by about two points. 
This accords with the other testimony The tug's estimate that she passed 
200 feet off the Glenullen cannot be correct, because the hawser was only 
that length; and the tug had certainly not turned straight across the 
river. The inference is unavoidable that the tug was coming up to the 
eastward of the line of the Glenullen, and that, when pretty near the lat- 
ter, she turned to the westward to cross her bows and go through the west 
passage. No new circumstances arose that required the McCaldin to go 
to the westward of the Glenullen, instead of keeping to the eastward, in 
the line of her préviens course. She should either hâve kept on follow- 
ing the Portsmouth, as she might hâve done, since her anchorage ground 
was a half mile above the place of the collision, or else hâve shaped her 
course to go to the westward of the Glenullen at a proper distance below 
her, so as to avoid the danger of the Jamestown's being swept against 
her by the strong flood-tide. The évidence shows that, whatever delay 
there may hâve been by the Jamestown in foUowing the tug, it was but 
small. The orders to starboard were clearly gi ven when the tug was already 
yery dear the Glenullen. There were several such orders, and the last 
was when the tug was abreast of the Glenullen, and was heard by the 
master of the latter when he came on deck. The accident was, I am 
sçitisfied, due to the tiact that the tug, going slow, had miscaleulated either 
the distance of the Glenullen to the westward, or the strength of the flood- 
tidfi; and that in erossing to the westward she did not make the neces- 
sa,ry allowance for the tide. XJpon the testimony, as itstands, were the 
Jamestown a party défendant, I should find her also liable for contribu- 
tpry négligence for not keeping a watchful lookout. It is not alleged 
that the tug hid the GlenuUen's light. But the Jamestown's faults are 
npt of such a character as to excuse the McCaldin in not seasonably 
shaping her course to go to the west. 
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The secopd collision was plainly the resuit of the first, which was nat- 
urally followed by more or less of excitement and confusion. The first 
hails given to the Jamestown were to starboard her wheel ; but after she 
struck the GlenuUen she was hailed to put her wheel hard a-port, and the 
quarterraaster testifies that this was donc, though there is doubt how 
soon that order was given, and whether the first order to port was not 
misunderstood; but under the swing to port from the first starboard wheel 
the Jamestown did not recover in time to avoid the Hudson. When 
she struck- the latter, the Jaraestown's wheel was not quite hard a- port. 
The time from the one collision to the other was probably not over one and 
a half or two minutes. This furnishes another indication that no proper 
lookout was kept by the Jamestown, and that the latter did not see the 
Hudson's lights till close aboard of her. Although it is possible that 
the second collision might hâve been avoided by carelul observation and 
judgment, and by very quick handling of the Jamestown immediately 
after the first collision with the GlenuUen, it is nevertheless impossible, 
considering the excitement and confusion naturally conséquent oh the 
fi¥st collision, to acquit the McCaldin of blâme iti having brought the 
Jamestown into that situation; and the McCaldin must therefore he hdd 
liable for the second collision as well as for the first, though the James- 
town would hâve been also held jointly liable were she a party. I do not 
find it necessary to détermine the controverted question whether the tug 
did or did not cast off the Jamestown's hawser before she hit the Hud- 
son^^instead of continuing up to the last moment to try to pull her to 
starboard, as was, doubtless, her duty. In the broad and ample channel 
of the North river, I do not think a vessel nearly or quite two-thirds of 
the way aeross from the New York shore is under any obligation to main- 
tain an anchor watch, in addition to an anchor light. There is no rea- 
sonable necessity for it, and it is not customary, so far as I can léarn. 
Thé Eradus (hming, 25 Fed. Rep. 572. 

Decreës for the libelants in each case, with costs, with orders of référ- 
ence to compute the damages not agreed on. 



The Gilson et al. 

{Distrtet Court, N. D. J^ew York. Jane 6, lS8b. 

1. Collision— TcGS AND Tows— Too Large Tow— Narrow Channbl— Look- 

0UT8. , 

Libelants' scow, loaded with sand, was being towfd by the tug Qriffln, to 
libelants' dock on the northerly bank of the Erie canal, in the clty of B'uflalo, 
opposite slip No. 3. Immediately beyond the slip the canal Was blocked with 
boats, rendering navigation in that direction impossible. While the Griffin 
was endeavoring to land her tow, the tug Gilson, only 37 feet long,, with two 
loaded canal-boats in tow, was comingdown the slip, with the current, atahout 
four and 6ne-half miles an hoÙT. While in the slip, and when 175 feet from the 
QriflSn, tl*e Gilson went back to the rear canal-boat, and endeavored to check 
the tow; hut the head canal-boat was carried aeross tte canal, struck the Qrif- 
fln, and forced her against libelants' scow, causing the latter to sink. Held, 
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that the Q,il|oii vras clearly in tavilt—Firaf, în undertakîng to tow, with the 
curïént," at soch speed, two Ibàded banàl-boats throngh a narrow water way 
full of vessels, and where a right-augle turn was necessary ; second, in not see- 
ing tjip position of the Griffln and scoWj when she entered the slip 600 feet 
away. Selçl, also, that the Gri^n ^^as likewise in fault in not maintaining a 
watchfnriookout for vessels entèring'the slip. 
Si. Same — Damages. 

Where the évidence tends to show that libelants' scow was old, decayed, 
and improperly construçted, and that she sank from a blow which would not 
hâve injured a, stanch and seaworthy craft, and the libelants hâve not had 
a full opportunity to meet this évidence, which would, unexplained, warrant 
a decree f<)r a moiety, the court will, reserve the question of damages and 
costs until the coming i^ of the commissioner's report. 

In Admiralty. Libel for collision. 
George Oliriton, for the libelants^ 
Josiah Cfxà, for the George D. Gilson. 
George S. Potier, for the John B. GriflBn. 

CoxE, J. The libelants bring this action against the steam-tugs Gil- 
son and (Jriffin, to recover damages occasioned bytheiralleged négligence 
in causing, a collision by reason of which the Ann Walker, a sand-scow 
owned by the libelants, vyas injured. On the afternoon of May 5, 1887, 
the sPpw, Ipaded with sand, vas being towed by the tug Griffin. The 
tug was lashed to the starboard side of the scow, her stem being fivefeet 
aft of the stenj of the scow. Their destination was the libelants' dock, 
on the northerly bank of the Erie Canal, in the city of Buffalo, nearly 
opposite slip No. 3. The barge Hawk lay moored a little westerly of 
this point. Imihediately beyond the slip, and but a short distance from 
its entrance,,th© canal was blocked with boats, rendering navigation in 
that direction impossible. The jtug was endeavoring to make a landing 
for her tow, and was so engaged for about 10 minutes. During this time 
the tug Gils(?n,.with two loaded canal-boats in tow, one behind theother, 
was coming down the slip at about four and one-half miles an hour. 
While in the ^lip, and when distant from the Griffin a,bout 175 feet, the 
Gilson threw otï' her line, went back to the rear canal-boat, and endeav- 
ored to check the progress of the tow. It was then too late. The head 
canal-boat was carried across the canal, struck the tug Gritîin, and Ibrced 
her against the scow, causing the latter to sink. - The current through 
the slip is towards the canal, and on the day in question was about three 
miles an hour. The slip, from the canal to the Erie basin, is about 600 
or 700 feet in length, and 75 feetwide. The view tjirough it, under the 
bridges, was, on the day in question, unobstructed. The canal, at the 
point opposite- the slip, is about 150 feet wide. The distance from the- 
bow pf the Gilson to the stern of the second canal-boat, including the tow- 
liljej waé âb^pif 240 féet. The Gilson is the pmallest tug éniployed in 
the harbor.of BùfS'alo, and was built originally for a sail-boat. Sheis27 
feèt long, ànd 8 feet beam. The Griffin is 641 feet long, and 13 feet 
béiam. The Walker is 91 feet^O.inchës in lépgth, and 19 feet 1 inch 
beam. The.barge Hawk is 108 feet 10 inches long, and 22 feet 3 inches 
bêàm. The SitUatioii liïay bé more clearly undèrstood by an examina- 
tionPf the folio wing diagram. 
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The tug Uilson was clearly in fault — Mrgt. In nndertaking totOw wîth 
the current, at a relatively high rate of speed, two loaded danal-boats, 
through a narrow water-way full of stationary and moving vesséls, and 
where a right-angle turn was necessary. She was too small à tug to at- 
temptsuchatask. Second. In notseeing the position of the GriflSn and the 
Walker when she entered the slip, 600 feet away. If her btew had been 
on the lookbut when she left the Erie basin, she could hâve controlled 
her tow, and prèvented the accident. When she did discover the situa- 
tion she was but 175 feet distant from the Griffin. The danger was then 
imminent. The tîme was insufficient for any eflèctive measures to se- 
cùre safety. The spacé in whioh to tnaneûver was inadéquate.' The 
Gilson shoUld not havestarted with twô loaded boats on such a journey. 
Having dnne so, however, it was her dut^ to proceed with the utmost 
care. She took no precautionSj Her course throughout was onè df ex- 
trême reckîessness. ' , 

It is not easy to perceive how négligence can be imputed td the Gilson 
wiihout inculpating the Griffin also. If the Gilson should hâve seen the 
Griffin, it was equally the duty of the latter to hâve maintained a watch- 
fal lookout. If the master of the Griffin had discovered the Gilson when 
she first entered the slip, he would hâve known that there was certain 
péril for him if he continued in the position he then occupied. He would 
hâve known that the Gilson — the smallest tug navigating the harbor — 
was advancing with two loaded canal-boats; that she intended to swing 
this disproportionately large towaround a corner where thecurrentsmeet 
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at right angles; and that, by reason of his position at that point, the 
ohannel — at best a narrow one — was reduced to nearly one-half ils ordi- 
nary width. In short, he would bave known that, unless he took some 
steps to prevent it, a collision was inévitable. There is little reason to 
doubt that if he had discovered the Gilson when she was 600 feet dis- 
tant, he could hâve reçcued his own vessel and the scow from their baz- 
ardons position. To adopt tbe language of the brief submitted by the 
couusel for the Griffin: "The Gilson was engaged in the unheard-ofpro- 
ceeding of attempting to tow two loaded canal-boats througb the swift 
current of the slip into a canal crowded with boats. The masters of some 
of our largest tugs would not hâve dreamt of doing such a thing with 
their vessels." Had the master of the GrifBn been on the alert, he must 
bave discovered this obviouslj' heedless proceeding; at least he might hâve 
given timely warning of the situation to the Gilson. Knowing, as he 
might bave known, and as be should bave known, bow impossible it was 
for tbe Gilson to proceed in safety with tbe channel so obstructed, it was 
clearly bis duty to vacate tbe position which be occupied. He deliber- 
ately placed his tug directly acrpss tbe channel at a dangerous point, in 
tbe track of moving vessels, and did rio act to avert disaster. Being in 
a dangerous place, he should bave taken extraordinary means to secure 
safety. He took no means at atl. Tbe situation was not unlike that of 
ne Trvy, 28 Fed. Rep. 861. See, also, The B.dc C, 18 Fed. Rep. 543; 
n.e Mm-gan, 6 Fed. Rep. 200 yTke- Titan, 23 Fed, Rep. 413; WeUs v. 
Armstrong, 29 Fed. Rep. 216; The Vigm, 22 Fed. Rep. 747. 
:,; Tbe évidence tends to show that tbe scow Walker was old, decayed, 
and improperly constructed, and that she sank from a blow that would 
;npt bave injured a stapch and seawortby craft. Tbe libelants did not 
bave a fuU opportunity to meet this testimony, and, as in ail probabil- 
ity it will affect the question of damages alone, they bave requested that 
the considération of this brancb of tbe controversy be postponed until 
;tbe copaing in of tbe commissioner's report. No rigbts ean be jeoparded 
.by granting this request. If the évidence now before tbe court remains 
unexplained, the court may see fit to limit the decree to amoiety of tbe 
damages. The Syracuse, 18 Fed. Rep. 828; The N. B. Starhuck, 29 Fed. 
,Rep. 7.97; The City of A<i,t,gusta, 30 Fed. Rep. 844. In other respects the 
Walker seems, to be free fropa fault. It cannot be said that it was négli- 
gence to make a landing at tbe point in question. 

. There should be a decree against tbe two tugs, and a référence to com- 
pute the damages. Tbe question of costs may be reserved until tbe com- 
ing in of the commissioner's report. 
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In re Thomas. 

(District Court, D. South CaroUna. June 21, 1888.) 

1. Bankrtjptcy — REFERENCE To Masteb — Registeb AS Master. 

The isâties arising on a pétition to détermine a question respecting assets 
claimed to be part of a baûlirupt estate, may be referred to a register as spé- 
cial master, to take the testimooy, and report his conclusions of law and fact 
thereon. 
a. Dépositions— RiGHT to Open. 

Dépositions taken under order of a spécial master cannot be opened by him, 
tbougb they are in his bands as clerk of the court. 
8, Same— Sealing. 

Under Rev. St. U. 8. § §65, providing that dépositions must be sealed and 
remain under seal until opened in court, a déposition not sealed wiil be sup- 
pressed; otherwise if it bear the seal of an express company across whicb are 
written the names of the commission. 
4. Same— Time pf Taking. 

' Where it is stipulated that the parties shall close their testimony by a cer- 
. tain time, dépositions taken before, but not those taken after, su6h time, are 
admissible on a subséquent bearing. 
6. Référence— Power to Set âside. 

An order of refefence in a case within the jurisdiction of the judge making 
it, cannot be held void by another judge before wbom the case cornes on spé- 
cial report of the référée". 

In Bankruptçy. 

Mitchdl & Smith, for assignée. 

J. P. K. Bryan, for W. M. Thomaa. 

SiMONTON, J. This case cornes up on a spécial report of E. M. Sea- 
brook, Esq., one of the registers. of this court, as to certain questions 
arising during the conduct of références in a cause in bankruptcy on the 
equity side referred to him by an order of this court dated 29th October, 
1884. The pétition was filed for the purpose of determining some ques- 
tion respecting certain assets claimed to be a part of the bankrupt estate, 
The answer being in, the cause came before the Hon. G. S. Bryan, dis- 
trict judge, on 29th April, 1884, who made this order: "On hearing 
the motion for an order of référence herein, notice of which bas been 
duly given, and on motion of Mitchell & Smith, for petitioner Absalom 
Blythe, it is ordered that the issues arising upon the pétition herein, and 
the answer of W. M. Thomas, the défendant, thereto, be referred to Re- 
later Seabrook, with instructions to take the testimony to be ofîered by 
the parties, and report his conclusions of law and fact upon said issues." 
Mr. Seabrook was not the register theretofore in charge of this case. This 
order having been made, no steps were taken under it until 23d August, 
1886. On that day it was agreed between counsel that Mr. Bryan, on 
behalf of W. M. Thomas, should close his testimony on Ist October, 
1886, and that Mr. Mitchell on behalf of the assignée, should close his 
testimony by, Ist November, 1886. Oral testimony was taken on both 
sides. Testimony by dépositions waS: also taken. Thèse dépositions 
were on due notice. The persons taking them were attended by counr 
v.36F.no.6— 22 
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Bel of both parties, as well as by the witnesses. The packages contain- 
ing the dépositions were sent to the clerk of this court, according to law. 
Three of thèse dépositions were taken before Ist November, 1886. One 
was taken during the présent year. At a référence had rècently, Mr. 
Mitchell proposed to open the dépositions, and to read the testimony be- 
fore Mr. Seabrook. Mr. .Seabrôok is also clerk of this court. The dép- 
ositions were in his hands as clerk. This was objected to on the grounds 
following: (1) Because the ordér in this caSe is to the register to take 
the testimony, and that this testimony in the dépositions is not in com- 
pliance with the order, and cannot be received by the register. (2) Be- 
cause thèse dépositions can only be opened in court, (the district court of 
the United States,) to whose clerk they are directed under the statute; 
and they cannot be opened by the register. (3) Because the dépositions 
are not sealed up under the seal of the magistrales taking them, as ap- 
pears on inspection, under which seals they must remain, under the stat- 
ute, until opened in court. (4) Because the above dépositions were not 
taken and ofifered in évidence within the time limited, as appears by the 
record. Mr. Seabrook reports thèse objections, with his rulings thereon, 
and they come up now for adjudication. 

At the hearing, the counael for the défendant took the further position 
that the order of référence was void in so far as it directed the register, 
Seabrook, to report his conclusions on the law and the facts, the register 
having no other function than that of oral examiner authorized to take 
the dépositions of ail such witnesses as shbuld be brought before l^im. 
The questions thus raised are important in the practicé of the court. " As 
we bave seen this is a proceeding in equity. The pétition and its an- 
swer are treated as a bill âhd àûëwér in equity. Héaring it, the court, 
on the pleadings, referred the ceée to Mr. Seabrook. This the judge did 
"by à right inhérent' iû bis ofBée, not dépendent upon ariy consent of the 
parties." 8 Greenl. Ev. § 3SÔ. The right is rebognized in equity rule 
No. 74. The référence was to Mr. Seabrook as register of this court, 
not, however, the rejgister at that time in charge of the bankrupt's péti- 
tion and estatè. As register only,— thàt is as a r^ister possessiûg cer- 
tain powéra under the act of congress, — and in the exercise of such pow- 
ers only, this' proceeding in equity could not bave beeii referred to him. 
The grave litigation involved was not within his jurisdiction as register. 
Manual of thé Unit©i States Bankrtiptcy Law, 1867, pp. 36, 87, 88. 
Indeed, undeï the sixteenth clause of the act, when an issue of fact or 
of law arises before a register, and is contested, he loses jurisdiction of 
it, and the court alone can exercise it. Being thus before the court for 
décision in a course of proceeding in equity, the judge could either 
examine and décide it himself, upon testimony taken are tenus, or upon 
testiniony taken under his direction, or he could refer it. In selecting 
his référée' his diséretion was ûot limited; He could bave named his 
clerk, or the ' clerk of the circuit eotort, or some member of the bur, or 
àny one ih whose opinion hé had confidence. He chose to refeï it to one 
of his registerè, whose ability, expérience, and freedom froin bias was 
well known to'thé court, and peculiarly fittéd him "to assist the judge 
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in the performance of his duty ." The référence, therefore, was not to the 
register as regieter, but to Mr. Seabrook, filling p-o hac the place of a 
master. It. decided no question in dispute. It compromised or prej- 
udiced no right. It was simply for the information of the court, for the 
assistance of the court in formulating and presenting the évidence in the 
cause, and the points of law arising therefrom. The, conclusions of the 
master do not biud the court on any question of law or of fact. The réf- 
érence was but "an ordinarystep in the cause." Adams, Eq. 379. This 
being so, no part of this order is void. Mr. Adams, in his work ou 
Equity, speaking on this subject, says: 

" When the master has disposed of ail objections, and bas corne to a conclu- 
sion pn tiie matters referred, he settles and signa his report, and such report 
is then tiled. The ordinary mode of framing a report is to refer separately to 
eacb of the directions in the decree, and then, with respect to each direction, 
flrst to mention on what évidence the master has proceeded, and then to staté 
the conclusion to whlch he has arrived. In stating his conclusion he should 
80 far détail tbe-facts which warrant it as to enable the court to judge of ita 
correctness. It is frequently though not al ways necessary that he should also 
State the reasons which hâve induced his décision. But he mnst not omit the 
conclusion itself, or state évidence or circu instances which are presumptive 
évidence, withdut flnding whether they amount to satisfactory proof." 

Nor is this practice varied by the rules in equity. Ruie ,83 provîdes 
for filing exceptions to a master's report. Exceptions to what? If the 
master be but an oral examiner, as in rule 67, ail that he must do is to 
report ail testimony offered before him, and ail the exceptions thereto at 
the time of taking it, without any ruling of his own. To give place to 
exceptions to a report there must be findings in the report. So, also, if 
the report be not excepted to within 30 days, it will be confirmed. What 
will be confirmed? What can be confirmed but its conclusions? But 
it may be said that thèse are only conclusions of fact; that the master 
can find no conclusions of law. The authority quoted makes no such 
distinction, nor can any reason be assigned for it. The purpose of the 
référence is, not to décide the cause, nor does it go to another tribunal. 
It puts it for a time in the hands of the master, "a branch of the court," 
bound implicitly to obey its instructions. Adams, Eq. 672.' Even if 
my conclusion clid not coïncide with that of the learned magistrate who 
made the order, I could not hold void this order made by him in a case 
within his jurisdiction. His orders are the law of this court, and they 
can only be set aside by a court authorized to reverse its decrees. But 
he is sustained by the uniform practice of the courts of equity in South 
Carolina as they existed before 1868, courts which followed implicitly 
the practice of Westminster Hall. Mr. Seabrook will carry out the ex- 
isting order of the court whén he frames his report thereon. 

We come now to the exceptions reported by the spécial master. The 
first objection is not well taken. As we hâve seen, Mr. Seabrook is act- 
ing as a spécial master. Under equity rule 77 he can not only examine 
viva voce the witnesses produced before him, but he can order "the exam- 
inàtionofother witnessesto be taken under a commission, * * * or 
by déposition in the case, ùndef the act of congress. The second objeo- 
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tion îs that Mr. Seabrook cannot open the dej.ositions. Thia cannot be 
done except by the court. This is well taken. The court is always open 
for purpoaes like this. Application can be made, heard, and acted upon 
at any time by the court. The third objection is as to the packages in 
•which the dépositions came. Two of them are in gummed envelopes, 
and are not under the seal of the magistrate taking thera. Every for- 
mality must be complied with in the taking and transmitting thèse dép- 
ositions. One essential requirement is that when transmitted to the 
court "it must be sealed up, * * * and remain under bis seal until 
opened in court." Section 865, Rev. St. Two are not so sealed. They 
must be suppressed. One is sealed with the impress of the seal of the Ad- 
ams Express Company, and across it is written the name of the commis- 
sioner. A person may adopt any seal as his own, or anything in placé 
pf a seal. A wafer, scroU, sometimes even a flourish, hâve been so adop- 
ted and recognized. This déposition cannot be .suppressed, for the rea- 
son stated. The fourth objection is that the dépositions- were not intro- 
duced in évidence within the time limited. Three of the dépositions 
were taken and returned before November, 1886. They were taken after 
notice, in the présence of the attorneys. Those so taken were by Mr. 
Mitchell, and after the time within which Mr. Bryan could introduce tes- 
timony had expired. The stipulation was that the parties should close, — 
that is, should not put in any other évidence after the time limited. That 
the testimony was heard after that day does not violate the stipulation. 
It was within the time. No déposition taken after that time caH be ad- 
mitted. One déposition was taken during this présent j'ear, and is ex- 
cluded. The course pursued by Mr. Seabrook in thus bringing beforé 
the court, pending a référence, questions which impede its progress, is ap- 
proved. The court will always be open for the discussion and décision 
of thèse questions "by the way." The practice met the sanction of Judge 
Story in Gass v. Stinson, 2 Sum. 606, and commends itself. The case 
is recommitted to Mr. Seabrook for action under the order of référence. 
The case bas consumed much time. Let the report be filed at as early 
a day as is practicable. 



CiTiZENs' Nat. Bank v. Dowd. 
(Oireuît Court. E. B, North CaroUna. June 21, 1888.) 

1. Bakeb and Banking — Nationaii Banks— Insolvenct — Prioritt oï" Claims. 

A créditer of an insolvent national bank, whose demand grows out of a 
fraudulent transaction perpetraled by the ofiScers of the bank in contempla- 
tion of the immédiate wrecliing of their corporation, does not thereby bçcome 
entitled to a préférence over the gênerai creditors of the bank. 

2. Sahb. 

On the 23d and 28d of March plaihtiff, a bank in Ealeigh, N. C, received in 
the ordinary course of business checks drawn on the State National Bank of 
that city, which, after déduction had been made of its checks received by the 
latter bank, amounted to $17,000. It paid the sàme l>y its checks on a bank 
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in New York. The président of the State National Bank knew when he 
si|;ned such checks that they would not be honored, and was making prépa- 
rations to abscond with the assets of his bank. ITeld, that plaintlfl is not en- 
titled to any préférence over other unsecured creditors. 
{Syllabua by Oie Court.) 

In Equity. 

Battle & Mordecai, for plaintifif. 

F. H. Bvsbee, for défendant. 

Seymoub, J. The défendant is receiver of the State National Bank of 
Raleigh, which was closed on Monday, the 26th of March ult. The 
plaintiff, the Citizens' National Bank, asks for a decree giving its demand 
a préférence over the gênerai creditors of the bank, of which défendant 
is receiver. The facts upon which it bases its claim are aa foUows: On 
Thursday, the 22d of March, 1888, the plaintif? received in the ordinary 
course of business, checks drawn on the State National Bank for a large 
sum, and upon an exchange of checks between the two banks there was 
found to be due to the plaintiff the sum of $10,008.66, for which, on 
the foUowing day, défendant'» bank gave to plaintiff a check on the Na- 
tional Park Bank of New York, signed by its président. On Saturday 
of the same week, upon a similar transaction, defendant's bank gave 
plaintiff a like check for $7,603.76 for the balance of the previous day. 
For some days prior to March 24th, and as early as Thursday, the 22d 
•of March, afbresaid, the late président and cashier of the State National 
Bank were preparing to abscond, and on Saturday, the 24th, did ab- 
scond, and betake themselves to Canada. Their flight was discovered 
■on the foUowing Monday, whereupon the bank closed. It appears as a 
fact from what is admitted by the défendant that the Park National Bank 
had not funds to pay the two drafts in question, nor, in the opinion of 
the court, had the ofBcers of the State National Bank any reason to ex- 
pect, or actual expectation, that the checks given by them to plaintiff 
would be paid. Such checks were, as matter of fact, duly présent ed and 
protested, It is admitted that defendant's bank was actually insolvent 
for six months prior to the flight of its officers. 

1. Plaintiff's demand grew oui of the receipt by it of checks on the 
■debtor bank. This was but an ordinary dealing in the transaction of 
business between banks residing in the same place. If the plaintiff was 
defrauded, the fraud consisted in the fact that the insolvent bank con- 
tinued to do business after its hopeJess insolvency was known to its offl- 
-cers, and was one by which ail the bank's depositors suffered, as well as 
did the plaintiff. It could not, tberefore, be a ground for granting plain- 
tiff a préférence over them. It is contended, however, that the fact that 
Ihis transaction occurred after the président and cashier of the debtor 
bank had determined to abscond, makes a différence. Before that time 
it might be that there was a reasonable expectation that the bank would 
be able to recover itself, and continue business. The fraud, it is said, 
•consists, not in doing business after the bank was insolvent, but in doing 
it after it was hopelessly insolvent, and in the expectation of bankruptcy. 
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If this be so, it would render necessary an inquiry into tîie question of 
when the hopelessness of its recovery became certain to the bank offi- 
cers, and what degree of certainty of insolvency is requisite to make fur- 
ther conduct of business by a bank fraudulent. The inquiry would be 
difBcult. A definite date would hâve to be fixed, and ail debts con- 
traeted after that date would hâve to be given a préférence over ail be- 
fore. It would, in practice, be impossible to draw such a line. Wher- 
ever drawn, injustice would be done. It is highly improbable that there 
was any précise date at which the ofBcers of the bank became convinced 
of its insolvency. If there was any, it was probably long before they 
determined upon flight. Such a line no court, as îar as we can dis- 
cover, bas ever attempted to draw. The plaintiff has cited Cragie v. 
Hadky, 99 N. Y. 131, 1 N. E. Rep. 537. A distinction is taken in that 
case between. the actual and the hopeless insolvency of a bank. The 
insolvent bank had received a check for collection, and had forwarded it 
to another bank, which had collected it. The contest was between the 
receiver of the insolvent bank and the owner of the check, for the money 
in the hands of the bank which had made the collection. The plain- 
tiff was Buing for his own money, which had never been mixed with the 
funds of the insolvent bank. The same question might arise hère if, 
after the flight of its officers, but before the discovery of that flight, a 
customer of the State National Bank had deposited a roU of bills therein, 
which had remained separate and capable of being identiôed when the 
bank came into the hands of the receiver; but it does not occur in the 
case before us. 

2. It is claimed that giving the worthless checks on the Park Bank 
constitutes such a fraud as to entitle the plaintififs to a préférence. Al- 
though at the time those checks were given the plaintiff had taken the 
State National Bank's checks, it had not then finally charged itself with 
them, and it would, had not the debtor bank given thèse checks, bave 
charged the checks on it to its own customers whb had deposited them, 
and thus put the loss on them. This may be so. But the court knows 
of no principle upon which a gênerai fraud gives the person defrauded 
a lien on a particular fund. The fraudulent giving of the checks on the 
Park Bank bas no more relation to the funds of the bank now in the 
hands of the receiver than any other part of the fraudulent conduct of 
the absconding officers. The only question is, has plaintiff any lien on 
the funds of the defendant's bank? It is plain that he has not, but is 
ouly a gênerai creditor, who, both by the statute (Rev. St. § 6242) which 
forbids préférences, and the gênerai law, must stand upon an equality 
with ail the creditors of the State National Bank. The bill is dismissed, 
but without préjudice. 
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LbWB V. COMANCHB GoUNXY. 

(OireuU Court, D. Kanta». May 81, 1888.) 

1. CotlNTIES— LlABILlTIBB ASD Indbbtedness.— Ohganizatioh— Abandonmbnt. 
A county waa organized under act Kan. 1873, providing for the presentment 
of a mémorial to the governor, signed by housebolders of the county, and 
«uthorizing him to haye a census taken, and if there were 600 inhabitants, to 
appoint certain offlcerB and name a temporary county-seat. The mémorial 
v/aa not signed by houaeholders of the county, and the census and affidavits 
in regard to the number of inhabitants were false, the whole proceeding be- 
ing in furtherance of a conspiracy to issue bonds of the county. After the 
bonds were issued, the ofiScers and signers of the mémorial decamped. and the 
county government was abandoned, out previously to the issue of the bonds 
the législature had attached the county to another for judicial pnrposes. Held 
that, although the organization was fraudulent and void, it was made a d« 
facto organization by législative récognition, and such organization was there- 
after Talid. 

à. SaMB— POWERB DP COMMISSIONBBS TO ISSUE BoiîDS— RbCTTALS. 

Thé Kan. St. 1868, p. 356, § 16, subd. 4, giving county commissioners power 
to borrow money on the crédit of the county, for the purpose of meeting cur- 
rent expenses, when a déficit exists in the county revenue, only authorizes 
the commissioners to borrow money when the déficit bas actually occurred, 
and not in anticipation of such event; and a récital on the bond that "this 
bond is executed and issued to meet current expenses of the county in case 
of a déficit in the county revenue" does not bring it within the intent and 
meaning of said act, and the county is not estoppéd to show that there was no 
deflçiency in the revenue, or that there were no current expenses to meet, 
although the bond had passed into the hands of an innocent purcbaser with- 
out other notice than the récital on the bond. 
8. Samb— Blbotion to Vote on Bonds— Récitals. 

Where a statute of Eansas required a pétition of one-flf th of thé voters of 
a county esking for an élection to vote bonds, the required number of peti- 
tioners to be estimated by référence to the poU-boolis of the last gênerai élec- 
tion, a holder of bonds issued by a county is not aSected witb notice that 
there had been no gênerai élection in the county, at the time of the issue, 
since its organization, and that the required référence could not hâve been 
made; but the récital of the commissioners that the bonds were IssUedin com- 
pliance with the statute is conclusive upon the county. 

Action by Charles E. Lewis agaînst the commissioners of the county 
of Comancbe upon coupons of bonds issued by the county. 
Williams & DiUon and Rosmigton & Smith, for plaintiff. 
G. C, Clemens and H. A. Smith, for défendant. 

FosTER, J. The plaintiff allèges in his pétition that the défendant is 
a corporation duly organized under the laws of the state of Kansas, and 
on or about March 10, 1874, made and issued its certain bonds, paya- 
ble 10 years after date, with 10 per cent, interest, copies of which are at- 
tached; that said bonds had certain coupons attached for the interest to 
become due thereon, etc.; that the plaintiff is the holder and owner of 
the coupons sued upon, and praying judgment for something over $30,- 
000 and interest. The défendant dénies, generally, the allégations of 
the pétition, and specially dénies that Comanche county wàs duly or- 
ganized &t the time said bonds were issued; that, on the contrary, it was 
not organized until February, 1885, and dénies that it ever authorized 
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the making, issuîng, or delivering of said bonds, etc. The agreed facts 
as to its organization are, briefiy, as foUows, Prior to September 8, 
1873, Comanche county was an unorganized county of this state. On 
September 8, 1873, a pétition was presented to the governor, purporting 
to be signed by over 40 inhabitants and electors of said county, stating 
that there were 600 inhabitants in said county, and asking that said 
county be organized, and that A. Up'degraff be appointed census taker, 
and G. Brazell, R. Updegraff, and Pavid Connell be appointée tempo- 
rary county cominissioners, and J. N. Lane temporary county clerk, and 
that Ihe temporary county-seat be located on section 33, township 32 S., 
range 18 W., which pétition was verified by three persons, whose rési- 
dence isnot stated. On September 23d a pétition was presented to the 
governor, purporting to be signed by over 60 citizens of said county, 
asking to hâve Smallwood made the temporary county-seat. On Octo- 
ber 15th Governor Osborn appointed A. Updegraff census taker of said 
county, who filed his oath of office, and thereafter proceeded to take, or 
pretended to take, a census of said county, and returned a list of 600 in- 
habitants, certified as correct, etc. On October 28th the governor issued 
his proclamation, which is as follôws: 

., "PEOCLAMATION. 

"Whereas, a mémorial signed by forty houselioHers, résidents of Comanche 
county, Kan., and légal electors of the state, whose signatures hâve been duly 
attested by the afBdavit of three householders thereof, showing that said 
county has six hundred inhabitants, and praying for the organization of the 
same, said afflants setting forth that tliey hâve reason to believe, and do be- 
lieve, said mémorial; and whereas, it appears from actual enumeraiion by the- 
census returns, duly made and certified according to law by an oSicer regu- 
larly commissioned and qualified, that there are six hundred h<maflde Inhab- 
itants of said county of Comanche; Now, therefore, know ye, that I, Thomas- 
A. Osborn, governor of the state of Kansas, by authority vested in me, hâve 
appointed and commissioned G. Brazell, A- J- Mowry, and David Connell 
spécial county commissioners, and H. H. Moss spécial county clerk of Co- 
manche county, Kan., who were the persons recommended for said ofBces In 
said mémorial, and do hereby déclare Smallwood the temporary county-seat 
of said county . 

"In testimony whereof I hâve hereuntoset my hand, and caused to be af- 
flxed the great seal of the state. 

"Done at Topeka, this 2«th day of October, 1873. 
[Seal.] "Thomas A. Osbobn. 

" By the Goverpor. W. H. Smaxlwood, Secretary of State." 

It will be observed that the governor does not déclare the connty or- 
ganized, but appoints spécial countj' commissioners and a spécial county 
clerk, and déclares Smallwood the temporary county-seat. This was ail 
he was authorized to do under the law. The législature has absolute 
power over the organization of new counties. It may designate just 
what proceedings are necessary to such organization. Thèse proceedings 
may involve the exercise of ministerial and judicial powers, or it may be 
done by the direct act of the législature itself. The governor's duties in 
this case are ministerial, and must be in substantial conformity to law. 
No proclamation of the governor declaring the county organized is re- 
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quiired. Act March 1, 1872, p. 243; State y. Oommîsmners, 12 Kan. 
445. The législature, by the act of 1872, expressly points out the man- 
ner of the organization of new counties. After providing'for the prés- 
entation of the mémorial of 40 householderg, duly verified, the govemor 
appoints a census taker, who shall take the census, and make his return, 
and if it appears by such return that there are 600 bonafide inhabitants 
of said county, the govemor shall appoint and commission three persons, 
who shall be recoramended in the mémorial, to act as county commis- 
fiioners, and a proper person to act as county clerk, recommended in like 
manner, and shall designate the temporary county-seat; and from and after 
the qualification of the officers so appointed said county shall be deeraed 
duly organized. There is no évidence in this case as to the ofBcers hav- 
ing qualified, but inasmuch as they entered upon the discharge of their 
respective duties, and as it appears from the évidence they did perform 
some ofHcial acts, it may be presumed that they qualified asrequired by 
law. From the agreed facts and the évidence produced it appears, satis- 
factorily to my mind, that the names in the mémorial to the governor 
for the organization of the county were not of householders of Comanche 
county, with possibly three or four exceptions. Nor were the persons 
who made aflBdavit thereto householders of said county, and said afïida- 
vit was ialse in fact; nor were there 600 inhabitants, nor a twentieth part 
of that number, in said county at the time the pretended census waa 
taken; nor was there any taxable property, real or personal, in said 
«ounty. The whole proceeding to orgànize said county was a conspiracy, 
a sham, and a prêteuse, supported by fraud and perjury, and accom- 
plished for the purpose of making a de facto organization for the purpose 
of issuing bonds to enrich the conspirators, and to get money from inno- 
cent parties, and saddle a debt upon the future inhabitants of the county. 
When this had been accomplished, the conspirators decamped from the 
county. So far as the records are concerned, the organization appears 
to be (with some exceptions, such as the governor not appointing for 
clerk, and for one commissioner, the persons named in the mémorial) sub- 
stantially in compliance with the statute. From thèse facts there can 
be no doubt but that the pretended organization was illégal, fraudulent, 
and void. State v. Commimonera, svpra; Statev. SOlon, 21 Kan. -207. 

A more difficult question, and one of much importance, remains to be 
determined. Was there such a de facto organization of the county as 
would impose upon it a légal liability to parties purchasing its bonds be- 
fore due, and without notice of fraud? The plaintiff in this case is such 
a holder of thèse bonds. In this case there, was législative récognition 
of the organization of the county, by attaching it to another county for 
judicial purposes. If there was a de facto organization, then, under the 
décisions of the suprême court of Kansas, législative récognition of the 
organization, as before stated, would validate and make légal the organi- 
zation. Harper Co. Case, Id. 210; Pawnee Go. Case, 12 Kan. 426. And 
where the organization bas been validated by législative récognition, the 
removal of the ofEcers from the county, or the failure to dect officers 
thereafter, would not blot out or destroy the organization thus given life 
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and validity. Harper Go. Case, stipra; 1 Dill. Mun. Corp. § 110. Had 
this organization been foUowed up and accepted by the inhabitants of 
the county thereafter, and the machinery of the government kept in opéra- 
tion, this case would be quitte similar to the Harper and Fawnee Cases, 
above quoted. But hère there were no inhabitants; and the conspira- 
tors and officers, so called, ail left for parts unknown soon after the bonds 
were issued; and for 11 years thereafter Comanche county, whether or- 
ganized or unorganized, wàs unvexed by civil government. It h ad no 
officers, and no power to elect any, and there appeared no way to ever 
start the wheels of governm,ent but by a gênerai or a spécial law for that 
purpose. So, in the year 1885, the territory of Comanche county was 
organized, in compliance with the law for the organization ûf unorganized 
counties. The Harper and Pavmee Cases, before cited, clearly hold such 
an organization as Comanche county had when the bonds were issued a 
de /acto organization, and that législative récognition, such as was had in 
this case, makes a valid organization. The construction and effect of 
such législation, as well as of the statutes for the organization of new 
counties by the suprême court bf this state, I apprehend will be accepted 
by the fédéral courts; and I cannot see that a subséquent abandonment 
of the county government could disorganize the county, and much less 
afifect rights which had beoome vested before such abandonment. It 
thereforeresults, as a conclusion of law, that at thetime thèse bonds were 
issued, the défendant county had a de facto organization, which had been 
made valid by législative recc^nition; and it must be held in this case 
that such organization was thereafter valid and légal. 

Passing now to the bonds in contre versy, it appears that there were 
three classes of thèse bonds issued in Comanche county, as follows: $29,- 
000 court house, $23,000 bridge bonds, and $20,000 gênerai expense 
bonds. The bonds issued for current expenses, under the act of 1868, 
contain a peculiar and somewhat ambiguous récital, which is as follows: 
"This bond is executed and issued to meet current expenses of the county 
in case of a déficit in the county revenue." The law evidently gave 
county commissioners the power to borrow money on the crédit of the 
county for the purpose of meeting current expenses when a déficit actu- 
ally existed; not to borrow money to meet a déficit in case such a con- 
tingency should happen in the future. St. 1868, p. 256, § 16, subd. 4. 
If this récital means what the words seem to imply, as it makes the pur- 
pose spécifie for which the bonds were issued, it would hardly do tosay 
that the further récital, "that it is in pursuanee of the act of February 
29, 1868," would indicate a lawful purpose, but would rather indicate a 
misconstruction of the act by the commissioners issuing the bonds, and 
a belief on their part that they had a right to borrow money under saîd 
act to hâve on hand in case a déficit should occur. Again, this récital 
indicates an unlawful purpose in this: the act of 1868 did not give the 
commissioners authority to issue bonds to meet current expenses of the 
county in any case. They are given authority to borrow money on the 
crédit of the county; a sum sufficient, etc. Assuming that the words 
"upon the crédit of the county " gave them authority to issue obligations 
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of the county, (Doft/ v. Mahree, 11 Kan. 213j) then thèse bonde would 
be for borrowed money, and the vote of the people should hâve been taken 
upon the question of borrowing money. St. 1868, p. 257, § 17. So, 
where a municipality was authorized to issue bonds for borrowed money 
with which to pay for stock in a railroad company, it was held there was 
no authority for issuing the bonds direct to the railroad company for ita 
stock. Sdpio V. Wright, 101 U. S. 665. Also where the law author- 
ized bonds to be issued for money borrowed for the purpose of building 
a court-house, it was held that the bonds could not be issued, and sold 
in open market. Leiois v. Commissioners, 1 McCrary, 377. Where the 
récitals on the bond show that there was not due authority for its issue, 
there can be no recovery MeClure v. Towmhip of Oxford, 94 D. S. 429; 
Botes v. Winters, 97 U. S. 83. Where the récitals are relied upon, they 
must be clear and unambiguous, in order to estop the corporation. 
SchooIrDist. V. Stone, 106 U. S. 183, 1 Sup. Ct. Rep. 84. It seems there 
was no law authorizing the registration of thèse gênerai expense bonds, 
(St. 1872, p. 116, § 15,) and therefore the registration cuts no figure in 
the case. As the purchaser must take notice of the récitals on the bonds, 
it seems to me that the plaintiff is bound either by the récitals, or at 
least that there is no estoppel on the défendant to show that there was 
no déficit in the revenue, and that the bonds were illegally issued. To 
say that there were any current expenses for this county to meet, or that 
there was any revenue of said county, under the agreed facts and évidence 
in this case, seems a mockery of the terms of the statute. The only pos- 
sible county expense that can be imagined thèse conspirators incurred 
was the expense of printing thèse bonds, and procuring a seal to stamp 
theni with. It therefore foUows that thèse current expense bonds are in- 
valid and illégal in whosever hands thej' may hâve come. 

Another objection made to the whole of thèse bonds by the défendant 
is this: That inasmuch as it required a pétition of one-fiith of the voters 
of the county asking for an élection to vote the bonds, to be determîned 
by the poU-books of the last gênerai élection, the holder of thèse bonds 
must necessarily takè notice of the date of the organization of the county, 
and that there could bave been no gênerai élection or poU-books from which 
to détermine this question. It does not impress me that this objection 
is well taken. The object of the statute was to require a certain propor- 
tion of the voters to sign the pétition, and if, as a matter of fact, one-fifth 
did sign the pétition, the purpose of the law had been accomplished, and 
in order to fix an undisputed guide for the commissioners to détermine 
that question, the poll-books of the last gênerai élection are made the test. 
But it seems to me that this is a question to be determined by the com- 
missioners; and if it be true that the poll-books referred to are those of the 
gênerai November élection only, y et, so far as a bonafide holder is con- 
cerned, the décision of the commissioners on that point must be conclu- 
sive, and the county is estopped by the recitations on the bonds that they 
are issued in compliance with the statute. Knox Go. v. Aspinwad, 21 
How. 539; Robert» v. BoUes, 101 U. S. 119; Rock Ch-eek Towmhip v. Strong, 
96 U. S. 271; Clay Go. v. Soddy, 104 U. S. 679; UnccUm, v. Iron Go., 103 
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U. S. 412; Bloch v. Commissioners, 99 U. S. 686; Anihony v. Jasper Co., 
101 U. S. 693; Tmvn qf Cdrnm v. Eaves, 92 U. S. 484; Douglas Co. 
V. Bollea, 94 U. S. 104; Omnty of Warren v. Marcy, 97 U. S. 96. 

The défendant inakes several objections to the court-house bonds. 
Thèse bonds recite both the acts of lb68 and 1872. There is some au- 
thority for holding that county buildings are included in "works of in- 
ternai improvement" under the latter act. Township of Burlington v. Beas- 
ley, 94 U. S. 310. This question was rather incidentally referred to in 
said case, and also in the case oî Leavenworth Co. v. MiMer, 7 Kan. 479, 
but the question was not really before the court in either case, and the 
latter case was decided before the act of 1872 was passed. On acareful 
reading of the acts of 1872 and 1868, 1 am impressed with the belief that 
it was not the intent of the législature to include county buildings under 
the head of "internai improvenients,"in the act of 1872; and in the case 
of Osbome v. Oounty of Adams, 106 U. S. 181, 1 Sup. Ct. Rep. 168, Mr. 
Justice Harlan, speaking for the court, refers to this question as still in 
doubt. But whatever view may be taken of this question, the récitals 
on thèse bonds are sufi&cient to bring them under the provisions of the 
act of 1868, which did authorize the issuing of bonds for county build- 
ings, and therefore it answers no purpose to further discuss this point. 

It results from the views above set forth, that the piaintiff is entitled 
to recover upon the coupons clipped from the court-house bonds ani 
bridge bonds, and is not entitled to recover on the coupons clipped from 
the gênerai expense bonds. Judgment will be entered accordingly. 



Jones v. Martin et al. 

Same v. Moll et al. 

[Gireuit Court, 8. D. California. June 11, 1888.) 

PoBLrr Laî;ds^-M.kxicaii Ghants — Patents — BousdakY — On Sea-Shohb. 
Where a patent conflrming a Mextean grant describes the land as follows: 
"Beglnnîng on the sea-shore at station number 13 of the Ballonarancho," the 
plat of the survey annexed to the patent reprosenting this common corner of 
the two ranchos as commencing on the sea-shore, it is to be construed that 
the land is at that point bounded by the sea, i. «., ordinary high-water mark. 

Samk—Calls— Location of Lins. 

Under a description of a rancho in part as follows: "Thence south 41 de 
grées and 15 minutes east. * * * at 40 chains and 89 links, Santa Monica 
bath-house on the left, " etc., the left being within the rancho, a line cutting 
through the Santa Monica bath-hOuse, leaving more than 20 f eet of it outside 
of the rancho, is not a true location of the boundary of the rancho. 

At Law. Ejectment. 

Wells, Van Dyke & Lee, for piaintiff. 

George W. Ktwx, for défendants. 
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Ross, J. Thèse actions învolve the same question and by agreement 
of counsel were tried and submitted together. The question is, what is 
the true location of the westerly boundary of the Rancho San Vicente y 
Santa Monica, which was a Mexican grant, confirmed and patented by 
the government of the United States. The rancho is described in the 
field-notes embodied in the patent as "beginning on the §ea-shore at sta- 
tion number 81 of the Ballona rancho, and running thence, according to 
the true meridian, the variation of the magnetic needle being from 14 
degrees and 80 minutes east, to 14 degrees 35 minutes east, north 49 de- 
grees, east along the line of the Ballona rancho; at 2 chains and 10 links 
east, bank of arroyo, bearing north and south; at 3 chains and 50 links, 
top of bank, bearing north and south; at 3 chains and 80 links, a fir 
post, 48 by 4 by 2 inches, marked 'S. V. S. M. I. W. C.,' from which 
the north-east corner of H. Hancock's house bears south 40 degrees and 
30 minutes east, 204 links distant," and thence by various courses, dis- 
tances and calls to the easterly boundary of the Rancho Boca de Santa 
Monica, along which the line, according to the field-notes, runs "south 23 
degrees west; at 15 chains and 24 links, a road, course north-east; at 27 
chains and 30 links, a road, course north and south; at 53 chains and 
40 links, a road, course north-east and south- west; at 54 chains and 35 
links, a trail, course north-east and south-west; at 59 chains, sumac stake, 
marked 'B. S. M.;' at 89 chains and 80 links, Arroyo Santa Monica, 75 
links wide, runs south-west; at 92 chains and 35 links, the brow of the 
Canada Santa Monica, bearing north 56 degrees east and south-west; at 
96 chains leaves dense sage brush, bearing east and west; at 104 chains 
enters grain field, bearing north-west and south-east; at 111 chains and 
85 links leaves grain field, bearing north-west; at 120 chains, the browof 
the canada, bearing north 20 degrees west; at 123 chains and 85 links. 
Marquez' house, bears north 74 degrees west; at 129 chains a grain field 
on the left; at 139 chains a redwood post, 48 by 4 by 2 inches, 12 inchea 
deep, marked 'B. S. M. ,' from which an old adobe house, built by Reyes, 
standing on the brow of the Canada Santa Monica, bears south 68 de- 
grees and 30 minutes west, 187 links distant, and Marquez' house bears 
north 17 degrees and 30 minutes west; at 139 chains and 35 links, a 
road, course east and west; at 140 chains and 80 links, a road, course 
north 20 degrees west, and south 20 degrees east; at 145 chains and 85 
links enters grain field east and west; at 176 chains and 50 links, a 
sycamore post, 48x4x4 inches, marked *B. S. M. 11 W. C.,'set 12 inches 
deep in earth, and surrounded by a mound 24 inches high; on top of 
bluff, leaves grain field; at 188 chains, foot of bluff; 190 chains to a 
stone mound at the south-east corner of the Rancho Boca de Santa Monica 
station; thence along the coast of the Pacific océan south 59 degrees and 
30 minutes east, 3 chains and 30 links to station; thence south 48 de- 
grees and 30 minutes east; at 33 chains a barranca in bluff to left the 
south-east corner of the juridical possession of the Rancho Boca de Santa 
Monica, 60 chains to station; thence south 41 degrees and 15 minutes 
east; at 16 chains and 25 links a stairway runs north-east up the bluff; 
at 18 chains and 30 links a small bath-house on the left; at 20 chain» 
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ànd 70 links,' à small bath^house on the left; at'40 chaîns and 89 links, 
Santa Monica bath-houSe on the left; at 42 chains ând 47 links a walk 
runs north-eàstup the bank. to the town of Santa Monica, about half a 
mile distant; at 48 ehains and 50 links, the old wharf of the Los Angeles 
and Independence Railroad, bearing north-east and south-west; the town 
of Santa Monica is on the bluff, which is about 75 feet high; at 51 chains 
and 35 links, a road running tiorth-east up the bluff to Santa Monica 77 
chains, to the place of beginning." Annexed to the field notes embodied 
ia the patent is a plat of the survey, which shows the Pacific océan 
to be the westerly boundary of the Eanchos San Yicente y Santa Monica, 
Boca de Santa Monica, and Ballona. 

Upon the trial of the case, one surveyor on the part of the plaintiff and 
two on the part of the défendants testified that they recently ran the 
westerly Une of the Rancho San Vicente y Santa Monica according to the 
field-notes of the officiai survey, which survey was made in the year 
1881. The surveyor for the plaintiff took as his point of commencement 
the post upon the bluff on the line of the Rancho Boca de Santa Monica, 
and in running the meander line down the coast by the field-notes of the 
officiai survey it was found to leave a narrow strip of sand beach of va- 
rying width between the line and the water-mark at ordinary high tide 
until nearing the initial point of the rancho, which, according to the line 
as thus run, would be located a few feet below low tide. The line as 
thus run, however, leaves to the left the barranca in the bluff, the two 
fimall bath-houses, the Santa Monica bath-house, and the other objects 
stated in the patent to be to the left of the line, and includes within the 
lines of the rancho the premises occupied by the défendants. The sur- 
veyors on the part of the défendants took as their point of commence- 
ment the initial point of the Rancho San Vicente y Santa Monica, which 
they located, not on the sea-shore, but a short distance from it, and, 
reversing the courses and distances given in the patent, rau the line up 
the coast. The line thus run eut through the Santa Monica bath-house, 
leaving more than 20 feet of it to the seaward, and leaving the premises 
occupied by most of the défendants, which is a part of the sand beach, 
and most of the possessions of the other défendants, also a portion of the 
sand -beach, without the lines of the rancho. 

I consider it very clear that the line as located by the défendants' sur- 
vey ors is not the true location of the westerly boundary of the rancho — 
Mrst, because their starting point was not correct. The rancho in ques- 
tion is described in the field-notes of the patent as beginning on the 
sea-shore, at station No. 31 of the Ballona rancho, and the plat of the 
Burvey annexed to the patent, and forming part of it, represents this 
common corner of the two ranchos as commencing on the sea-shore. When 
it is declared that the point of commencement is a given point on the sea- 
shore, the unmistakable meaning is that there is nothing between that 
point and the shore of the sea. In other words, that the land described 
isat that point bounded by the sea; that is to say, by ordinary high- 
water mark. Secondly. The line as located by the défendants' survey- 
ors cuts through the Santa Monica bath-house, leaving more than 20 
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feet of it oulside of the rancho, whereas it is distinctly declared in the 
field-notes of tbe patent that tbat bath-house, as also two smaller ones 
to the north of it, aE of which it was shown by the évidence were in ex- 
istence wben the officiai survey was made, were to the left of the line as 
run by the government surveyor, and consequently within the lines of 
the rancho; and they are so represented on the plat. In view of thèse 
facts, it is unnecessary to consider the improbability of the government 
survey having been run through tbe Santa Monica batb-bouse, which, 
it is shown, was at the time of the officiai survey, and yet is, a large and 
prominent structure, conducted for bathing purposes, in front 5f the town 
of Santa Monica, which tbe patent déclares and shows to be located on 
the bluff, about half a mile distant. If it be conceded that the westerly 
boundary of the rancho does not extend to ordinary high-water mark, the 
évidence leaves no doubt in my mind tbat the line run in accordance 
with tbe courses and distances given in the patent includes the promises 
occupied by the défendants; and therefore, in view of conceded facts in 
the case, the plaintiflf is entitled to recover. But I am of the opinion 
tbat the true westerly boundary of the rancho is not the meander line of 
tbe surveyor, but the iPacific océan, which means the line of ordinary 
bigh tide. As bas been seen, the rancho begins on tbe sea-sbore at the 
north-westerly corner of the Rancho Ballona; thence the line runs easterly, 
and by varions other courses, until it strikes tbe coast again, and thence 
along the coast by various courses and distances to the place of begin- 
ning on the sea-sbore. The meander line down the coast was necessary 
for the purpose of ascertaining the quantity of land embraced within the 
survey. But that tbe océan, and not the meander line, as actually run 
on the ground, was intended to be the westerly boundary of tbe rancho 
is clearly sbown by the fact that upon the officiai plat, made from the 
field-notes, and annexed to and forming part of them, the meander line 
is represented as the line of the océan. See RaUroad Oo. v. Schwmdr, 7" 
Wall. 278. 

Tbere must be judgment for the plaintiff in each case, and it is so or- 
dered. 



KiDD V. Grbenwich Ins. Co. 

(Oirewi Court, 8. J). New Tork. June 21, 1888.) 

breTJBAîTOii!— CosBrnOws of Polict. 

A condition in an open policjr of însurance on the excess of value above 
f20 per barrel of spirits to be forwarded by carrier, that the assured, upon 
payment of loss thereunder, should assign ail hlB claim agaiost the carrier, 
and that any act of the assured, waiving or tendinç to defeat or decrease any 
snch claim before ot af ter the Insurance should avoid the policy is not broken 
by the shipment of 75 barrels of spirits covered by the policy, of the actual 
value of $7,308 at a stipulated valuation with the carrier of $30 per barrel, as 
the condition provides only that an existing liability of the carrier when per- 
' f ected, Bhall aot bé waived or diminished by tbe assilred, but not that he should 
^erfect such liability. 
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At Law. On motion for new trial. 

Action by John S. Kidd against the Greenwich Insurance Comnany, 
on an open poKcy of insurance. 
HamiUon Wallis, for plaintiff. 
Osbom E. Bright, for défendant. 

Wheèler, J. This is an action upon an open policy of insurance of 
$5,000 upon the excess of value above $20 per barrel of spiiits to be for- 
warded by carrier from Des Moines, lowa, $150 to be deducted in ail 
cases in lieu of average, the assured, by accepting payment, assigning 
and transferring to the insurer àll claim against the carrier or others for 
loss to the extent of the amount paid, aud any act of the assured, waiv- 
îng or tending to defeat or decrease any such claim, whether before or 
after the insurance, to be a cancellation of the policy. Seventy-five bar- 
rels of spirits covered by the policy, of the value of $7,308, were for- 
warded by the Star Union Line at a stipulated valuation of $20, and, in 
•case of légal liability for loss, the company having custody at the time 
alone to be held responsible. The contents of 62, and a part of the con- 
tents of the other 13 of the barrels were totally lost by fire and the wreck- 
ing of the car containing them at Englewood, 111., while in the custody 
of the Chicago, Rocl« Island & Pacific Railway Company, one of the 
companieS of that line. That company paid the plaintiff $1,370.24 for 
that loss, at $20 per barrel. On the trial a verdict for the plaintifif for 
$5,321.25, the amount of the policy less the $150 in lieu of average, with 
interest, was directed. The cause bas now been heard on motion of the 
défendant for a new trial. 

The défendant does not claim that the amount received from the rail- 
way company, or any part of it, should be deducted from the amount 
of the policy; but only that the restriction of liability by the stipulation 
of valuation and receipt of damages for the loss under it bave canceled 
the defendant's liability. If the claim referred to in the policy means 
the whole liability of the carrier which would arise out of the undertak- 
ing to carry, this point would appear to be weU taken, for the assured 
did decrease that by the stipulation of a value for the purposes of the car- 
riage much less than the true value. This provision in the policy is not, 
however, that ail liability of the carrier which might arise shall be in- 
sisted upon and created and not diminished from what it would be with- 
out spécial contract, but that the claim against the carrier, as it actually 
exists in favor of the assured, shali not be waived or diminished, and 
shall inure to the benefit of the insurer. The policy does not provide 
that any liability of the carrier shall be perfected, but that, if one is 
perfected, it shall remain for the benefit of the insurer. That provision 
has not been broken by the assured. This clause of the policy is under- 
stood to be merely the expression of the right that the insurer would 
hâve by the common law to the remédies of the insured, against others, 
for the property, on payment of a total loss. Thèse are the remédies as 
they actually exist in favor of the assured, and subject to ail lawful lim- 
itations upon them when created. Insurance Co. v. Th-ànsportaiion Co., 
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117 U. S. 312, 6 Sup. et. Rep. 1176. A limitation of value in a con- 
tract for carriage appears to be lawful. Hart v. Railroad Co., 112 U. S. 
331, 5 Sup. Gt. Rep. 151, The plaintiff does not appear to hâve done 
anything which was to avoid the policy if done, nor to hâve deprived 
the défendant of any right which thé policy conferred to afifect ils valid- 
jty. Motion denied. 



Heckmak V. Macket. 
{(Hreuit Court, 8. B. New York. June 22, 1888.) 

HASTEB and SBBVAIîT — NeGLICKENCE OP ViCE-PEmCIPAl.. 

PlaintifiE, while in the employ of défendant, under directions of a foreman, 
put up a stagiug about 38 feet from the ground, flrmly nailing the two planl^s 
whicn constituted the floor, so that he could go upon it in doing the worli. 
During his absence, anothér worlsnian, under directions of the foreman, re- 
moved one of the planks, placing another in its place, without nailing or 
f astening it, Plaintiff, not knowing that any change had been made, returned 
to his work on the staging, which let him f ail to the ground, whereby he was 
injured. Eeld that, not tbe failure of plaintiflE's f ellow wprkman to nail the 
plank which replaced the nailed one, but the act of the foreman in mislead- 
Ing plaintiff into danger, was the cause of the injury, for which défendant 
was liable.i 

At Law. On motion for new trial. 

SetA (S. 2em/, for plaintiff. , 
James Stikeman, for défendant. 

Wheelee, J. Thia is an action at law. The plaintiff 's évidence tended 
to show that he was a carpenter, and that while at work, with others, for 
the défendant, under direction of a foreman, he put up a staging at the 
gable of a house which they were finishing, about 28 feet from the ground, 
and nailed the two planks which constituted tbe floor of the staging firmly 
to the brackets, so that he could go aboutit, and beyond the brackets, as 
would be necessary to do the work which he was engaged about, with 
safety; that, while he was absent from the staging, the foreman directed 
another workman to take one of those planks away to use elsewhere, 
which was done, and another put in its place, without being nailed or 
otherwise fastened, and without the knowledge of the plaintiff that any 
change had been made; thàt he returned to his work on the staging; and, 
relying upon the plank being fastened as he had left it, stepped out on 
it beyond the bracket, so that his weight tipped it down, and it let him 
fall to the ground, whereby he was seriously injured. The defendant's 
évidence tended to show that the foreman gave no directions for remov- 
ing the plank. The défendant requested the court to charge the jury 
that, if he furnished. sulficïent materials to make a safe staging, he dis- 

■As to the liabillty of a master for négligence of a vice-principal, see Foster v, Pusey, 
(DeL) 14 Atl. Rep. 545, and note; Robertson v. Comelson, 84 Fed. Rep. 716. 

v.36F.no.6— 23 
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charged his ftill duty to the plàintiff , and that the défendant was not re- 
sponsible to the plàintiff for àny act of his fellow-servant in removing 
the plânk, aiïd putting another there without nailing it. The court did 
not charge thé jury as so reqùested, but did charge that the foreman 
represented the défendant about the matters which he placed in charge 
of the foreman; and that if the foreman directed the nailed plank to be 
taken away, without having the one that replaced it nailed, or notifying 
the plàintiff that the change had bèen made, the défendant would be re- 
sponsible for the conséquences to the same extent as if he had been there, 
and done the same himself; and that the important questions were 
whether the foreman did this, and whether he failed to exercise the care 
of a prudent man in doing it, and that failure led the plàintiff to step 
upon the plank, as he did, without failure to exercise due care on his 
own part. The jury returned a verdict for the plàintiff. The défendant 
now movës for â new trial on, àccount pf theëe rulings. The principal 
ground on which the motion is urged, is that what caused the plàintiff 
to fall was the failure to nail the plank which replaced the nailed one, 
ànd that this failure was that of a fellow-servant, for whose négligence 
the défendant would not be responsible. The other questions made are 
ail involved in this, or are questions of fact wholly within the province 
of the jury. 

The placing the plank on tiie brackets, without nailing it, would not 
constitute actionable négligence. Armour v. Hahn, 111 U. S. 313, 4 Sup. 
Ct. Rep. 433. That is not what the jury founded their verdict upou. 
The fellow-servant may hâve done that. What injured the plàintiff was 
the misleading of him into danger. The foreman, and not the fellow- 
servant, on the finding of the jury, did that; and he represented the de- 
fendant about that, for what he did was to direct by virtue of the defend- 
ant's authority. Por such n^ligence or misconduct of the foreman, the 
défendant, as principal, appears to be liable. RaUway Go. v. Ross, 112 U. 
S* 377, 6 Sup. Ct. Rep. 184. On the authority of that case, and the 
cases there citedj this motion must be overruled. Motion denied. 



Ex parte Cant Kma. 

Ex parie Chan San Hbb. 

(Oireuit Oourt, D.Oregon. June 26, 1888.Î 

OhISBSK— OmZBNSHIP— PBRB0N8 BoHN IN UniTBD StatKS— 'HaBBAB CokP08. 

A cbild born in the United fitates of Chinese parents ia, by the rule of the 
common law^n^ the fourteenth amendment, a citizen of the United States, 
and, when réstràined of its llberty of locomotion therein, may be delivered 
therefrom, on M*8«« c<»tpw«, by the proper national court 
{SyUabug by the Cotirt.) 

Hàbeas Cbrpi». 



EX'pilR'tB'câiifmfiê. I^Sé 

Pawi iJi. '©erttfi/i for the iiéUtiiiners. ' j^ 

ieuj&i. iMfelriftwr, for ttie 'United States. - " ' ' ' 

DbADY, J The wrît of kabeas œrpm ia'ihese cases was allowed and 
isâued on June 25, 1888, and they were heard together on the same dày, 

The pétition of Chin King states that shë was bom in San Francisco, 
Cal., on October 10, 1868; while that of Chati San Hee States that she 
was bofn iïi Portland, Or,, on March 15, 1878; and they each statethaf 
they are réstrained of theiir iiberty by William Robert Laird, the master 
df the British bark Kitty, becâuse the coUector of customa for thiâ pOft 
refuses to allow them to land frora said bârk, on the ground that the pe^ 
titioriers are Chinese, and hâve no return certificate, as requiréd by thé 
act of congress on that subject: but they aver that they are hative-born 
cilizéns of the United States, and therefore not included within thè terms 
of said act. 

The return of the master to each writ states that the Kitty sailed froni 
Hong Kong for Portland, on April 19, 1888, and that the petitioners 
were passengers thereon during said voyage, and are now in custody on 
board the same, for the reasons stated in the pétitions. 

On application the United States district attorney was allowed to în- 
tervene on behaif of the United States, and allège that he had no knowl- 
edge or information sufEcient to form a belief as to whether the petition- 
ers were bom in the United States, as alleged, or not. 

On thehearing it appeared that Chung Yip Gen is a Chinese merchant, 
who has lived and done business in this city for the past 13 years and 
for 12 years prior thereto in San Francisco; that he was màrried in San 
Francisco about 23 years ago, and the petitioners are his daughters, the 
older one having been born in San Francisco, and the jrounger one in 
Portland, and that in 1881 the father sent them and their motfaer to 
China, from whence they were to return when they pleased. 

By the common law, a child born within the allegiance — the jurisdic- 
tion — of the United States, is bom a subject or citizen thereof, without 
référence to the political status or condition of its parents. McKay v. 
GampbeU, 2 Sawy. 118; In re Look Tin Sing, 10 Sawy. 353, 21 Fed. Rep, 
905; Lynch v. Clarke, 1 Sandf. Ch. 583. In the latter case it was held 
that Julia Lynch, who was born in New York in 1849, of alien parents, 
during a temporary sojoum by them in that city, and retumed witb 
them the same year to their native country, where she resided until her 
death, was an American citizen. 

The vice-chancellor, after an exhaustive examination of the law, de- 
clared that every person bom within the dominion and allegiance of the 
United States was a citizen thereof, without référence to the situation of 
his parents. This, of course, does not include the children bofn in the 
United States of parents engaged in the diplomatie service of foreign gov- 
ëmmentsj whose résidence, in contemplation of public law, is a part of 
their own country. 

The rule of the common law on this subject has been incorporated into 
thè fundamental law of the land. The fourteenth amendment déclares: 
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"Ail persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States, and of the state 
wherein they réside." 

In Re Look nnSing, 10 Sawy. 353, 21 Fed. Rep. 905, it was heid that 
a person born within the United States, of Chinese parents, not engaged 
in any diplomatie or officiai capacity under the emperor of China, is a 
citizen of the United States. The case is similar to that of the petition- 
ers. The party in question was born in California in 1870, of Chinese 
parents. In 1879 he went tp China, and returned to California in 1884, 
■without the certificate provided for in the restriction act of 1882, or that 
of 1884, and was therefore deaied the right to land. 

Mr. Justice Field, in delivering the opinion of the court, in which 
Sawyek, Sabin, and Hoffman concurred, says, (p. 359:) "The inabil- 
ity of persons to become citizens under those laws (of naturalization) in 
no respect impairs the effect of their birth, or of the birth of their chil- 
dren, upon the status of either, as citizens of the United States." 

The only point made by the district attorney against the petitioners 
on the question of their citizenship is that they left thiscountry without, 
as he claims, any definite or fixed purpose to retum. 

But I think the évidence does not warrant so strong a statement. For 
aught that appears they intended to retum; and the fact that they bave 
returned gives strength to the inference. The most that can be said is, 
there was no time fixed for their return. And that is the case with hun- 
dreds of minor American citizens, whogoabroad yearly, for nurture and 
éducation. But it seems that the citizenship of the petitioners would 
not be afifected by the fact, if they had never corne back, unless it aiso 
appears that they had in some formai and affirmative way renounced 
the same. 

However, in iny judgment, a father cannqt deprive his minor child of 
the status of American citizenship, impressed upon it by the circum- 
etances of its birth under th^ constitution and within the jurisdiction of 
the United States., This status, once acquired, can only be lost or changed 
by the act of the party when arnved at majorily, and the consent of the 
govërnmept. ; 

By section 2 of article 4 of the constitution it js provided; "The cit- 
izens of each state shall be entitled to ail privilèges and immuni ties of 
citizens in the geveral states." : 

, It bas a,lways been held that the privilèges and immuni ties there re- 
ferred to are fundamental; and that a citizen of one state may, at least, 
under this provision, pass through or réside in any other state of the 
Union for the ordinary pursuits or purposes of life. Corfield v. Goryell^ 
4 Wash. C. C. 880; Paul v. Virginia, 8 Wall. 180. 

The action of the collector in thèse cases bas the effect, and is so in- 
tended, todeny thèse citizens of the United States the right of free loco- 
motion within, the same,^— thé right to corne into, passthroUgh, or réside 
in this state, and is therefore contrary to and in violation of the consti- 
tutional provision guarantying such right to every citizen. Sections 751 , 
752, and 753 of the Revised Statutes provide, in effect, that the courts 
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of the United States and the judges thereof shall havepower, by haheàs 
corpm, to deliver a person held in custody or restrained of his liberty in 
violation of the constitution or of a law or treaty of the United States. 

The petitioners, as we hâve seen, are restrained of their liberty in vi- 
olation of the constitution, and therefore this court bas jurisdiction to 
discharge them on a habeas corpus. 

The petitioners are discharged from custody. 



In re Jaehnb. 
{Oireuit Court, 8. D. Neie York. June 11, 1888.) 

BBIBEHT— CONSTITUTIONAL LAW. 

On habéaa corpus by a petitioner who had been indicted, convicted, and 
imprisoned for bribery as alderman, under Pen. vCode N. Y. § 73, for diacharge 
on the ground that said section is.unconstitutional as an exposifaeto law, be- 
cause, from the effect given it by section 2148 of the consolidation act, it re- 
peals by implication section 58 of the latteract, prescribing a less punishment 
for such oflEense, held, that section 73 must be construed as prospective in its 
opération, and constitutional. Following People v. (/Mill, 16 N. E. Rep 68. 

Pétition for Writ of Habeas Corpus. 
Roger M. Sherman, for petitioner. 

John R. FeUows, Dist. Atty., and A. R. Parker, Asst. Dist. Atty., for 
the People. 

Benedict, J. This is an application for a writ of habeas corpus to bririg 
before this court Henry J. Jaebne, for the purpose of inquiring as. tothe 
legality of his détention in the state prison, where he is confined uiider 
a sentence of the suprême court of the state of New York. The petitiooer 
was indicteâ ànd convicted, under the provisions of section 72 of tlje Pepal 
Code of New York, for the crime of bribery, committed by him while a 
member of the common council of the city of New York. Pursuant to 
that provision of statute, he was senteneed to be imprisoned in the state 
prison for the term of nine years and ten months, two years of which 
term hâve aiready expired. The application for relief from that judgment 
at the hands of this court is based upon the propositîsn that section 72 
of the Pénal Code, with the force and effect given it by section 2143 of 
the consolidation act, under the décision of the court of appeals, is an 
ex post facto law, àiad therefore void, because contrary to the constitution 
of the United States. In considering this proposition it is to be obseryed 
that the question so earnestly discussed in behalf of the prisoner— whéther 
section 58 of the consolidation act was made of no effect, and section 72 
of the Pénal Code, by sectiçn 2143 ôf the consolidation act, made the 
law in cases of aldermanic bribery in the city of New York — is not pre- 
sented for the décision of this court by this application. The petitioner 
is not imprisoned by virtue of section 68 of the consolidation act, but by 
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viitiie of section 72 ôf;thé Pénal Code. The: JMJwer of thîs court to re- 
Jieve hiin fc(!>rn itnprisonment therefore dépends upon the validity of sec- 
tion 72 of the Fenftl Code, as igiveû efifect by the court of appeals. If 
tfaat provisiûn-Qf the statutès of thestate be ivalid, the prisouer cannot 
' be releageà by thîs court, whatever may be the opinion of this court as 
to tlie correctness of the conclusion of the court of appeals (see People v. 
Jaehne, 8 N. E.-Rep. 374)ithat the law applicable to the prisoner's case 
was to be found in section 72 of the Pénal Code, and not in section 58 
of the consolidation act. It is thus apparent that the question presented 
to this court by the présent application relates to section 72 of the Pénal 
Code, and to that alone. In determiniiig the validity of that section, 
any construction given to it by the .court of appeals is controUing; and 
the décision of the court of appeals in O'NeWs Chse, where the indictment 
was under the same statute, must therefore be obsërved. People v. O'NeiU, 
16 N. E. Kep. 68. In that case the court of appeals declared that sec- 
tion 72 of the Pénal Code was to be construed as prospective only in its 
•b^eratipû. This construction, put upon a statute of the state by the 
fcighest court of the state, in the only case where the précise question 
bas been distinctly presented, inust be foUowed by this court on this oc- 
casion, under thé famûiar rule that the construction of a state statute 
aidopted by the highést court of the state is regarded as part of the stat- 
ute by the national courts. It may be added that, if the question whether 
section 72 of the Pénal Code was prospective in its opération were open 
to décision hère, no ground is discovered upon which to reject the con- 
struction adopted by the court of appeals, in view of the positive lan- 
guage of the Pénal Code. PoUowing that construction, and holding, as 
I am bound to hold, that the statute under which the prisoner is con- 
fined is prospective only in its opération, the question presented by the 
petitioner la reduced to this, namely, whether a statute in force at the 
time the offense was committed, which increases the punishment of that 
crime, but is prospective alone in its opération, is an ex post facto law. 
On that' questipn there is hothing to be said. The motion for a writ of 
habéaa corpm ia deuied. 



United States v. Watson et al. 

(District Court, B. B. 2fbrih Carolina. April 27. 1888. 

Po8T-Gï*i:ciBi— Use of Mails to Dbpeaud— What Constitutes Offense— 
Bbv, St. §6480. 

Forming, 9 plan to defrwd by ordering goods by mail, with the intention 
of not paying for them, under the f aise prêteuse tbat the persons mailing the 
orders are marchants, is a "scheme or artifice to defraud," within the mean- 
ing of section 0480 of the Revised, Statutès; and the act of mailing a lëtter or- 
dering goods in parsuance of suçb scheme is indictable under such statute.' 

< See note àt end of case. 
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S. Same— Evidence— Mailiiîg of Similar Lettebs. 

Evidence of the mailing pf similar letters, not sët forth in the bill of indiot- 
méat, is admissible on the question of intent. 
{SyUabvs iy the Court.) 

Indictment for Using the Mail tô Defraud. (Jû motion to quash. 

Seymoub, J. The motion to quash must be denied. The indictment 
is framed under section 5480 of the Bevised Statutes. The statu te pun- 
ishes by fine and imprisonment the act of devising a scheme to defraud, 
to be effected by opening correspondence with another person by means 
of the post-office department, and the placing of any letter in a post- 
office, in exécution of such scheme. Â scheme is chargea in the bill. 
It consists of a plan formed by the two défendants to order mérchandise 
by letters written under a printed heading, describing themselves as 
"Watscndc Cb., Wholesale Merchants," whereas the firm was pretênded 
and fraudulent; and promising to pay promptly for the same, whereas 
the défendants intended to obtain the mérchandise and not pay there- 
for. It is further charged that, for the purpose of executing such scheme, 
the défendants placed in the post-ofiSce at Newbem a letter addressed tô 
oneM. Payne, in New York, orderlng a sulky, and promising to pay 
therefor. 

The court does not inténd, in deciding this motion, to pass upon the 
form of the bill. It is the first one found by a grand jury in this circuit 
founded upon the act of June 8, 1872, and has not been considered in 
détail. That the acts charged come within the statute is not to be doubted. 
A plan to cheat by ordering goods through the mail, with the intention 
of not paying for them, under the false assertion that the persons mailing 
the orders are wholesale merchants, is certainly a "scheme or artifice to 
defraud." Doubtless the facts would àlso constitute évidence of "false 
pretense " under the state statute against cheating ; but the use of the maii 
as a part of the plan brings the act within the jurisdiction of the United 
States courts. It is claimed that the statute was àimëd against lottery 
companies. There is a statute (Rev. St. § 3894) especially devoted to 
that matter. The words of section 5480 are plainly gênerai. 

The mailing of certain letters is charged in this bill, but évidence of 
the mailing of similar letters in pursuance of the scheme alleged to hâve 
been formed by the défendants will be held relevant on the question of 
intent. 

The défendants were subsequently found guilty, and sentenced, under tbe 
indictment 

NOTE. 

PosT-OrnoE— Use as Mails to Defraud— Kbv. St. 0. S. % 6480. The scheme to 
defraud, Indictable mider section 5480 of'the Revised Statutes, is to be effected' by the 
deviser of it opening a correspondence by mail, or by his inoiting some one else to open 
giich correspondence with him. Brand v. TJ S., 4 Fed. Rep. 894. The sèndiiig through 
the mail of a letter calculated to induce the purchase of «SOunterf eit money at a low 
price, for the purpose of circulating it, constitutes si^ch an offense as is created by the 
statiite, although no évidence of anlntelition to defraud ahy partic^lar person is shown; 
TT. S. V. Joues, 10 Fed. Rep. 469. In his opinion in this case, Benbbict, J., says: "Any 
«cheme the neoessary resuit of which would be tlie def rauding of someoody is a scheme 
to defraud, within the ineaning of section 5480. * • • Tb» glst of the offense con- 
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sists in the abuse of the mail, The oorjms delîoti was the mailing of the letter in 
exeoution of the unlawful soheme. " Oue who advertises for agents to sell goods and 
distributé circulars, with no intention to émploy such agents, but inlending to incite 
persons to send hlm money for agents' outflts, without intending any équivalent for 
the same, and to oarry out this devioe takes a letter and paoket ïrom the post-offlce, 
and deposits a paoket in the post-offloe, is guilty of the offense desoribed in the statute ; 
though it also appears that défendant has fiUed ail orders made upon hiin for goods 
sold. U. S. V. Stiokle, 15 Fed. Rep. 798. The court say in this case that "the offense 
liesoribed in the statute is a misdemeanor simply, and not a crime of a high grade or a 
felonious character. " An, attempt to defraud a créditer by inclosing with a letter to 
hlm worthless slips of'paper, in place of mbneywhiohthe letter states is inolosed there- 
with, and Sending such letter and slips to the créditer through the mail, is not such 
an offense asis çreated by the statute, V. S. v. Owens, 17 Fed. Rep. 73. 

The elemèhtsOf the offense oreated by the statute are (l) the devising, or intending 
to devise, a soheme or artifice tû defraud; (3) the opening, or intending to open, cor- 
respondence or communication with some other person, or inoiting such person to open 
oorrespondenoe bjr means of the post-offlce department, with the one devising the 
soheine; and, (8) in pursuance of the soheme, putting a letter or packet in the mail, or 
taking one out. There must be a précèdent fraudulent intent, and it is not fraudulent, 
in itself , withih the meaning of the statute, for an insolvent to order goods without the 
présent means of paying for them; neither does it fall within the statute for one to or- 
der goods, and afterwaxds devise ,a purpose of escaping payment. XJ. S. v. Wootten, 
20 Fed. 703. . , *• 

In U. S. V. Flemminp, 18 Fed. Rep. 907, which was an indictment under the af oresaid 
section, Blodgett, J. , m charging the jury, said : "It is not neoessary , in order to make 
ôut a case under the law, that the défendant shall be the inventer or originator of the 
scheme or artifice ito defraud. * * * But if a person uses or attempts to use an old 
soheme or device for purposes of frand, by means of the mails, he is as clearly within 
the Bcope of this law as if ne was the flrst to hâve oonceived or thought of such scheme. " 
'.lAa to the f orm and sdfacieuoy of an indictment under the section, see U. S. v. Martin, 
38 Fed. Rep. 812; In re Haynes, 30 Fed. Rep. 767 ; U. S. v. Hoeflinger, 33 Fed. Rep. 469; 
Ex parte Henry, 8 Sup. Ct, Rep. 143; U. S, v. Hess, 8 Sup. Ct. Rep. 571. 



McCarthy V. Clark- 
{Circuit Court, W. D. l'ennsyhania. May SI, 1888.) 

Patents pOb litvBNTioNS — Patentabii.itt — Appakatus fok Clbaninq Cbss- 

i Pools- 

Claims 1, 4, and 10 of letters patent No. 138,034, issued to William C. Mc- 
Carthy, April 33, 1873, for an improvement for apparatus for cleaning cess- 
pools, 'ÂgM, in View of the state of tfee art at the date of their issuance, not to 
describe a patentable invention 

., In Equity. Bill to restrain infringement of patent. 

The patent referred to in the opinion is No- 138,034, issued to Will- 
iam C. McCarthy, April 22, 1873. 

Wm.. L. Pierce, for complainant. 

r. ff. Z)at)t8, for défendant. 

Pee Curiam. The patent upon which this suit is founded, is for an 
improvement for apparatus for cleaning cess-pools, etc., and contains 10 
(^aims, thè first, fourth, and tenth of which are involved in this contro- 
versy. Thèse three claims, taken together, comprehend the same me- 
chanical éléments, and are divided into three pnly nominally separate 
combiuationsi AU thèse éléments are old. Not one. of them isnew; and 
in view of the state of the art at the date of the patent, which is April 
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22, 1873, it is difficult to perceive any patentable ûierit in them. In the 
machines then in use for similar purposes are to be found like mechanical 
appliances, somewhat différent in form, but adapted to perfofm exactly 
the same functions. Under thèse circumstances, the inventive thought- 
fulness of the patentée ought to be manifest; and, certainly, his concep- 
tion ought not to be within the scope of mère mechanical suggestiv^eness 
or skill. Upon the ground alone that the claims referred to do not de- 
2cribe à patentable invention, irrespective of the other features of the ma- 
chine described in the patent, this suit cannot be sustained, and it is 
therefore Unnecessary to consider the question of infringement. The bill 
is dismissed, with costs. 



Low et al. v. Fels.' . 

{Ctreuit Court, E. D. Pemigyicania. April 30, 1888.) 

Tbadb-Mask— Injukction— AccouNTiNa — Lâches. 

One who in good f aith uses a label in ignorance of the f act that said lab,el 

isanother's trade-mark -will be restrained by injunction from furthér usi'ng 

the same; but if thé dwner of the trade-mark bas tiâd knô'wledge of such use 

of it, and through indifEerence or négligence bas taken no steps to protect 

. his rights, he is not en titled to an account of sales or damages. 

In Equity. Bill for infringement of trade-mark. On bill, answer, 
and proofs. ' 

Alfred Low and Robert Haydon, of London, England, trading as Lbw, 
Son & Haydon, filed a bill against Joseph Fels, trading as Fels & Go., 
averring that they and their predecessors were, and had beeh for a Idrig 
time, manufacturers of soaps and periumery, especially of a certain soap 
known as "Brown Windsor Soap," distinguished and recognized by cer- 
tain well-known marks, stamps, and labels, the property of bomplàih- 
arits; that said soap had attained a great réputation by reason of its èu- 
jperior quality, and was extensivély purchased and used by consumera, 
thereby yiolding large profits toçomplainants; that the said ma?ks, stampsr, 
and labelsj having been employed for a long time past, had become es- 
tablished in the public mind as indicating that the goods bearing them 
were the product of complainants; that the respondent had beeh for sonae 
timè past engaged in mahufactùring and vending a compound inteRded 
to resemble the said "Brown Windsor Soap," being colored, perfumeà, 
marked, stamped, and labeled in imitation of complainants' goods; that 
such manufacture had been begun by respondent long àlter complain- 
ants' soap had acquired its great réputation; that by reason of the imi- 
tation aforesaid, respondent had deceived and enabled others to deceiye 
the community, thus selling large quantities of his own products, and 
inflicting a corresponding injury upon the complainants. The bill then 
demanded answers to certain interrogatories èmbodying the abovç facts, 

' Reported by €. Berkeley Taylor, Bsq., of the Philad'elphla bar. 
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and prayedaAiinjunction restrainii^ the further manufacture and sale 
by thç resppn(ientiOf soap prep^red, marked, stamped, and labeled in 
imitation ofiWmplainants'.goGds, and an account o£ the proceeds of the 
fioap so manufactured and sold by thp respondent in violation of the rights 
of complainants. The respondept pleaded that,"soaps like those alleged 
in the said bill of complainants to be imitations Qf the soap aa made and 
sold by the, complainants, apd the marks, stamps, and devices on the 
la,bels, alleged to be in imit£(tjon of the labels of, the complainants, and 
the packages alleged to be imitations of complainants' packages in size, 
shape, colpif, etc*, hâve been made, usçd, and, sold in open market in 
many parts of the United States, particularly in.the Eastern district of 
Pennsylvania, with the knowledge of the complainants and the parties 
whose business they allège to bave succeeded to, for a period of more 
than twenty-one years continuously last past." The case was referred 
to an examiner, who reported the testimony taken. It appeared there- 
from that the goods of complàinaûts had never had an extensive sale in 
the United ^t^tesj, that imitations ofthem had been manufactured and 
sold by many persons, With thé undbubted knowledge of complainants; 
and that it had been generally understood that the name and labels were 
%]^' to the use pf any one whomight désire to availhimself of them. 
' Mred'k W' J^nr^ck» aàà ^oht.D. Maxwell, for cqriiplainants^ 
— ArguM that the lapse of time did net bar their right to an injunction. 
Taylor v. Carpenter, 3 Story, 463 ; miMt v. Estefhrook, 48 N. Y. 374 ; Wolfe 
V. Barnett, 24 La. Ann. 97; Lazenby v. White, 41 Law J. Ch. 354; Manufact- 
iirtng Co: v.S^eàr, 2 Sandf. 599 ; Brown, Trade-Marks, (2d Ed.) § 681. Net 
only are complainants entitled to an injunction, but to an accounting. Moet 
T(, Çpmton, S^ Bé&Y. 578; fSdUaten v. Mdelstm, 1 De Gex, J. & S. 185; Mill- 
itiflpon V. ^p;ç, .3 ,Mylne 4S5 C 338; Morgan v. Troxell, bl How. 121; Holt v. 
'Ifewe»4c2, ^3 I|ed. Kep. 869. 

; Maurice FdSi . Geo. P. Riçh, aa^ Mayer Sukberg&r, for respondent — 
rnrAdmittedthat an injunction ovigh^ to issue, and, before any costs had been 
iiicurred subse^iient to the pleadipgs, had offered to allow a decree to be en- 
tered by consent, but denied that there was apy liability to an account. "Be- 
îïef of this kind is coiistantly ref used, even when the right of tlie party to an 
fnjutictioh îsiackhôM^ledged, as in case of acquiescencé or want of fraudiilenfc 
Intenta" J^lJedHv. Fleming. 96 TJ. S. 245. luHarrison v. Taylor.U Jur. 
(N. S.) 408, a dectee was réfused when the delay had been only one year. In 
JBmrd V. Tiirner, 18 Law T. (N. S.) 747, two years. In Estoourtv. Essence Go., 
Ta. B., ,10 Çh. 276,. seven years. The ruie as to lâches is the eame in this coun- 
try., 4«M>**i?o5' Ço.v. eorwer, 4 Amer. Law ï.pep. (N. S.) 176. Thereean 
'bë iio décre^for an account of profits accruing before the respondent becamë 
àware of cotiipiïainants' prior owhefship. Edelsten v. Edélsten, 1 De Gex, 
J. & !i. 185, 199; Jlfoeê v. (?om*ïo«,'33 Beav. 578. See, also, Kittlev. Hall, 
-29 Fed. Bep. 511; HoU v. Menendez, 23 Ped. Rep, 869; Sugar Co. v. Sugar 
Oo., 24*J'ed- Bep. 604. Costsaccruingafter theûlingof the bill should not 
be imposed, , Moet v. Couston, supra; ifillingionv. Mox, 8 Myine & G. 838, 

Botler, tr. Thé complainants are pot entitled to an account. For 
neàrly four years prior to the date of suit they had notice that their 
trade-mark was in common use by dealers in soaps in this country, and 
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dîd nothing to prevent it untilabout the tirae of filiag this 'MU. The 
ïespondent's acts oomplained of fall within the interval specified. Fur- 
thermore, such use had been praeticed by ail the principal dfealera in 
soaps hère for nearly 20 years prior to the date of suit; and the- cbm- 
plainants, dealing in the markets of this country, as they wereishôuld 
be presumed to hâve knoWledge of this fact. If they had not, it Wâs 
because of indifférence to their interests, or lack of vigilance. There i8' 
no évidence of fraud on the respondent's part. He did not even know 
of the complainants' existence, or of the existence of the rights they set 
up. To hold him liable to account for bis past sales, and damages to 
the complainants, in view of such lâches, would be unjust. He con- 
cèdes the complainants' right to an injunction, and an injunction will 
therefore be granted. 



Frovidence Washington Ins. Co. ». Morse et ai. 
Distria Court, N. D. New York. Jane 27, 1888.) 

JUDOMENT— RE8 ADJXTDIOATA— ADMIBALTT — Ih Reh AND IN PBBSONAU. 

Where the insurers of a cargo of grain which was destroyed havef pitlâ thé 
lossiind becomesubrogated to the rights of tbeinsuréd,and obtaJUed adecree 
inremln the United States circuit court charging the beat with llability for 
the losSr&uch décision is conclugive of a libel in personamin the districtcourt 
whereby the insurers seek to charge the owners of the boat with liabilitT as 
common carriers. 

In Admiralty. 

This is a libel tn personam by the Providence Washington Insurance 
Cîompany against Henry Morse, Àlanson Morse, and Charles E. Wager, 
as common carriers. 

Edward D, McOarthy, foT lïbehnta. 

Clinton, Clark & Ingram and Spencer Clinton, for respondents Morse. 

Hyland & ZpArwhie, for respondent Wager. 

CoxB, J. In May, 1883, the libelants insured a cargo of grain owned 
by Armouf, Plankinton & Co., which the respondents agreed aafely to 
transport from Buffalo to New York on board the. canal-boat Word^, 
propelled by the steam canal-boat Sydney. The cargo having been lost 
tn (ransitu the libelants paid the loss to Armour, Plankinton & Co,, the 
insured parties, and, being subrogated to their rights, bring this libel tn 
personam against the respondents as common carrier»). The libelants bave 
heretofore obtained a decree in rem against the boats. The facts fully ap? 
pear in The Sydney, 27 Fed. Rep. 119, 23 Fed. Rep. 88, and Insurance 
Co. V. Wager, post, 364. 

It is thought that the décision of the circuit court is conclusive of thia 
action. îfte Sydney, 27 Fed. Rep. 119. Some additional testimony has 
been tàken, but the facts are not materially changed. In the language 
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of one of the briefs submitted by respondents, "the theory of the libelin 
rem against the Sydney and the libel in personam ai bar is the same." 
There is no way fairly to distinguish the two cases. In the light of this 
controUing authority the situation is a simple one. Armour, Plankin- 
ton & Co., as owners, had a cause of action against the respondents as 
common carriers. Armour, Plankiuton & Co. were alone insured as 
owners of the cargo. By paying them the libelants were subrogated to 
ail their rights* Morse & Co., as carriers and advancers, were also in- 
sured, but it was for 8520 only, the extent of their actual pecuniary in- 
terest in thé cargo. 

The considérations now urged by the respondents may properly be pre- 
sented to the circuit court on appeal, but it isthought that this court 
cannot with propriety consider them. It foUows that the libelants are 
entitled to a decree for the amount agreed upon at the trial, with costs. 



l'BOViDENCE "Washington Ins. Co. v. Wagee d al. 

iJDistnct Court. N. D. New York. February 28, 1888.) 

ADitrEAi.TT— Pbockf.dings in Rem and in Pbhsonam. 

An action in aûmiralty i/i rem is not a bar to an action in peraonam, growîng 
eut of the same facts, andtlie respondent in tlie action in peraonam is not en- 
titled to a Btay of the proceedings pending an appeal in the action in rem. 

In Admiralty. Libel in personam. 
Edward D. McCarihy, for libelants. 
Hyland <fc Zabriskie, for respondent Wager. 
Clinton & Clafk, for respondents Morse. 

CoxE, J. This is a motion, in an action in personam, by the respond- 
ent Charles E. Wager, for a stay pending an appeal to the âupreme court, 
takeri in an action in rem, growing out of the same facts. The Sidney, 
(Dist. et.,) 23 Fed. Rep. 88; The Sidney,(Cir. a.,) 27 Fed. Rep. 119. 
It is entirely clear that the suit m rem is not a bar to the présent action. 
In View of the authorities it is, at least, doubtful whether the respondent is 
rig'ht in his theory that thè libelants can, in the action in rem, by motion 
and amendment, obtain a decree in personam. But even if this can be 
dorie, it in nôwisè prevents them from proceeding in a separate action if 
they elect ào to do. The weight of authority seeins to sustain the propo- 
sition- that the -remedy against thé vessel and the remedy against the 
owher cannot, in èircmnstances likë the présent, be united or enforced 
iffÉhesame action; certainly no case hàs been cited, or found by the 
court, which disputes the right of a libelant to pursue^them separately. 
TheJessie WiUiamson, Jr., 108 U. S. 305, 2 Sup. Ct.Kep. 669; The Sabine, 
ici U. S. '384; The Zodiac, 5 Fed. Rep. 220; Insurance Co. v. Alexandre, 
16 Fed. Rep. 279, and cases cited; Haie v. Insurance Co., 2 Story, 176; 
Newell V. NorUm, 3 Wall. 257; Admiralty Rule 15. 
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The libelants, if they hâve a cause of action, are éntitled to enforce it. 
It would be most unjust to require them to await, without security, the 
resuit in the suprême court. The motion is denied. 



Hadden V. The J. H. Rutteb, (two cases.)' 
(District Court, 8. D. New Torh. May 22, 1888.) 

1. CoLMStON— TuGS AND Tows— Neglioence— Anchohs. 

It is not reasonable prudence to undertake navigation, especially at a sea- 
son of the year when violent squalls are not infrequent, witliput anchors 
adapted to the boats in use. If such anchors are not provided, it niust be at 
the owner's risk of the natural conséquences: 

2. Same., 

The steam-tug R., while towing two heavy car-floats, encountered a violent 
squall, which she was unable to breast, and the tow drifted towards a dock 
where several boats lay moored, and collided with the latter, and libelant's 
. boats were injured. TheR. had only one smàll anchor, whoUy insufflcient 
to hpld the tow against the squall. The vessels at the dock exhibited Dp 
lights. iîisW, that the tug was solely liable for the collision. 
8. Same— Lights— Boats Mooebd by a Wharî. 

Boats moored in the «suai way alongside A wharf, and not in the way pf 
other boats, are not required to exhibit lights. 

In Admiralty. 

Hyland & Zcérigkie, for libelants. 

Carpenter & Mosher, for claimants. 

Brown, j. On the night of the 18th December, 1887, at about 11 
6'clock, the steam-tug J. H. Rutter left Barclay street, with two lôaded 
car-fioats in tow, both lashed upon the port side, bound for Sixty-Eighth 
strèet, North river. When off Forty-Second street théy were struck by 
a sudden squall, with a high wind from the northward or north-west, 
and thick snow. The Rutter was unable to keep her tow headed up 
river, though using ail her force, and in going up they continued to drift 
towards the New York shore, until she found herself approaching the 
long pier at the foot of Fifty-Fifth street, along which numerous boats lay 
moored. She was unable to stop in time to avoid striking some of the 
boats, and they were knocked about so as to injure two of ihe libelant's 
boats, for which injury this suit was broUght. When the Rutter left 
Barclay street the weather was threatening from the north-east, but the 
wind was not so strong as to prevent proper handling of her tow. It is 
plain, however, that the tow was so heavy that she was unable to cope 
with the squall that struck her when the wind hauled to the northward 
and westward; and she had only a small anchor aboard, whoUy insuffi- 
cient to hold so heavy a tow. 

Without référence to the other charges of négligence, I cannot hold it 
to be reasonable prudence to undertake navigation, especially at a season 

' Reported by Edward G. Benedict, Esq.., of the New York bar. 
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of the year when violent sqùalls are not infreqaent, witliout anqhpra 
adapted ;to thé : boats in use, and. sufScient, in case of need, to prevent 
them jFrom becoming instruments of destruction to others. If sui table 
anchors are not provided, it must be at the owner's risk of the natural 
conséquences. 

It is urged that the boats moored alongside the Fifty-Fifth-street pier 
were in fault for not exhibiting lights, and the case of The Lydia, 4 Ben. 
523, is cited, where theschooner wfe struck inside of the range of the open 
space between the Forty-Seventh and Fifty-Fifth street piers. Had thèse 
boats been, likè the Lydia, lyiûg at' anchor within the line of the piers, 
where other boats were to be expected to pass, I should hâve folio wed 
that décision. I do not think it applicable to boats moored like thèse in 
the usual way alongside the piers, although there were many boats, and 
though this pièr extendèd fàr intp the river, when, as hère, they were 
not in the way of the navigation of other boats. It is not the practice 
to exhibit ëuch lights unlesS there are spme spécial circUmstances of dan- 
ger, having référence to thé ordihûry havigation of other vessels. This 
bas several times been decided in the suprême court. Tke Bridgeport, 
14 Wall. 116, and cases tllere cited; Shidds v. Thé Mayor, 18 Fed. Rep. 
748. I do not think this situation was so exceptional as to justify the 
application of a différent rule. To do so would certainly be imposing 
a duty upon such boats not hitherto understood. 

There is a distressing conflict as to the nature and extent of the dam- 
ages. As respects demurrage, I am satisfied that the boat, at that sea- 
son,. was not practically in use, and that nô demurrage for détention 
should therefore be allowed, except while the répairs were necessarily 
coing on. On the whole, I think it most probable that the breaks in the 
pïanks and timbers claimed by the libelant were the resuit bf this collis- 
ion, and were not old breaks. As to some other items, I am not satis- 
fie<i. I allow în the case of the Chamberlain $45, with costs, and of the 
Seeley $107. with costs. 
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Oeison ». The Sybacjusb.' 

(District Court, E. D. New Tvrh. Uay 13, 1888.) 

CoiiiiisiON— Vessel AT Anchok IN Propbr Place. 

A tow-boat is liable for the damage resulting front a collision between the 
bbats ôf her tow and a vessel at anchor in a proper place. 

In Admiralty. Libel fôr daiûages. 

On tbô night of October 16, 1886, the schooner Juliette Terry was ly- 
ing at anchor in the North rivéir, nearly opposite the foot of Thirty- 
Fourth Street. The tow-boat Sytacuse, with a tow of canal-boats and 
barges astern of her on a hawser, passed up outside of the schooner with- 
ôut touching herj but the tow came in collision with the schooner, carry- 
ing aWay her head'gear, and eausîng her to lose an anchor and chain. 
For such damage this suit was brought. The Syracuse claimed thàt the 
schooner was anchored in aini ibiproper place, and did not pay out her 
ahchor chain, when hailed to do so, and that'the tèw was carried a|>cih 
her by the force of tlie wind. 

Carpenter & Mo8her,'iOT iihèlânt.' 

Oi«^ <fc Gray, for the Syracuse. ^ 

Benèdict, J. This is an action to recover damages occasioned to the 
sçhooijer Juliette Terry by being run into by the tow-boat Syracuse, in 
the'NIprth river. The schôonër was at the time at anchor at à pl^ce 
wlièré'shè had & right tô be. The évidence fails to show fault oh her 
part. The fault was of the Syracuse in oniitting to avoid her. The 
lifodant must bavé a decreé foir his damages and costs. 



Haévey V. Smith a al,^ 
(Dintrtci Court, 8. D. 2fM York. May 28, 1888.) 

1, Beameii>-^Di8abib!d Sbahan— Abàndonment without Patment of Waobs— 
; BsiTisH Vessel. 

ITnder the provisions of tlie British merchants' shipping act, a vessel has no 
right to abandon a disabled seaman without pay ment of nis wages up to ttie 
time of bis being left on shore, together witb. provision for his retum liome. 

2. Saue — CbhtiI'icatb'of Disabblity— Pailubb to Fobnish— Penalty— Bbcov- 

BBY m Action fob Wages. 

The penaltv of £10, provided by section 209 of the British merchants' ship- 
ping act for lailure of the master to deliver to the consul a certifloate of a 
disabled seaman'g inability ^o proçeed on, the voyage,, together wift an ac- 
count of the wages due him, and pay ment thereot. is recoverable by the sea- 
man In an action against the vessel for his wages. 

>Beported by Edward G. Benedict, Esq., of the New York bar. 
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In Admiralty. Libel for wages. 
Wing, Shoudy de Putnam, for li bêlant. 
Goodrich, Deady & Goodrich, for respondents. 

Brov/n, J. On or about November 19, 1887, the libelant shipped on 
board the British bark Levuka, at London, for a voyage to New York and 
back'to tbe United Kingdom or to the Continent, as ordinary seaman and 
cabin boy, at the wages of 30 shillings per month. On the voyage ont, 
as the évidence shows, he sustained injuries to the stomach by a fall, and 
was disabled from work thereafter. Shortly after arrivai at New York 
he was sent by the master tp t|ie Long Island Collège Hospital, and re- 
mained tbere from January 21st. until March 8th. The bark sailed from 
New York on her return voyJage on the 2d pf March, without notice to 
the libelant, or inquiry at the hospital, and without any effort to take 
him on board. This libel was filed to recover his wages to date, with 
his expenses of board. 

Section 185 of the British merchants' shipping act provides that, where 
a seaman is left on shore on the niaster's certificate of inability to pro- 
ceèd, he shall \)q entitled to wages up to that time only. Section 209 
makes it in such a case the duty of the master to deliver a certificate of 
his unfitness to the consular officer, with an account of the wages due 
him and payment thereof ; and for neglect of this he is made liable, "in 
addition to the payment of the wages," to a penalty not exceeding £10. 
Section 205 also requires provision to be made for sending the seaman 
home. I am satisfied from the évidence that when the ship sailed the 
libelant was hot fit for duty. But the master had no right to abandon 
him without payment of a cent of his wages, or provision for his return. 
Sùch are the very evils which the English statutes, aiad our own similar 
statutes, were desîgned to prevent. The libelant must be adjudged en- 
titled to his wages up to the 2d of March, amounting to $17, less $1 
previously paid him, and to payment of the additional sum of $35, under 
the provisions of said section 209, and to a return passage to London. 
The context in section 209 shows that the penalty was designed to be 
paid to the seaman; for it says it is a penalty "in addition to payment 
of wages." The same language shows that it is the master who is to pay 
both the wages and the penalty; and as the owners are liable for the sea- 
men's wages if the master does not pay them, so the penalty, which in 
this case is associated with the wages for the benefit of the seaman, and 
to be paid with them, must be heldrecoverableagainst the owners as the 
responsible principàls, in the same way that unpaid wages are recoverable. 
A return passage to London was offered to the libelant, and, it is under- 
stood, will be furnished. Upon provision made within 20 days for such 
ïeturn, judgment will be allowed for only $52. If not so furnished, the 
ordinary charge of a return to England will be added thereto. The li- 
belant is also entitled to costs of the action, but not to board since March 
2d. 
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Williams v. Stak Sajjd Co., Limited, et cd. 
(Circuit Court, W. D. Pennsylvania. May 81, 1888.) 
CoTJKTS — Jederal Jtjrisdiction — Questions Artsing undbr Patent Laws — 

ASSIGNMENT OP PATENT— BrBACH OP CON'l'KACT- 

Keller, the giantee of letters patent, assigned one-half of the patent to 
Williams by an instrument in writing recorded in the païen t-offlce, which, 
after the assigning clause reads as follows: "Tbis assignment is made and ac- 
cepted upon the distinct understanding and agieeuient between the parties 
theréto that neither the said Keller nor the said Williams Is to make any trans- 
fer of his respective interest in said patent, nor tograntany license touse the 
same, without.the written consent of the other; and fnrther, that neither of 
said parties shàll build more than one beat each with the said patented im- 
provement upon it, without the written consent of the other; and the beat 
each is permitted so to bùild is to be used only by said party as an individual, 
and not as a member of any firm or copartnership, without the written con- 
sent of the other party. " Williams flled a bill against Keller and his associ- 
âtes in business acting under him, cbarging them with using the patented in- 
vention in violation of the above-quoted clause of the instrument of assign- 
ment, and praying for an injùnction, etc. JSeld, that the case was not one 
arising under the patent laWs, and the court had no jurisdiction thereof, ail 
the parties to the suit being citizens of tlie same state.' 

In Equity, Bill for injùnction to restrain the infringement of letters 
patent. 

D. F. Patterson, for complainant. 
Wm. L.Pierce, for défendants. 
Before McKennan and Acheson, JJ. 

AcHESON, J. Nicholas J. Keller, one of the défendants, the grantee 
and exclusive owner of reissued letters patent No. 6,598, i'or an improve- 
ment in sand and gravel separating machines, by an instrument of writ- 
ing by him. executed, bearing. date March 31, 1883, and recorded in the 
patent-office on April 2, 1883, assigned the one-half of said letters pat- 
ent (subject to certain outstanding licenses) to Thomas R. Williams, the 
plaintiff. After the assigning clause the instrument proceeds in the words 
following: 

"This. assignment is made and accepted upon the distinct understanding 
and agreement between tbe parties thereto that neither the said Keller nor 
the said Williams is to make any transfer of his respective interest in said 
patent, nor to grant any license to use the same, without the written consent 
of the other ; and f urther that neither of said parties shall build more than 
one boat each with the said patented improvement upon it, without the writ- 
ten consent of tiie other; and the boat each is permitted so to build is to be 
used only by said party as an individual, and not as a member of any flrm or 
copartnership, without the written consent of the other party. " 

The bill recites the invention of said improvement by Keller; the grant 
of the original patent to him; thesurrender thereof, and the. grant of the 
reissue; and the said instrument of writing of March 31, 1883. The 
bill allèges and the answer admits that the défendant, the Star Sand 

'See note at end of case. 
v.35F.no.6— 24 
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Company, Limited, is a partnership association organized uuder thelaws 
of Pennsylvania by, ând composèd of, the said Nichoks. J, Keller, Agent, 
and John Hoffman, John R. Clark, and C. Mensinger, and thèse four 
named persons are iudividually made co-defendants withthe Star Sand 
Company, Limited. The proofs show that Keller is président or chair- 
man of thé limited partnership, and that the principal for whom he as 
a member of the association àcts,ishis wife. AU the parties to the suit 
are citizens of Pennsylvania. The bill allèges that "the said défendants 
he^ein nain éd" are using one or niore of the patenteid machines without 
the consent of the plaintiff, "and in violation of the rights secured to him 
by virtue of said reissued letters patent, and the aforesaid assignment of 
date of March 31, A. D. 1883.» The bill further sets forth that the 
plaintiff "has repeatedly requested the said Nichoïas J, Keller to desist 
from such unauthorized use of said patented improvement," and that he 
has requested Keller to jbinliiriiiii a suit against thé bther défendants to 
restrain them from further infringing said letters patent, "whichthe said 
Keller has lieglected and rëfused" to do. The bill prays that the de- 
feindants may account for the "profits or sàvings thus unlawfully derived 
or made by the violation of your orator's rights,". and that upon "enter- 
ing a decree in favor of your orator and against said défendants for in- 
fringement," the damages sustained by him "by reason of such infringe- 
inent" be assessed against, and decreed to be paid by, the défendants, 
and for an injunction to restrain the défendants "frôm any further use of 
said patented improvement in violation of your oratoï's rights, as afore- 
said." -'••■ . '^- -. ■ : 

The answer, in w;hich ail the défendants join, admits that Keller was 
Ibe first ànd original invélitor of said improvement, the grant to him 
of the original letters patent, the due surrender thereof, the grant to him 
of the reissue, and the validity of the same, the exécution by Keller of 
the written instrument of Màrch 31 , 1883, and the association as charged 
in the bill of the défendants as; the Star Sand Company, Limited.' The 
answer further admits thatthe Star Sand Company, Limited, owns and 
opérâtes two boats, viz., the Hippopotamus and Genii< equipped with 
the çatented machine, the ownership of which boats with their patented 
improvements the company acquireid from Keller; and that under acon- 
tract with Keller the company takes the en tire "lift" of the Star, a boat 
pwned by Keller, aùd equipped with the patented improvement, which 
t)oat was built by him under the privUege expressly reServed to him by 
the terms of the wrltten instrument of March 31, 1883; and the answer 
Bets up that by a contemporaneous oral agreeraent entered into between 
Keller and Williams the Hippopotamus and Genii were excluded from 
the limitations of said instrutnent. 

The case is now before us upon the pleadings and proofs. We will 
not, however, enter upon a discussion, or express any opinion as to the 
merits of the controversy; bécàuse, after a careful considération of the 
subjeotj we hâve reached the conclusion that the case does not arise un- 
der the patent laws, and that the bill must be dismissed for want of ju- 
risdiction. Wiison v. Sandford, 10 How. 101; HarteUv. Tilghman, 99 U. 
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S. 547; Albrîghtv. Teas, 106 U. S. 613, 1 Sup. Ct.Rep.550; Manufad- 
uring Co. v. Hyatt, 8 Sup. Ct. Rep. 756. The controversy does not in- 
volve the validity or the construction of the patent. In nowise whatever 
is the patent drawn in question, and therefore the décision in lÂtdefield 
V. Pary, 21 Wall. 205, does not apply. In truth the case springs alto- 
gether out of a contract, and the manifest purpose of the suit is to en- 
force that contract. The infringement of the patent is not the real ground 
of the action. Indeed, without the recited agreement the bill would hâve 
no solid basis. Clearly one part owner of a patent cannot iiiaintain a 
suit for infringement against his co-owner. Manufacturing Co. v. GUI, 
32 Fed, Rep. 697, 702. Now, Keller is not a nominal défendant hère. 
The fcill contains spécial matter of complaint against him, apd ail the 
prayers for relief include him. Tben the other défendants stand in such 
relation to Keller that they cannot be treated as infringers; so that, what- 
ever case the plaintiff may hâve against any of the défendants is to be 
referred to the contract, the breach of which is the gravamen of the bill. 

There is no question in the case depending upon the construction or 
efFect of the patent laws. True, section 4898, Rev. St. , enacts that "ev- 
ery patent, or interest therein, shall be assignable in law by an instru- 
ment of writing," and provision îs made for recording such "assignmént, 
grant, or conveyahce" in the patent-office for the purpose pf notice to 
subséquent purchasers or mortgagees. But a collatéral agreement be- 
tween assignor and assignée, such as we hâve hère, restrictive of the 
power to dispose pf their respective interests in the patent, and govern- 
ing their rights in the use of the invention, whether incorporated in the 
instrument of assignmént or not, is not provided for or regulated by sec- 
tion 4898, or by any act of congress. That the rights of the parties un- 
der such contracts dépend altogether on common-law and equity princi- 
ples, is the declared doctrine of ail the above-cited décisions of the su- 
prême court. 

Let a decree be drawn dismissing the bill for want of jurisdiction, with 
costs. 

NOTE, 

Patents— JtJBisDiCTiON ov Statu ast> Fedbbai. Coukts. Plaintlfl asslgned to de- 
fendant one-tbird of the right to an invention. The patent-office divided the applica- 
tion for the patent into tbree applicatiools for as many inventions. Held, that the ques- 
tion whether tiiis subdivision divested défendant of nls interest In one of the patents 
issued was purely one of patent law, of which the circuit court of the United States haâ 
jurisdiction. Puetz v. Bransford, 83 Fed. Kep. 818. On application for an injunctiou 
to prevent défendant from asslgnin|^ a patent, held, that if complaiuaut's case were 
fouMed solely upon some contract with défendant, it did not arlse under the patent 
laws, and the circuit court of the United States would hâve no jurisdiction. Watoh- 
Case do. V. LeaCh, wnte, 2- 

In Store-Service Co. v. Cl»rk^(N. î.) 3 N. B. Rep/ 335, Miixbb, J., says: "It is very 
apparent that cases may arise upon contracts relating to patents and their validity, 
Whlbh are especially within the powcr aud juriadiction of the state courts; but it by no 
méans f oUows necessarily that thls jurisâiction conf ers upon the state courts the right 
toftdjutdicate and détermine questions arising as to infnngements made upon rights 
and privileges'which are secured by patents issued by the govemment. The interpré- 
tation of the contract, the effect to be elven to Its varions parts, and even the right to 
the patent, may well be the subject oi considération within the courts of the state; 
whilè àny interférence beyond this is in contravention of the gênerai rule that In'éucb 
an action ths: juriadiction rests exclusively within the courts of the United States." 
See, also, Muiufacturing Co. v. Beiuoehl, (N. Y.) 6 N. E. Rep. 26i. 
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CooLBï ». McAethue et al. 
(Gireuit Courti S. J). Michîgan, July 3, 1888.) 

1. Rbmovai, of Causks— Action against N on -Résident— Alien Act of 1887. 

The circuit courts of the United States hâve jurisdiction, by removal, of a 
suit begun in a state court by a résident citizen against a non-resident alien 
défendant, notwithstanding the provision of the act of 1887 that "no civil suit 
shall be brought before either of said courts against any person by any orig- 
inal process or proceeding in any other district than that whereof he is an 
inhabitant."' 

2. Samb. 

In suçh case jurisdiction exists by virtue of the çitizenship of the plaintifE 
and alléilage of the defendan^;, and the provision that the défendant shall 
not be sUéd in any other district than that of whichhe is an inhabicant is only 
' a privilège, o^ which he may or may not avail himself, as a personal exemp- 
tion from suit within such other jurisdiction.^ 
(Syllahus hy thé Court.) 

On Motion to Remand. 

This was an action of tort begùn in the circuit court for tjie'county of 
Wayne by a citizen of Michigan against non-resident alien défendants, 
and removed to this court upon pétition of défendants. Plaintifif moved 
to remand upon the ground that défendants, not being inhabitants of 
of this district, within the meaning of section 1 of the act of Mardi, 1887, 
the case is not one of which this court would bave had original jurisdic- 
tion, and therefore, under section 2, it can hâve no jurisdiction by re- 
moval. 

Aljred RusseU, for plaintiff. 

H. C. Wisner, for défendants. 

Brown, J. By the first section of the act of March, 1887, the circuit 
courts are given original cognizance of ail suits of a civil nature involv- 
ing upwards of $2,000, in which there shall be "a controversy between 
citizens of a state and foreign states, citizens, or subjects," with the fur- 
ther proviso that "no civil suit shall be brought before either of said 
courts against any person by any original process or proceeding in any 
other district than that wheréof he is an inhabitant," with an excep- 
tion to this proviso not necessary ^o be noticed hère. By the second 
section the right of removal is limited to cases "of which the circuit 
courts of the United States are given original jurisdiction by the preced- 
ing section," and a further clause provides that such right can oiiJy be 
exercised "by the défendant or défendants therein being non-residents of 
that state." It necessarily foUows that, if this court would bave original 
jurisdiction of an action against a non-resident alieUj we hâve jurisdic- 
tion of this case; otherwise, not. The language of the first section incli- 
cates very strongly that if the défendant chose to plead in abatement of 
such a suit the plea would be sustained. We regard it as clear, however, 
that if such plea were not interposed, and the défendant pleaded in bar, 

' See note at end of case. 
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xt would be a waiver of §uch plea, and the judgment would be valid. 
The difficulty arises from a misapprehension of the distinction between 
cases of which a court bas not jurisdiction, and cases in which the de- 
fendant is privileged from suit within the jurisdiction. In the first class 
of cases ail the facfs necessary to give the court jurisdiction uiust be 
averred in the pleadings, orthe judgment will be a nullity. In the second 
class no averment is necessary; the privilège is one which may be waived, 
and is waived by a plea of the gênerai issue. 

The case under considération falls within the latter category. As the 
action is between a citizen and an alien, and it so appears by the plead- 
ings, the court has jurisdictiop of the case; and as the défendants tbem- 
selves bave invoked this jurisdiction, their action is a clear waiver of any 
Personal privilège as to them, and it does not lie in the mouth of the 
plaintiff to make the claim for them^ The distinction hère drawn is by 
no means a novel one. So long ago as 1823 Mr. Webster moved to dis- 
miss the case of Grack v. Palmer, 8 Wheat. 699, upon the ground that 
there was no averment in the record that the défendant in the circuit 
court was an inhabitant of the district, or was found therein at the time 
of serving of the writi Mr. Chief Justice Maeshall stated, however, 
that the uniform construction under the judiciary act had been that it 
was not necessary that this averment should appear upon the record; 
"that it was sùfficient if the court appeared to hâve jurisdiction by the 
citizenship or alienage of the parties. The exemption from arrest in a 
district in which the défendant was not an inhabitant, or in which he was 
not found at the time of serving of the process, was the privilège of the 
défendant, which he might waive by a voluntary appearance; that if 
process was returned by the marshal as served upon him within the dis- 
trict, it was sùfficient; and that where the défendant voiuntarily appeared 
in the court below, without taking the exception, it was an admission of 
the service, and a waiver of any further inquiry into the matter." In 
the more récent case of Ex parte Schollenberger, 96 U. S. 369-378, Mr. 
Justice Waite observed: 

"The aet of congress prescribing the place where a person may be sued is 
not one affecting the gênerai jurisdiction of tlie courts. It is rather in the 
nature of a personal exemption in favor of a détendant, and is one which he 
may waive.. If the citizenship of the parties is sufflcient, a défendant may 
consent to be sued anywhere he pleases; and certainly jurisdiction wUl not be 
ousted because he has consented." 

See, also, Page v. Oity of GhiUicoÛie, 6 Fed. Rep. 599. 

In the light of thèse authorities there can be no question that, if this 
suit had originally been begun in this court, and the défendant had, with 
or without service of process upon him^ entered his appearance and 
pleaded to the iherits, the court might bave lawfully proceeded with the 
the case; in othér words, the court would bave had full jurisdiction. 
Pfactically the same yiew of this question is takenby JudgeSaiEAs in Foies 
v.Railway Go., 32 Fed. Rep. 673-676, and by Judge Hammond in Gavin 
V. Vance, 33 Fed. Rep. 84. It results that the motion to remand must 
be denied. 
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NÔTB. 



Eemoval op Causks— Citizbîîship or Pabtibs— Aqt Maboh 8, 1Ô87. Under act Cong. 
March 8, 1887, deflning the jurisdiction bf fédéral coTirtà, whioh provides that when 
Jurisdiotion isfoundedon the f act that the action is between oitlzens of différent states 
suit shall be brought only in the district where either the plaintift or défendant résides, 
an action brèUght in the state court of plaintiff's district against a non-resident dé- 
fendant may be removed to the fédéral court by the défendant, Tiffany v. Wilce, 3i 
Fed. Kep. 230 ; and he may remove it to %ho fédéral court of the district of which plain- 
tift is a résident, Mining Co. v. Markéll, 33 Fed. S,ep. 8S6j Swayne v. Insurance Co., 
(vnte, 1. But a défendant cannot remove a cause broxight vu a state court of the state 
of Ms résidence. Andersen v. Appleton, 38 Fed. Rep. 855; Weller v. Tobacco Co., Id. 
860. i-i- . , 

Foreign corporations sued in a state cpurt by a citizen of the state hâve a right to 
remove the cause, under the statute. Wilson v. Telegraph Co., 34 Fed. Kep. 561 ; County 
Court Vi Railroad Co., cwite, 161; Railroad Co. v. Ford, Td. ITO. 



Johnson v. Accident Ins. Co. of Noeth Ambbica. 
lOireuit Oourt. W. D. MUihigan. Jane 19, 1888.) 

lÏBMovATi or Causes ^Phocedxtbb aftbr Removal— Plea ik Abatemint to 
Pétition pob Rbmoval. 

A plea in abatement to a pétition to remove a case from a state to a fédéra! 
court will not be tested by technical ïùles, but it is sufflcient if it sets eut f airly 
and with sufflcient certainty matters of fact whicb^ if true, négative the Juris- 
diction Of the fédéral court.* 

Àt Law. On demurrer. , 

Action tjrought by Gertie Johnson in a state court against the Acci^ 
dent Insurance Company of North America. The cause was then re- 
moved to the circuit court of the United States for the Western district; 
of Michigan on a pétition of the défendant alleging that plaintiff was a 
citizen of the state of Michigan, and défendant a corporation organized 
and exiating under the laws of the dominion of Canada. Plaintiff then 
âled the fpllowing plea, in the nature of a plea in abatement, to the pé- 
tition: 

"And the said Gertie Johnson, plaintiff in this suit, by Wheeler, "Bishop & 
Blodgett, her attorneys, cornes, and prays judgment of the said défendant'» 
pétition for the removal of this cause from the circuit court for the county of 
Mason, state of Michigan, to this court, and wbether this court will further 
retain jurisdiotion of this cause, because she says that, at the time and before 
the commencement of ber said action in the said circuit court for the county 
of Mason, she, the said plaintiff, was a citizen of î^inland, and a sûbject of 
the czar of Bussia, and that she never was a citizen of the state of Michigan, 
nor a citizen of any of tbe states or territories of the United States; and, fur- 
ther, that the said défendant, at the time of the commencement of said suit 
as aforesàid, and ever since, bas been and now is a foreign corporation formed 
and existing under and by virtue of the laws of the dominion of Canada, aa 
appears from said defendant's pétition for the removal of this cause to this 
court; and this the said Gertie Johnson isready td verify. Whérefore she 

*As to pleading and procédure on removal of causes, see Railroad Co. v. Ford, onte, 
170; Larsou v. Coz, (Kan.) 18 Paa Bep. 892, and note. 
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prajs judgment as aforesaîd; and that tbis cause may be remanded to said 
circuit court for the county of Mason. Geetie Johnson. 

"Wheeleb. Bishop & Blôdgett, Attorneys for Plaintiff." 
(Duly verifled.) 

To this plea défendant filed the following demurrer: 
"And the said défendant, by Baker & Clark, its attorneys, saith that tbe 
sald plaintlfi's plea to this court's f urther retaining jurisdiction of said cause, 
and the taatter ih said pleacontained. In manneï* and in form as tbe same are 
therein pleaded and set fortb, are not sufiicient in lawto entitle said plaintiff 
to judgraent upon said defendant's pétition, (for the removal of said cause to 
this, court,) and for the remanding of said cause to tbe circuit court for the 
county rif Mason, and that the said défendant is not bound by the law of the 
land to answer the same; and this it is ready to verify, And the said défend- 
ant States and shôvrs to the court the following causes of demurrer to the said 
plaintifl'splea, viz.: (1) Because the said plea of the said plaintiff to the ju- 
Bisdiction of this court is not pleaded by said plaintiff in her own proper per- 
son, but by her attorneys; (2) because tbe said plaintiff's said plea states no 
new material matter as facts not contained in defendant's pétition, except in 
contradiction to averments in said pétition contained, and hath notconcluded 
ber said plea by putting hérself upon the country; (3) because itdoesnot ap- 
pear froni said plea that the circuit court for Mason county has jurisdiction 
of said cause, or of the parties théreto; (4) because it does not appear from 
said plea what court bas jurisdiction of said cause, and over the parties thereto; 
(5) because it appears from said pleà that the circuit court for Mason county 
bas not jurisdiction of said cause, and of the parties thereto; (6). because it is 
not njade tp appear by said plea that the circuit court for Mason county bas 
jurisdiction over tbe subject-œatter of said suit, and bas obtained jurisdiction 
oyèr tbe parties thereto; and also that said plea is in other respects uncer- 
tain, infolnlal, and insuflicient. Wherefor, by reason of tbe insuificiency of 
flaid plea in this behalf, the said défendant prays for judgment that this court 
furtber retain jurisdiction of this cause. 

"Bakeb & Clabk, Attys, for Deft." 

Wheeler^ Biahop & Bbdgett, (^Flekher & Wanty, of counsel,) for plaintiff. 
Baker & Clark, for défendant. 

Seveebns, J., {praUy.') This cause was instituted in a state court, 
and was thence removed upon the pétition of the défendant, setting forth, 
among other things, that, at the time of the conamencement of this suit, 
the plaintiff was a citizen of the state of Michigan, and the défendant a 
cçrporatioa organized and existing under the laws of the dominion of 
Canada, having its principal ofiBoe in said dominion, and beinè, within the 
meaningpf the acts of congrees, a citizen of the said dominion of Canada. 
In due season thé transcript was filed in this court, and within a short 
time thérëaftèr the plaintiff Applied to the court, by motion, (based upon 
affidavits designed to establish the fact that she had never been a citizen 
of the state of Michigan, bot, on the contrary, had always been an alien, 
and a subject of the czâr of Russia,) for an order remanding the cause to 
the Btate court. Upon the hearing of that application, I ruled that the 
disputed question of citizenship, disdosed by the pétition for removal 
and the affidavits just referred to, coiild not properly be determined 
upon tûôtion, lior be tried upon affidavits; and I theh indicated to coun- 
sel sbmè pf the various methodsof procédure in such cases which' had 
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been apprpved by the fédéral courts, including that of filing a plea in 
the liaturé.ofa plea in abatement to the pétition for removal. Leave 
was then gîven the plaintiff to présent the question thereafter in any ap- 
propriate way. Subsequently, the plaintiff, aeting pursuant to such 
leave of court, filed in this cause her plea in the nature of a plea in abate- 
ment to said pétition for removal, setting forth therein substantially 
the same allégations concerning her citizenship.as those contained in the 
affidavits filed in support of her motion to remand. The défendant 
bas demurred to that plea; the plaintiff bas filed in the cause a join- 
der in demurrer; and the légal questions as to the sufiiciency of the 
■pleadings involvéd bave been submitted to me by counsel for the respect- 
ive parties upon briefs. In behalf of the défendant it is urged that the 
plea is not sufficient in matters of form when tested by the strict tech- 
nical rules which at common law regulated pleas in abatement. I da 
no.t deem it necessary to détermine whether or not this contention is well 
founded, for I am satisfied that this plea should not be tested by such 
rules. It 18 not such a pleading as should be looked upon with disfavor 
by the court, but is one which simply tenders an issue upon a material 
question of fact; and it fairly and with sufficient certainty sets forth allé- 
gations as to matters of fact which, if proven, would clearly négative the 
jurisdiction of this court. The function which such a plea performs is 
a substantive one, designed only for bringing forward an issue of fact in 
which the other party may join, and so a trial be had. An order over- 
ruling the demurrer must therefore be entered. An opportunity, how- 
ever, should be given the défendant to accept the issi;ie tendered. Ten 
days will be allowed in which the allégations of the plea as to the citi- 
zenship of the plaintiff may be traversed. In default thereof an order 
will be entered remanding the cause. 



Secoe et al. v. Singleton et al. 
(Cflreuit Court, E, D. Mmouri, E. B. May 34, 1888.) . 

Injunotiôn — To Protbct Privatb Right— Violaïioii and Punishment— In* 

TEBBST OF PrOSECUTOB. 

Stockholders of a corporation obtained an injunction torestrain thelevy 
of taxes on certain property of tlie corporation, and subsequentlj; filed an in- 
formation to hâve certain parties punished for contempt f or violating th.© 
same. It appearing that the property to which the exemption attache! had 
been sold to another corporation under a decree of foreclosure since the in- 
junction, and that the complainants had no f urther iuterest in the question of 
its taxation, held, that they could not maintain the prosecutiou for contempt. 

Samb. 

Held,furlker, that if the complainants were aiso stockholders of the corpo- 
ration whiçh had purchased the exempt property uQder the decree of fore- 
closure, and the exemption foUowed the property into the hapds of the Ven- 
dée, they might maintain the prosecution notwlthstatïding the sale. 
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8. Same. 

The courts will not entertain a proceeding to punish a person for violating 
an injonction granted to protect a merely private right, unlesa the proceed- 
ing is instltuted by some one who haa a pecuniaryinterest in the right to be 
protected. 

i. States a}*() State Ofpiobbs — Suit agatnsit State — ^Taxation — Exemption. 
Where ^ statute of a state exempts certain property from taxation, a suit 
brought against certain state and county offlcers, to restrain them from as- 
sessing such property, is not in name or in effect a suit against a state; and a 
decree against such ofiacers in a fédéral court, enjoining them from assessing 
exempt property, is not void under the décision in Ex parte Ayers, 133 U. S. 
443, 8 Sup. et. Rep. 164. 

In Equity. 

Citation against R. M. Thompson, J. E. Billups, W. W. Buford, and 
William Y. Wyne, to show cause why they should not be punished for 
contempt. 

F. T. Hughes, H. S. Priesl, and Geo. S. Graver, for complainants. 

Anderson & Davis, for respondents. 

Thayer, J. 1 . The motion tb adjudge respondents guilty of con- 
tempt notwithstanding the retum to the citation, like a demurrer, ad- 
mits ail the facts stated in the return. Complainants, as non-resident 
atockholders of the Missouri, lowa & Nebraaka Railway Company, on May 
10, 1882, obtainéd a final decree against the then county judges of Scotland 
■county and the county collecter, enjoining them and their saccessors in 
office "fromlevying or attempting to levy, coUecting or in aliy manner 
attempting to coUect, from or of the Missouri, lowa & Nebraska Railway 
Company, any taxes whatever, state, county, school, or municipal, 
* * * until the expiration of the period of exemption from taxation 
limited in the charter of said railway company, to-wit, until December 
1, 1892." The interest which complainants had in the property that 
had been exempted from taxation was that of stockholders in the rail- 
. Toad company that then owned the exempt property, and it was on the 
strength of such interest that they were allowed to maintain the bill for 
an injunction, and eventually secured the decree above mentioned. The 
respondents' return allèges, amongother things, that ail the property of 
the Missouri, lowa &^ebraska Railway Company to which the exemp- 
tion from taxation applies, was sold under a decree of foreclosure oii Au- 
.gust 18, 1886, and that on December 3, 1886, it was delivered to and 
became vested in a corporation known as the " Keokuk & Western Rail- 
road Company," "and tha?t the complainants hâve no longer any interest 
Tvhatsoever in said * * * property, or in the question of the taxa- 
tion thereof, or in the matter of collecting taxes thereon." That clause 
■of the return which I bave placed in quotation, if standing alone, might 
be treated as a conclusion of law, and be ignored for that reason. Taken, 
however, in connection with the averments which précède it, (showing in 
what manner the complainants bave been dispossessed of their interest,) 
the clause in question is well pleaded, and cannot be disregarded. For 
the purposes of the motion the foregoing averments must be taken as 
■confessed. The question accordingly arises whether, in the face of the 
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admission that the çomplainants had lost ail interest whatsoever in thé 
maintenance of the injunction when the information hereinwas filed, 
the court ought to entertain theix application to punish the respondents 
for a conteiapt. This question must be answered in the négative. When 
an injunction has beén granted, as iû this instance, in a suit between iu- 
dividuals to protect one of the parties in the enjoyment of sbme private 
right, immunity, or franchise, it seems to be the rule that no one can 
complain of a violation of the same, unies? it be some one who has a 
présent interest in maintaining the injunction, nor unless he was a party 
to the suit in which the order was obtained, or for some reason stands 
in privity with one who was a party to the litigation. In cases where an 
injunction has been granted to enforcé or maintain a merely private right, 
a proceeding instituted to punish a party for violating the order is very 
generally regarded as a proceeding to redress a private injury in which 
the public hâve no concern, and for that reason the prosecutor or person 
filing the information must hâve an interest in the proceeding diS'ering 
from that of the gênerai public; otherwise the courts will not entertain 
the infortoation; Haiioley\. fermeté, 4'Paige, 163; Rap. Contempt, § 127; 
2 High, Inj. (2d Ed.) § 1449. The cases show that a party in whose 
fevor an injunction hàs been awardôdmay by express agreement, or by 
his conduct, release the injunction, or at least waive his right to hâve 
particular acts done in violation of the restraining order adjudged to be 
a contempt. MHs v. Cobby, 1 Mer. 8; Barfidd v. Nkhokon, 2 Law J. 
Gh. 90; HvU v. Harris, 45 Conn. 544; 2 High, Inj. (2d Ed.) § 1450. 
It Would seem to follow that an injunction obtained to protect a merely 
private right, is so far within the control of the party obtaining it, and }b 
Bo far ainattôr of individual concern ^ that onlythose persons who hâve a 
présent interest in the right to be protected, can be heard to complain of 
its violation. If a peraon in whosé favor an injunction has been granted 
complains of its violation, a presumption should no doubt be indulged 
thàt he Btill has an interest in the subject-matter to which the injunction . 
Mates, without any averment to that effect; and if such interest is called in 
question by the respondent, the court ought not to inquire very particu- 
larly as to the extent of the prosecutor's interest, further than to assure it- 
self that the prosecutor is not a mère intermeddler. If the présent com- 
pilàinants are now stockholders of the Keokuk & Western Railroad, which 
ïiaà become the owûer of the exempt property; I am inclined to the view 
ihat that gives them a sufBcient interest to maintain this prosecution, 
aààuming for the purposes of the case that the property in the hands of 
the Keôkuk & Western Railroad is still exempt from taxation. Never- 
thëless it is essential that the person who sets on foot a prosecution for 
cbntempt should hâve some présent interest in enforcing obédience to 
the Order which has been violated. When it is admitted, as in the pres- 
•étit éasé, that no such interest exists, the court cannot properly entertain 
the proceeding. 

■ 2. What bas been said disposes of the motion; but as the action of the 
court in overruling the motion on the ground above statéd does not nec- 
essarily end the proceeding, and as some other questions bave been dis- 
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cussed, they wîll be decîded. First in order of iiïjportance is Ihe plea 
that the court ouglit not to punish the reSpondents for the alleged con- 
teiïïpt, bepause the Keokuk & Western Railroad Company bas for a long 
period açquiesced in the aOts constituting the alleged contempt. That 
there bas been such acquiescence admits of no controversy on the facts 
récited in the return. In March, 1886, William Yl Wyne, as coUector 
of Scotland county, intervened in a suit broughtto foreclosea mortgage 
on the prpperty of the Misgouri, lowa & Nebraska Railway for the pur- 
pose ofcollecting taxes for thé year 1885, levied by the county court of 
Scotland county on what is claimed to hâve been property tjat was ex- 
empt from taxation according to the decree of this court and the décis- 
ion of tbç suprême court of Missouri, in ScoUand Co. v. Eailway Co,, 65 
Mo. 123. Snbsequently, in the year 1887, he brought suit against the 
Keokuk & Western Railroad Company, in the circuit court of Scotland 
county, to recoyer taxes for the year 1886, assessed against the same 
property. The présent county judges of Scotland county, who are made 
iBspondents, did not levy the taxes for 1885 and 1886 so sued for, such 
levy having been made, it seems, by their predecessors in office. They 
made an appropriation, however, of certain money to prosecute the inter- 
vention in the foreolosure proceeding for the taxes of 1886. Thèse are 
the several acts constituting the alleged contempt. In each of those suits 
the Keokuk & Western Railroad joined issue and went to trial long before 
the présent information was filed by the complainants to punish the re- 
spondents for contempt in bringing the suits. In one of the cases judg- 
ment had already been recovered for the taxes of 1886 before the infor- 
mation was filed. In the other case it seems that the Keokuk & Western 
Railroad was instrumental in causing the same to be set for trial and 
heard, although the respondents had taken no action in that direction. 
That case, however, is as yet undecided. After thèse acts, after the Keo- 
kuk & Western Railroad Company has participated for months in litiga- 
tion that was carried on apparentiy in open violation of a decree of this 
court, and after it had been defeated in one of the suits, the présent infor- 
mation was filed on March 16, 1888, and it is now insisted that the court 
shaU commit the respondents for contempt unless they release the judg- 
ment already obtained, and dismiss the intervention which is still pend- 
ing and undetermined. On the face of the transaction it looks very 
much as though the Keokuk & Western Railroad Company is the real 
prosecutor, and as though its object was to defeat the suits above men- 
tioned, which it has not succeeded in doing in the courts before whom 
the same are pending. If such be the fact, the'right to insist that the 
respondents shall be punished for contempt because the suits were brought, 
and that they shall be compelled to dismiss the same, must be denied. 
The parties hâve açquiesced too long in the right asserted by the respond- 
ents to maintain those actions, to now insist, so far, at least, as those 
particular suits are concerned, that they hâve ail the time been prose- 
cnted in violation of the orders of this court. MiU» v. Cobby, supra. If 
Buch was their view of the effect of the injunction, they should hâve asked 
this court to interpose its authority to arrest the prosecution of the suits 
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at an earlier day. As a purchaser from the Missouri, lowa & Nebraska 
Railway of the property to which the exemption attached, no reason is 
perceived why the Keolcuk & Western Railroad Company might not hâve 
lodged an information complaining of the alleged violation of the decree 
of May 10, 1882. It did not choose to pursue that course. It made 
its élection to défend the suits as though rightfully brought, and took the 
chances of making a successful défense. Having adopted that course, 
(if the facts be as stated in this return,) the court will not, at the in- 
stance of the Keokuk & Western Railroad Company, adjudge the prose- 
cution of those particular suits to be a contempt, nor will it interfère 
with the further prosecution of the same in the respective courts in which 
they are now pending. If it be true that the complainants filed the prés- 
ent information of their own volition, to protect their own interests, and 
that they did not file it at the solicitation of the Keokuk & Western Rail- 
road Company, the conclusion already announced would not be changed. 
It is obvious that complainants can hâve no personal interest in the sub- 
jectrmatter of the cohtroversy, except as stockholders of the Keokuk 
& Western Railroad Company, which now owns the exempt property. 
Though the taxes for the years 1885 and 1886 were assessed against the 
Missouri, Io\^a & Nebraska Railroad, yet, under the law, they can only 
be enforced against the property on which they were levied, and that bas 
long since passed into the possession of the Keokuk & Western Railroad. 
Both the stete and the county of Scotland must look to property now be- 
longing to the Keokuk & Western Railroad for payment of the tax-bills, 
even if it be conceded that the assessments were lawful. Asëuming the 
matters stated in the return to be true, it is not possible to conceive how 
the Missouri, lowa & Nebraska Railway can at the présent day be in any- 
wisé interested in the pending controversy. That Seing the case, and in- 
asniUch as complainants dérive whatever intereSt they bave in maintain- 
ing the injunction from their connection with the Keokuk & Western 
Railroad Cotopany, it foUows that if the railroad compahy bas waived oi* 
forfeited its right to bave respondehts pnnished for contempt becauseof 
the acts aUeged in the information and return, then the complainants are 
equally without right to maintain such prosecution. 

3. In conclusion I will add that I see no reason to question the valid- 
ity or binding force of the decree rendered in this case on May 10, 1882, 
on account qf anything contained in décision in Ex parte Ay ers, 123 U. 
8. 443, 8 Sup. et. Rep. 164. The two cases, in my opinion, may be 
readily distinguished. In the Âyers Case, there was no doubt whatever 
that the officers enjoined were proceéding to do what the laws of the state of 
Virginia expressly required them to do. The injunction awarded against 
them was, in effect, an injunction against the state. In the présent case 
no law of the state of Missouri ïequired the officers of Scotland county 
to assess taxes against the property of the Missouri, lowa & Nebraska 
Railway, or to bring suits for their collection if such property was ex- 
empt. The court held that the property was exempt. Its injunction, 
therefore, instead of commanding a state officer to refrain from doing that 
which a statute of the state imperatively commanded him to do, really 
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enjoined the officer not to violate a law of the state by assessing taxes on 
exempt property. The state was neither a nominal nor real party de- 
fendant. An order will be entered overruling the motion to commit re- 
spondents notwithstanding the retum. If complainants désire to take 
issue with auy of the avefments in the return they will hâve leave to do 
so within five days; otherwise respondents will be discharged from the 
citation, af complainants' costs. 



AuGUST et ai. v. Calloway et al. 
(Gireuit Court, 8. D. Qeovgia, W. D. May 15, 1888.) 

1. AsSrONMBNT FOB BbNBFIT OF CREDITOES—VaUDITY— PREFERENCES— SOBTIV- 

iNG Partner. 

The suprême court of Georgia having held that the laws governing volun- 
tary assignments with préférences must be strictly construed against the as- 
signée, oud the law being that a surviving partner cannot mal^e Buch an as- 
signment uniess both he and the partnership are insolvent, an assignment with 
préférences made in Georgia by a surviving partner, which does not on its 
face show the fact of such insolvency, is void. 

2. SaMB— SCHBDULE. 

Under act Ga. Oct. 17, 1885, § 1, requiring that a person mailing an assign- 
ment with préférences shall attach to the deed a full and complète inventory 
and schednle of ail debts, setting f orth in détail the names and résidences of ail 
his creditors, and the amounts due tbem, the schedule must show the nature 
of each obligation, and not merely its amount. 

In Equity. Bill for injunction and receiver. 
Alexander Proudfit, for plaintiffs. 

Hcrdeman & Davis, Dessau de BarÛett and Bacon éc Eutherford, for de- 
fendants. 

Speee, J. The bill before the court is filed by the gênerai creditors 
of the late firm of Winship & Calloway, to set aside an assignment made 
by Joël T. Calloway, surviving partner, with préférences to certain cred- 
itors. Emory Winship, of the firm, died on the 6th day of April, 1888. 
Six days thereafter Joël T. Calloway, as surviving partner, made what 
purported to be a deed of assignment to W. P. Baldwin, as assignée. 
The assignment conveyed to Baldwin, to be held in trust for certain pre- 
ferred creditors, ail the property of every kind owned, possessed, claimed, 
or to which the said firm of Winship & Calloway was in any manner en- 
titled. It consisted of the stock of goods, principally ready-made cloth- 
ing, hats, etc., store fixtures, fumiture, safes, desks, claims, notes, bobks 
pf accpunts, and choses in action. The assignée was empowered to cou- 
vert the assets into cash by making sales by wholesale or retail, or by 
public or private sale, as in his discrétion will be for the best interest of 
the creditors of the said Winship & Calloway; and in like manner to col- 
lect up the aççpunts and choses in action by suit, by compromising the 
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tiame; or by making either Jjfîvate! salé 6î thè "whale/or of any part 
thereof,' las ïQ hia discrétion- naay te best for said interests as aforesaid. 
The deed feïfl'powered the assigne© to pay ail expenses he may hâve inr 
curk-ed in 'exieeuting the trust j including clerk's hirei rent, storage, etc.; 
to pay himseif JuSt and reasouable compensation, to-wit, 5 per cent, on 
the amount received and paid oui} to pay Har^eman & Davis, of Maçon, 
Ga., the sum of $500. It is not stated in the deed of î|,ssignment, or in 
the schedule attacbed, for what purpose this amount was to be paid. 
The other préférences to the Exchange Bank of Maçon, $1 ,431 .07 ; to Mrs. 
Lizzie A. Winship, $1,780 principal, and $2,249 interest; E. P. Strong, 
$832; toR. K.Davis the sum of $312,34; to A.W. Mannthesumof$309, 
with interest; August Brqs., $897;; Vorhis, Miller (fe Rupel, $1,326; C. 
B. Cowe, Son & Co., $54; J. À. Scrîven & Co., $84; Gus Nussbaum, 
$36.50; Dayton & Close, of New Xork. $1 .715.44; H. P, Brower, of New 
York, $305; W. P. Baldwin, $327.24. Thèse are preferred creditors, and 
are to be paid in fuU, in the order stated. It is stated in the deed that a fuli 
Btatement of thèse debts are in the schedule attached. The debts of Mrs. 
Winship ^â: Miss \Ving are stated to be trust debts, due by Emory Win- 
ship, as trustée and guardian, respectively. The assignée is thereafter em- 
powered, from the balance of thé, proceeds of the propefty and choses in 
action assigned, to pay the other creditors of Winship & Calloway, with- 
out préférence, ratably in proportion to the amount of debt due each. 
Schedule B, ànnexed to the assighment, is stated tô be a fuU and com- 
plété in ventpf y of ail the indebtedness, of every kirid, of the firm of Win- 
ship & Calloway, at the time of the exécution of the deed of assignment. 
Certain accounts are stated in this form: 



Wben One. 


Name. 


Addreas. 


Amosnt. 


AprillStS. ' ■ 


Trogan Shlrt & Collar Co. 


New York. 


«634.» 


Certain other debts are described as folio ws: 


Note. 
Aprll 28tb. 


VorW?, Miller & Eupel. 


ClnelnnaU, 0. 


«401.92 



The debts more particularly described are as follows: March 15, 1886, 
Mamie Lee Wing, $700; being note payable to E. Winship, guardian; 
April 2, 1886, Mamie Lee Wing, $35.60. Mamie Lee Wing, balance 
due on ledger, $344.86. February 4, 1869, Lizzie A Winship, $1,600, 
—being note payable to E. Winship, trustée; credited May 22, 1876, 
$10; February 27, 1882, $5. April 5, 1874, Lizzie A. Winship, $280, 
— being note payable to E.. Winship, trustée for wife; credited February 
27, 1882, $5i Again: Exchange Bank, balance due on demand note, 
$168.36, November 4, 1886. May 17, 1888, to the same note, indorsed 
by L. W. Hert, $200. June 9, 1888, to the same note, indorsed by P. 
Cook, $160. Overchecks, $912.71. May 28, 1888, secured by Ex- 
change Bank stock of E. Winship, $468.93; and June 27, 1888, $612. 



AXJGtJST V. CALLOWAY. 883 

L. A. Wînshîp, dueby ca&h-book, Maçon, Ga.,$40. Again: City taxes 
due the cityof Maçon for 1888, 8175; state and county taxes notyetas- 
sessed. 

It will be observed that there is a large class of debts in the schëdule 
which hâve no other description save the date when due, the name of 
the creditor, his address, and the amount. Another large class is de- 
scribed in the same manner, save that the word "note" is written above 
the date. Another class, ail of which hâve been herein set out with par- 
ticularity, where thè description gives some understanding of the nature 
and character of the debt. The préférences enumerated in the body of 
the assignment are described with but little if any more amplitude than 
in the scbedule. 

The averments of the bill charge illegality and. fraud in the assign- 
ment, and that it is void as to the creditors. The answers deny the 
fraud, and the affidavits taken in support of bill and answers fumish no 
évidence: to justify the charge of fraud or attempted déception set out in 
the bill. Indeed, it is rarely the case where the évidence oflfered upoii 
the part of the plaintiffs, under averments of this character, is so signifi- 
cantly free from inculpatory facts. It is qui te true that upon the «« 
parte showing of the creditors to their solicitor that the averments were 
proper and legitimate. It is equally true that the évidence leaves the 
good name of Winship & Calloway free from any imputation of inten- 
tional dishonesty. It was strongly insisted in the argument, by the 
solicitor for the plaintiflày that under section 1907 of the Code ofGeorgia, 
and the cognate sections, a surviving copartner bas no right to màke 
préférences upon existing liabilities. It was replied that section 1907, 

hich dénies to the surviving partner the power to bind the firm by a 
new eontract, or to revive one already for any cause extinct, or to re- 
new an existing liability, or to change its dignity or its nature, was in- 
tended to operate and to be of efFect between the partners themselves. 
Upon careful considération, the court is of the opinion that the latter is 
the correct construction of the statute. It was further insisted that a 
surviving partner had no power to make an assignment with préférences 
under the gênerai law and under the law of Georgia. This has long 
been a disputed question, but the weight of authority leads to the fol- 
lowing conclusion: As a surviving partner has the entire title and sole 
oontrol bf the property, and represents the power of the former partners, 
and as they could hâve àssigned the property for thebenefit of creditors, 
80 the surviving partner has, at least in case of insolvency, in order to 
wind up, the same power, and can transfer property to an assignée for 
the benefit of the partnership creditors. Skanks v. Kldn, 104 U. S. 18; 
JSmeraon V. Senfer, 118 U. S. 3, 6 Sup. Ct^Rep. 981; 2 Bâtes, Partn. 732, 
(ind cases cited; Burrill,Assignm.§89. Itwillbeobservedthatallof thèse 
authorities and text writers stress with great care the limitations, of the 
power conceded. The gênerai doctrine is accurately stated in BurriU on 
Assignments, mpra, in the following language: "The suprême court of 
the United States bas recently beld that a sole surviving partner of an in- 
Bolvent firm, who is himself insdlvent, may make a gênerai assignment 
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of aH the firm's assets for the benefit of ail joint creditors, with préfér- 
ences _tosome of them." Citing Emerson v. Senter^ supra. This, in the 
opinion of that court in Emerson v. Senter, Mr. Justice Harlan render- 
ing tfiè décision, is stated with the additional proviao; "If the local law 
does not forbid." The law of Georgia authorizes, in certain cases, assign- 
ments by insolvent debtors with préférences to certain creditors. The 
act of the General Assembly of 1881 and the act of 1885, construed m 
pan materia, define and restrict the gênerai power of assignaient with 
préférences. This powër it seems was more libéral before thèse enact- 
ments. The title of the act of September, 1881, (Laws Ga. p. 174,) is 
"An act for the better protection of creditors in cases of voluntary assign- 
ment by insolvent debtors." The act of October 17, 1885, is "An act 
defining voluntary assignments; also providing that a sworn schedule of 
creditors shall be filed with the deed of assignnient, and giving jurisdic- 
tion to courts of equity," The suprême court of the state has repeatedly 
held that this législation must be construed with great strictness as against 
the assigner, and in behalf of the creditors. In Criitenden v. Colennan, 70 
Ga. 296, it uses this language: "The act of 1881 is a great remédiai stat- 
ute, and must be construed libérally in behalf of creditors, for whose pro- 
tection it was enacted, and strictly against the debtor and assignée." In 
that case the schedule required by the statute had been made out and folded 
in the deed of assignment. The court held that, unless this schedule be 
attached to, not loosely folded with, the deed of assignment, the en tire 
policy and force of the statute would be destroyed. To this extraordinary 
extent has the suprême appellate tribunal of the state gone in the effort 
to protect the gênerai creditor against the power of the debtor to defeat 
the creditor's claim, or to prefer a favored creditor, whose demand upon 
the gênerai principles of right and equity possesses no superior claim to 
satisfaction. ; In the well-considered case of Tumipsœd v. Schaefer, 76 Ga. 
109, the court says: "In concluding what we hâve to say on the law of 
this case, it may be well to remind the profession and the commercial 
community that, while préférences in assignments are allowed, they are 
tolerated rather than encouraged, as is manifest from the drift of our lég- 
islation from 1881 down to-the présent day." There they held that a 
schedule could not be amended, and that, since no assignment was valid 
which was not accompanied by a sworn schedule eontemplated by law, 
the assignment was literally voidi A very full schedule had been at- 
tached, but it waa held not to be sufficient, and the suprême court say 
that the différence between a schedule which is not full and complète and 
no schedule at ail is a différence in degree only, and should not vary the 
application of the rule prescribed by the statute. There are numerous 
cases of équivalent purport, but thèse cited are sufficient to indicate the 
construction placed upon this local statute by the suprême court of the 
state, and it is of course superfluous to say that, in the construction of a 
statute of this character, the fédéral court is controUed by the décisions 
of that tribunal. 

Now, let as consider, and, if possible, détermine, if the deed of assign- 
aient, with the schedule thereto attached, is sufficiently conformable to the 
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statute to withstand the assault which has be'en made upon it. In the first 
place, there is not anywhere in the deed or the schedulesany affirmation 
or indication of the insplvency of the ôrm at the time of the assignment, 
or of the insolveucy of the surviving partner, who, under the law of 
Georgia, (Gode, 1907,) is primarily liable for the debts of the concern. . 
It will be borne in mind that, under the gênerai law, the surviving part- 
ner eannot assign uniess the partuership estate is insolvent, and unless 
he himself is insolvent. To that extent only has the trustée of this class 
been permitted to escape a rateable distribution. Bâtes, Partn., supra; ^ 
Emerson v. Senter, 118 U. S. 3, 6 Sup. Ct. Rep. 981. The local law 
would seem to restrict assignments with préférences to cases of insolvency. . 
There can be.no doubt that this was the intention of the législature in 
the acts of September 28, 1881, and October 17,- 1885. In fact, the 
language of the last statute is expressly confined to assignments of insolv- 
ent persons, firms, and corporations, and it is an act defining voluntary ■ 
assignments. It may be true that other assignments were permitted 
formerly, but it seems the right has been repealed. While repeals by . 
implication are not favored, it is well settled that where two acts are not 
in ail respects répugnant, if the latter covers the whole subject of the: 
earlier, and embraces new provisions which plainly show that it was in- 
tended as a substitute for the first, it will operate as a repeal. King v. : j 

Oomeli, 106 U. S. 396, 1 Sup. Ct. Rep. 812. It is contended by Mr. . ; 

Davis, counsel for défendants, in his very able and candid argument, l 

that the right of voluntary assignment existed prior to the législation of ' 

1881 and 1885. This is true, but thèse enactments, with the décision . 
of the suprême court construing them, so limit and restrict the right of ; 

assignment with préférences that it would be difficult ,to draw an assign- . | 

ment with préférences to creditors by a solvent persan which could re- : ' 

ceive the considération of a court. If the person be solvent, préférences [ 

are altogether unimportant. The law is not concerned with questions j 

about which there can be no disputed right and no occasion to invoke I 

its interposition. Clearly, this assignment had in contemplation the i 

acts of 1881 and 1885, the last of which is the conclusive définition of 
the gênerai assembl}' of that degree of toleration extended to instruments 
of this gênerai character. It would seem indisputable, upon a familiar 
principle of construction, that the instrument should conform to the 
statute. Now, it is true, as insisted, that a deed need not be in any 
particular form if substantially correct. This may not be denied, but 
when a deed or other draft of instrument or document is intended to con- 
form to the statute it must substantially conform. If it be an affidavit 
to evict an intruder, it must be alleged that the offender is an intruder. 
If it be an affidavit to obtain an attachment, the grounds of attachment 
must be substantially set forth. If it be a proceeding by a person who 
relies upon the fact that he is a citizen of another state, it must bemade. 
to appear that he is.such citizen. This principle is especially applicar 
ble where the statute is so strictly and rigidly, construed in favor of gên- 
erai right and against actions in dérogation tïaereof. Whenever an actis 
in dérogation of common law, and should bé strictly construed and strictly > 
v.35p.no.6— 26 
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purëueâ', the party seeking the beneôtof it mnst bring hiaiself dearly within 
not only the spirit and meaning, but the letter, of the act. He can take 
notfaing by intendinent. Bail v. Laàmger, 71 Ga. 678. After very care- 
ful considération the court is very clear that since this law ia so strictly 
and rigidly construed 'by the suprême court, since thèse assignments with 
préférences are regarded with great disfavor and merely tolerated, since 
they are in dérogation of common right, and the common equity which 
every créditer has to an equal share of the assets of the debtor, that, 
adoptiug the policy of the décision of the suprême court as the rule, we 
must hold that every essential ôf the law is requisite and must be made 
to appear in the instrument. Since it does not appear that the late 
firm was insolvent, and that tàe surviving partner, as such, was insolv- 
ent, the deed must be held ai nullity and of no effect. 

It is true, however, that the assignment is void for another reason. 
Section 1 of the act of Octobe», 1885, requires that a person making an 
assighment such as this must prépare and attach to the deed a full and 
complète inventory and schedule of ail indebtedness of every kind ot 
such insolvent person, firm, or corporation, at the time of the assign- 
ment, which inventory or schedule shall set forth in détail the names, 
ail the amouuts due, and the résidence of each of the creditors of said 
assigner. The schedule attaehed to the assignment before the court 
fails litterly to oomply with thèse requirements. It is not enough to 
set forth the names and résidence of creditors, and the amount due 
«sach, but there must be a full and complète inventory and schedule 
of the indebtedness. Now, Schedule B, while it is headed a full and 
complète inventory and schedule of ail indebtedness of every kind, is 
ûothing of the sort. It is simply a statement of the amount of the debt, 
the datCj nàme and résidence of the créditer. In a few cases it appears 
that the Word "note" is written above the date, but, with the exception 
of the debtsto Miss Wing and to Mrs. Winship and to the Exchango 
Bank, there isnothing like a fuU and complète inventory of the debts. 
Not an item of account is speoified. It might be argued that debts not 
Bpecified as notes would be considerted as accounts, but in a case of this 
sort, in the langua^e of the suprême court quoted above, "nothingis taken 
by intendment," because the whole proceeding is in dérogation of com- 
mon right. Take, for instance, the demand of Messrs. Hardeman & 
Davis. We ail know, because it has been developed in the évidence, 
that this was a fee as counsd for. drawing the assignment, and perhaps 
for other légal services; but^ so far as it appears from the face of the as- 
eignment oi from the attempted inventory, it might be the price of a 
consigninent of trowsers. It does not differ in any respect, save in 
atooun'tj from the accounts of August Brother or of Gus Nussbaum, on 
the same page. This may eeem ia trivial criticism, but it is subatantial 
and most important in the light of the repeated décisions of the suprême 
court of Georgia, and especially of the case of Vwmipseed v. Scluieferi, 76 
Ga. 109, where, as already stated, they held "the différence between a 
schedïde which is not full and complète and no schedule at ail is a différ- 
ence in degree only, and should not vary the application of the rule pre- 
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scribed by the statuts." See, also Fort v. Tobacco Oo., 1 S. E. Rep. 223, 
(Oct. term, 1886.) ' - 

It is besides very strongly persuasive of the invalidity of this deed 
that tbere was a réservation of $500 for counsel fées for drawing the in- 
strument and for other professional services to the assignor. The Code 
provides, § 1953a, "that an assignment by a debtor, where any trust or 
benefit is reserved to the assignor or any person for him, is void." This 
(Question was decided by the suprême court of Maryland as late as 1885, 
where they held, under a statute in some respects similar, "that an as- 
signment for the benefit of creditors is rendered void by the réservation 
of a reasonable fee for drawing the instrument." WoffÂdmer v. Rivinus, 
64 Md. 280. It is true that the Judges Bryan and Ritchib dissented, 
but the décisions of that court rank high as authority. It was certainly 
a benefit reserved to the assignor that he was thus enabled to compeiisate 
counsel whose work was essential to carry out bis contemplated prqject. 
If he employed Messrs. Davis & Hardeman to draw the deed, in the ab- 
sence pf, this réservation in the assignment he would hâve been boundto 
pay them for their services; therefore it was a benefit to him to be r©- 
lieved from that obligation bj' that préférence indicated in the deed. 

For the reasons enumerated, the court, after much délibération, is com- 
pelled to hold the assignment as nuU and void. The surviving copart- 
ner having parted with the actual custody of the stock, and confessing 
his iuability to pay the debts, it would be under the général law a proper 
case for the appointment of a feceiver; and under the Georgia statute of 
October, 1886, before adverted to, it is expressly provided that no cred- 
itor of a person, firm, or corporation, making an assignment for the bene- 
fit of creditors, shall be required first to reduce his debts tojudgment be- 
fore' heshall be entitled to ask the remédiai aid of a court of equity. 
The courts of equity of the United States can administer the rightof the 
créditer to proceed without judgment, thus granted by the législature of 
Georgia. It is therefore adjudged that an injunction be granted against 
the assignée, and others acting in concert with him, in accordance with 
the prayers of the bill, and that a receiver be appointed to wind up the 
aflairs of the late firm of Winship & Calloway, and to settle witn the 
creditore in accordance with the priority of their respective claims, under 
the direction of the court; and the cause will proceed regularly, as usual 
in equity. 
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HOBSFOED et cd. V. GUDGEE et (d. 

(Circuit Court, W. B. NortÂ Carolina. May Term, 1888. 

1. EquiTt— LachbS. 

An ancestor of part of the défendants conveyed certain lands in Tennessee 
to plaintiflEs'; ancestors in 1796, the deed being proved and recorded in New 
York, where the parties resided. Shortly thereafter the vendees delivered to 
the vendor a duplicate of the deed, the latter agreeing in writing indoraed on 
the original deed to hâve such duplicate recorded in the proper office in Ten- 
nessee, an^ deliver the same to a designated party there, or to the vendee's 
order, ail of which he failed tô do. Ueld that, no proceedings having been 
brougiit'to perféct the title în sùch vendees during the véndor's life-time, 
although he livéd for nearly 40 years after the transaction, a bill filed nearly 
100 yearé thereafter, when ail the parties had been dead for many years, charg- 
ing such vendori upon information and belief, with fraud in failing to hâve 
such duplicate deed recorded, Wduld not be sustained on demurrer as against 
one in possession of the land for nearly 25 years under tax title, with color of 

■ . title. . 

8. SÀMB — Pleading — Demùbrek. 

■ When a bill shows upon ïts face that plaintiff, by reason ôf làpSe of time 
and his own lâches, is notentitled to relief, the objection may be taken by de- 
murrer. 

; In Equity. On demurrer to bill. 
, Anàrm) Fislce and Théo. F. Davidson, for complainants. 
1 Gudger & Ckirter and M. E. Carter, for défendant Gudger. 
Chas. A. Moore and P. A. Ou,mmmgs, for other défendants. 

DicK, J. The £rst cause assigned in Ihe demurrer is, the bill shows 
iipon its face "that the plaintifFs, and those under whom they clàim, hâve 
been guilty of gross lâches, in delâying for so long time to prosecute their 
daim, and that lapse of time since the cause of action stated in the bill 
■arose has been so great, this court, under the law rules and practice of 
the same, will refuse its. aid. " The principle in equity is weli settled by 
many authorities that "when the bill shows upon its face that the plain- 
tiÉfjby reason of lapse of time, and of his own lâches, is not entitled to 
relief, the. objection may be takep by demurrer." Speidd v. Henrici, 120 
,tî> S, 377, 7 Sup. et. Kep. BiO. The requisites of a bill to prevent such 
a défense from being fatal to the glaim of the plaintiffs are clearly stated 
in Badger v. Badger, 2 Wâll. 87 , and I will proceed to consider the prin- 
ciples therein announced, and apply them to the facts in this caSe ai ad- 
mitted by the demurrer. A demurrer only admits facts that are well 
pleaded. Mère averments of a légal conclusion are not admitted by a 
demurrer unless the facts and circurastances set forth are sutHcient to 
sustain the allégation. Gould v. Eailroad Co., 91 IJ. S. 526. A bill for 
relief on the ground of fraud must be spécifie in its statement of the 
facts that constitute the fraud alleged. A charge, in gênerai terms, that 
a transaction was fraudulent is not sufficiently definite; the particulars 
must be set forth in détail. Fraud is a conclusion of law. The thinga 
donc or omitted constituting the fraud must be so stated upon the face 
of the bill that the court may see that they are fraudulent, if proved or 
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admitted. The law never présumes fraud, but rather imputes honesty 
ànd fair dealing in tlie conduet of men. Mère words alleging and avei;- 
ring fraud, no matter how often or how strongly set forth in the pleadr 
ings, cannot make a case for the interférence of a court of equity. They 
must he connected with some spécifie acts for which the person charged 
is legally or equitably responsible to the plaintiff. Van Wed v. Winston, 
115 U, S. 228, 6 Sup. Ct. Rep. 22. 

.1 Will now briefiy state the îàcts that are properly set forth in the bill, 
and which are admitted by the demurrer; and then I will consider the 
question as to the sufficiency of the allégations and averments.of fraud 
made upon the face of the bill; and also the reasons and excuses for such 
long delay in prosecuting the claim. John Love, the ancestor of ail the 
défendants except Jackson J- Gudger, was seized and possessed in fee Of 
the lands which are the subject-matter of this controversy; and on the 
28th day of May, 1796, in the city of New York, did, upon sufiicieat 
considération, sell and convey said lands in fee-simple to David Gelatoo 
and Ezra L'Hommedieu, the ancestors of the plaintififs; and Exhibit A 
is a correct copy of the deed of convey ance then and there executed; 
The original deed remained in the possession of the said vendees; 
and was proved and recorded in the secretary's office of the state of 
New York. On the ISth day of June, 179Ç, a duplicate was placed 
in the hands of the vendor, John Love, who, in an indorsement oa 
the original in the hands oC the^ vendees, engaged and promised to 
hâve said duplicate "duly recorded in the proper office in the Stateof 
Tennessee, and to deliver the saine, when recorded, either to William 
Bipunt, Esquire, or William Cock, Esquire, both of the said state of Teû- 
nessee, or tp the order of the said David Gelston and Ezra L'Hommedieu» 
or either of them." The plaintiffs allège that a very thorough examiiï- 
ation of the office in which said deed ought to hâve been recorded was 
recently made, and neitherthe original deed nor record of the samecouid 
be found. They further aUege that they hâve not been able, after dilir 
gent search, to find the duplicate that was in the hands of the vendees» 
.Gelston and L'Hommedieu. 

The said deed conveyed a légal title to the vendees, which was not dir 
vested by the failure of registration, and was in no way impaired, as bcr 
tween parties and privies. The légal title was not in aJl respects perfecti 
as the deed could not be offered in évidence until registered. The ven- 
dees were in possession of the original deed, attested by subscribing 
witnesses, and could at any time hâve had the same registered. If they 
had exercised reasonable diligence, they could bave easily ascertained 
whether the vendor, John Love, had complied with his promise tohave 
the duplicate registered in the proper office in the state of Tennessee. ; ,It 
appears from the indorsenoent of John Love on the original deed that the 
vendees had two agents or friends in the state of Tennessee to whom they 
were willing that the deed, when recorded, should be deliveredy. The 
}aw présumes that every person, in dealing with his own property^ie.»©. 
quainted with his rights, and will take care of them, if he h$s.a reaisont 
able ppiçrtunjty of kno wing thena , He cannot properly allège that a frauû 
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has been jperpetrated upoii him by any transaction in relation to his 
property when he hâd the means of discovery in his power, and with 
ordmary care and attention could hâve seasonably detected the wrong, 
and prevénted or averted any injurions conséquences. The vendees paid 
a large sum of inoney for the lands; they had the original deed in their 
possession; they had agents or friends in thelocality where the lands were 
situated; they had the strong motive of self-interest to prompt them to 
diligence in perfecting their title by registration; and they had ampleop- 
portunity to ascertain whether John Love had complied with his prom- 
ises in the indorsement on the original deed. I am unable to make any 
reasonable conjecture, from the facts alleged in the bill, as to the causes for 
8uch apparenlîy gross lâches on the part of the ancestors of the plaintifTs. 
They certainly must hâve regarded the lands as valuable, or they would 
not hâve paid for them such a large sum of money. They must hâve 
investigated the title of the vendor, and inquired into the requirements 
of local laws as to the perfecting of such title. They seem to hâve lost 
the original deed, which they held as purchasers; they preserved no 
letters of correspondence with Love, or any one else in the state of 
Tennessee; and they sought no remedy in the courts to hâve their title 
perfected, although John Love lived for nearly 40 years after the allege(J 
fraudulent transaction. If there were any facts stated in the bill tend- 
ing to show thât after the exécution of said deed John Love was in pos- 
session of said, lands exercisiug acts of dominion, I could reasonably con- 
ceive that the parties to this transaction subsequently rescinded their 
contract, and by rautual agreement destroyed the unregistered deeds, and 
thus revestéd the title in John Love; and that the récent accidentai dis- 
covery of the recorded copy in the secretary's office of the state of New 
York has given rise to this contre versy. Very indéfini te allégations and 
averments are made by the plaiutiffs, founded upon information and be- 
lief, as to matters about which they could hâve no peraonal knowledge, 
and could acqnire no accurate information, as the transactions occurred 
nearly a century ago. There are no written memorials to be found after 
diligent search, except the copy of the original deed on the record of the 
secretary's office of New York; and ail persons who could hâve had any 
actual knowledge of the transaction hâve been dead for 50 years. There 
are no statements of facts tending to show that the heirs of John Love ever 
claimed any interest in thèse lands; but we can readily suppose, from our 
knowledge of human nature, that if they claimed any interest they would 
not bave allowed the lands in this state to bave been sold for such a small 
amount of taxes, or they would bave seasonably redeemed the same in 
the manner provided by law. Thèse lands seem to hâve remained neg- 
lected by the owners, and ôpen to squatters and trespassers, nntil they 
were duly sold for taxes, and were purchased at public sale by the de- 
fendant Jackson J. Gudger. 

After carefully examining and considering ail the facts and oircum- 
fitances set forth in the bill as to the conduct of John Love in relation 
to the lands which are the subject-matter of this controversy, I think 
that it would be the grossest injustice in a court of equity to draw the 
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conclusion of law that he had acted fraudulently, from the loose and in- 
definite allégations of fraud in the bill made upon information and be- 
lief by persons of a third génération subséquent to the transaction, who 
hâve never resided near the lands, and who must bave derived their in- 
formation from parties who could bave had no personal knowledge of the 
matters. The facts and reasons assigned in the bill as causes of delay in 
asserting rights, and in seeking proper légal and équitable relief, are en- 
tirely insufiBcient to account for the gross lâches of the plaintiflfs and their 
ancestors for nearly a century. So far from being sufficient for that pur- 
pose, they arenot, to my mind, even plausible, as they are not consist- 
ent with the prinoiples and motives that usually influence human con- 
duct. In the course of my long professional and judicial expérience I 
hâve never met with a case more suitable than this one for the applica- 
tion of the wise and salutary principles involved in the équitable doctrine 
of uon-interference where there lias been gross négligence in prosecuting 
rights, and claims bave become stale by long lapse of time. Certainly 
transactions that hâve been in repose for 90 years should not now bo 
disturbed. The parties and actors bave been in their graves for more 
than 50 years. There seems to bave been no charges of fraud alleged 
against Love in bis life-time, when he could bave made explanation and 
défense. It would not be common justice now to infer fraud from in- 
deônite allégations in pleadings, founded upon loose traditions and mère 
hearsay statements, 50 years after his death. 

The facts set forth in the bill as to the transactions of the défendant 
Jackson J. Gudger in relation to the lands in controversy are not suffi- 
cient to give rise to inferences of fraud to be relieved by a court of equity. 
We know from the public laws of this state that said lands were snbject 
to taxation. The taxes'appear not to bave been paid by the owners, and 
the lands were proceeded against in due course of law to collect such 
taxes, and the défendant Gudger became the purchaser at public sale. 
We must présume that the sheriflf, the duly-authorized offieer of the law, 
acted rightfully, and in conformity with the mandates and provisions of 
law. The knowledge whicb the défendant may hâve had as to the title 
of the plaintiffs cannot give rise to any ground for a court of equity to 
impose upon him the liabilities of a constructive trustée. Every pur- 
chaser at a tax sale knows that he is purchasing the lands of some other 
person. The law makes very stringent provisions to secure owners of 
land from any wrong and injustice under tax sales, and ail thèse pro- 
visions must be complied with by the sherifif and the purchaser before 
the title will pass; and even then a reasonable time of rédemption is al- 
lowed. The défendant Gudger has had possession of said lands as owner 
for more than 25 years under color of tiùe. His rights, whatever they 
may be, are secured, by the state statute of limitations, irom any daim 
of the plaintiffs that can be asserted in an action at law or suit in equity. 

The second cause assigned in the demurrer objects to the jurisdiction 
of the court, as it appears upon the face of the bill that two of the dé- 
tendants are citizens of the United States residing in the territory of New 
Mexico, and two are citizens of the District of Columbia. It is well 
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settled thatthe^ constitution qnd laws of the United States only give Ju- 
risdiction to the circuit courts to hear and détermine the rights of the 
citizens of différent states, and of aliens. Citizens of the territories and 
of the District of Columbia are incapable of instituting suits in such 
courts, and said courts cannot compel them, by any process, to appear 
and answer any légal or équitable procédure, and cannot allow them 
to make a voluntary appearance as défendants. The mère fact that such 
citizens are nanied as défendants in this bill , and process is pray ed against 
them, daes not make them défendants, as It appeara uponthe face of the 
bill that this court can in no way acquire jurisdiction over them. The 
Gonstructive service by notice and publication, as provided for by sec- 
tions 8, 9, c. 137, Supp. Rev. St., applies only to such défendants as 
are citizens of différent states. The voluntary appearance of thèse de- 
fendants by counsel does not make them parties, as they cannot thus 
submit their rights to the jurisdiction of this court, and thereby cure 
ail absolute want of judicial power. As this court h'as not and cannot 
acquire jurisdiction over them, it can proceed, as if there were no such 
persons in existence, to détermine the rights of the parties properly be- 
fore the court, unless it appears that thèse citizens of the United States 
*bo are not citizens of any of the states hâve such an inseperable inter- 
est in the subject-matter of this suit that the court cannot so form its 
decree as to save their rights from serions injury. 

The plaintiffs in this case seek to establish and secure their rights in 
certain lands situated in this district, which they claim were duly con- 
veyed to their ancestors by the ancestor of the défendants. They allégé 
that the deed of conveyance was lost, or fraadulently destroyed, before 
registration by the ancestor of the défendants; and they call for the exer 
ôution of another deed by the défendants, to be made efifectual by regis-^ 
ttation, so that they may, in a court of law, successfully assert and en-! 
force their légal rights to said lands against the claims and trespasses of 
varions persons in possession, receiving rents and profits, and doing serioua 
damage. As a gênerai rule, in suits in equity, whenever the inheritance 
in reai estate may be materially afi'ected by a decree, it is necessary that 
aJi persons entitled to such inheritance should be before the court as par- 
ties. But such gênerai rule has exceptions. Etheridge v. Vemoy, 71 N. 
0. 184. Courts of equity recognize and observe the well-settled prin^ 
ciple of légal and natural justice that a man's rights of person or property 
should not be seriously prejudiced by any decree without having them 
before the court, and affording him fuU çpportunity of explanation and 
défense. Many adjudged cases, however, show that the gênerai rules 
relating to necessary parties hâve been modified by exceptions founded 
upon considérations of convenience, necessity, and manifest justice. 
Paynev. Hook, 7 Wall. 425; Story, Eq. PI. § 96, and notes; JEfotei Co. 
Y, Wade, 97 U. S. 13. Suits like this are of a local nature, and must 
be brought in the district where the lands are situated. This court, 
therefore, in this case, has jurisdiction of the subject-matter, and no other 
court out of this state can hâve concurrent jurisdiction. This court can, 
by .the setvice of its process, and by the constructive service of publioa-: 
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tion, bring before it citizens of any of tbe states, except those where the 
plaintiffs réside, and settle their rights by decree. It certainly would be 
a great hardship upon non-resident plaintiffs, in cases like this, where 
they seek to enforce local rights that are admitted orclearly proved, if 
they could not hâve such rights established and secured in a United 
States circuit court held in the state where such lands are situated, bé- 
cause sorne défendants happened to be citizens of a territory or oî the 
District of Columbia. It is unnecessary for me to détermine this ques- 
tion, as I bave already decided that the plaintiffs are not entitled to re- 
lief on account of their gross lâches, and the staleness of their claim. I 
am, however, inclined to the opinion that if they had not thus lost their 
right to équitable relief they could proceed against the parties properly 
before the court, as the absent heirs of John Love are not indispensable 
parties. The principle is well settled that a deed good and effectuai in 
law except for want of registration, and which bas been lost before iregr 
istration, can be set up in a court of equity, and a decree madô; for. an- 
other conveyance by the bargainor or his heirs, which wiU bave relation 
back to the time of the exécution of the lost deed. Austin v. King, 91 
:N. C. 286.. 

The; plaintiffs in their bill set forth such a state of facts that would, 
exceptfor their lâches, entitle them to the équitable relief prayed for; and 
such facts are admitted by the demurrer. Upon the exécution, of tbe 
deed on. the 28th day of May, 1796, by John Love, the title to the landp 
was conyeyed to the vendees, to be perfected by subséquent registration. 
The sole object of registration, at that time, was to give notice to third 
parties, and did not affect the interests of the parties to the instrument. 
The plaintiffs, therelbre, by inheritance, hâve the légal and équitable title 
to the lands as the heirs at law of the vendees; and the défendants d©- 
rived no substantial interest in the sarae as the heirs at law of the ven- 
dor, but they are liable to the équitable obligation of executing another 
deed to supply the place of the lost deed that was executed by their er- 
cestor. If the. plaintiffs had not slept upon their rights, and lost them 
by lapse of time, they would, be entitled to proceed against the défend- 
ants before the court, and hâve a decree affording the équitable relief 
prayed for. The absent heirs bave no légal or équitable rights in the 
landsi They could not be compelled to join in the re-execution of any 
deed. ïf they hâve any contingent interests, their rights could be re- 
served and protected in the decree. Harding v. Handy, 11 Wheat. 103; 
Etkeridge v. Vemay, supra. Let a decree be drawn dismissing the bill, 
with costs to défendants. 
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Ellis V. Reynolds. 

(Cireuii Court, W. D. Pennsyhania. June 1, 1888.) 

Weits— Sbbtice of Pbocbss on Abseint Dbfbndantb I» Surrs in Rbh— Supp. 
Rbv. 8t. U. 8. 176. 

The spécifie prayers of the billbeiDg(l) for an account of lumber, eta, taken 
from demised premises; (3) for dapiages for defendant's breaches of covenant; 
(8) for the appointment of a receiver of demised premises, lumber, etc., — held, 
that the suit was not one within the contemplation of the act which author- 
izes service upon non-resident défendants wherever f ound in suits "to enforce 
any légal or équitable lien upon, or claim to, or to remove any incambrance 
or lien or cloud upon, the title to real or personal property within the district 
where such suit is brought " 

In Equity. Sur motion to rescind an order on an absent défendant to 
appear, plead, answer, or demur, and to strike ofF the service thereof. 
B. J. Rdd, for complainant. 
J. 0. Pounrdee, for défendant. 

AcHESON, J. The order of April 21, 1888, was made by me apon an 
ex parte application, supported by the plaintifPs afiidavit, beyond which 
I did not thén look. That affidavit brought the case within the terms 
of the act of congress which anthorizes such order and service where the 
suit is brought "to enforce any légal or équitable lien upon, or claim to, 
or to remove any incumbrance oi' lien or cloud upon, the title to real or 
personal property within the district where such suit is brought." Supp. 
Rev. St. U. S. p. 176 ; Rev. St. § 738. But upon a careful examination of 
the bill, I am persuaded that the suit is not within the scope of the stat- 
ute. The first prayer of the bill is for an account of the lumber, etc. , 
taken by the défendant from the danised premises, and a decree against 
him for the balance due the plaintiff. The second prayer is for a decree 
in favor of the plaintiff for the damages he bas sustained by reason of 
thé defendant's breaches of covenant. Thèse are the principal prayers, 
and they disclose the substaiitial purpose of the suit. They involve, it 
is plain, only the personal rights and obligations of the parties. The 
third prayer of the bill, indeed, is for the appointment of a receiver, but 
this is an auxiliary remedy, invoked as an aid to the principal relief 
sought. Aa the bill now stands, I do not see how the suit can be re- 
gàrded aa a proceeding in rem, within the contemplation of the act. This 
éonclusion has been reached after consultation with Judge McKennan, 
and with his concurrence. And now, June 1, 1888, the order upon the 
défendant made April 21, 1888, that he appear, etc., is rescinded, and 
the sorvice thereof upon him is set aside. 
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JaCOBTJS V. MONONGAHEIiA NaT. BaNK OF BEOWSSVILUœ. 
(Oireuit Court, W. D. Penn^yhania. March 31, 1888.) 

1. Attachment— "Wkoîîgpul Attachment— Damages— Loss of Ijtterest. 

The loss of interest uccasioned by an attachment wrongfuUy laid is clearly 
an injury for which damages are recoverable against the wrong-doer. 

2. Same-^Corpobations — Shabes — Dividends. 

Where shares of corporation stocli are attached, the subsequently declared 
dividends are as much bound by the attachment as the corpus of the stock it- 
self is. 
8. Samb— WRONGFtn. Attachment— CoDNSEL Fbes. 

Counsel fées and other expenses (not taxable as costs) paid or Incurred in 
defending against an attachment wrongfully laid are not recoverable as dam- 
ages in an action upou a statutory recognizance given when the attachment 
was isBued, conditioned for the payment to the party aggrieved of "sucb dam- 
ages as the court may adjudge. " 

Assessment of Damages on Attachment Bond. 

In pursnance of written stipulation this case was tried by the court 
without the intervention of a jury. The foUowing facts, therefore, are 
found by the court: (1) On July 17, 1878, the Monongahela National 
Bank of Brownsville, the défendant hère, upon a judgment for $9,056 
recovered by it in this court against Alfred Patterson, caused an exécu- 
tion attachment to be issued out of this court, and by virtue thereof, on 
the 18th of the same month, caused to be attached, as the property of 
Patterson, 264 shares of the capital stock of the Fayette County Raiiroad 
Company, of the value of $60 a share, standing in the name of Samuel 
H. Jacobus, the plaintifï hère; which stock, in fact, belonged to Jacobus. 
(2) Before issuing the attachment the bank entered into and filed (con- 
forma bly to the thirty -second section of the act of assembly of June 16, 
1836,) a recognizance conditioned for "the payment of such damages as 
the court may adjudge, to the party to whom such stock shall really be- 
long, in case such stock should not be the property of the défendant." 
(8) Jacobus and the raiiroad company, having been summoned as gar- 
nishees, appeared; and on September 30, 1878, the former pleaded rnUla 
bona, and October 31, 1878, the latter pleaded in substance that the at- 
tached stock belonged to Jacobus, and not to Patterson. Upon a trial 
by jury there was a verdict, on May 13, 1880, in favor of the gamishees; 
and on May 17, 1880, the court entered judgment for them on the ver- 
dict. On July 2, 1880, the bank sued out a writ of error, by virtue 
whereof ail proceedings in said attachment were removed into the suprême 
court of the United States; which court, on November 19, 1883, affirmed 
the said judgment. (4) There was in the hands of the raiiroad company 
at the time process waa served a dividend of $264 on said stock; and be- 
tween July 18, 1878. and November 19, 1883, 21 dividends of $264 
each were declared by the said company on said stock, the tirst thereof 
on October 10, 1878, and the others every three months thereafter. , AU 
said dividends were retained by the raiiroad company until after the 
affirmance of the judgment by the suprême court, when they were. paid 
to Jacobus, but without interest. (5) In defending against eaid attacha 
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ment Jacobus incurred and paid certain expenses, viz. , $500 for coun- 
sel fées, and $54.20 for printing, etc. ; but thèse expenses were not taxa- 
ble as costs in the case. , 

T. C. Lazear, for plaintiff. 

Knox & Reed, for défendant, 

AcHESON, J., (after stating the fads as above.) The loss of interest oc- 
oasioned by an attachaient wrongfuliy laid is clearly an injury for which 
damages are recoverable against the wrongful litigant. Irwin v. RaUroad 
Co., 43 Pa. St. 488; Odrkhs v. Spain, 15 Wall. 211, 230. But the 
defendant's counsel contend that the dividends declared after the filing 
of the pleas in the attachaient suit were not subject to the attachment; 
and in support of this view they cite the case of Benners v, BucJdngham, 
5 Phila. 68, in which it is said that whatever cornes into the hands of a 
garnishee in an exécution attachment, after nulla bona pleaded, cannot 
be given in évidence at the trial of the issue. Whether this is consistent 
A^ith the décision of the suprême court of Pennsylvania in Sheetz v. Hob- 
ensacky 20 Pa. St. 413, that the garnishee in an exécution attachment is 
liable for moneys ofthe défendant debtor coming into his hands after 
service of the writ, need not now bè considered. The doctrine declared 
in Benners v. Buckingham, if correct, has no application hère. This was 
not the case of a distinct and independent fund coming into the gar- 
nisheé's possession after plea filed. The dividends were but an incident 
to the stock, — the mère fruits thereof, — and were as much within the" 
grasp of the attachment as the corpus of the stock was. It has been ad- 
judged that an exécution attachment becomes a lien on the debtor's stock 
from the date of the service on the corporation; and upon a judgment 
thérein, and a sherifiPs sale, the purchaser of the stock takes the judg- 
ment debtor's title as of the date when the attachment was served. Geyer 
V. Insurance Co., 3 Pittsb. R. 41. The del'endant's counsel further con- 
tend that, as the judgment upon which the attachment issued was less in 
aûiount than the value of the stock, Jacobus had the right to demand 
and enforce payment of the dividends, notwithstanding the pendency of 
the attachment; or, at any rate, that the railroad company by withhold- 
ing the dividends became liable to pay interest thereon to Jacobus. But 
1 am of opinion that this case is not within the principle that a garnishee 
isnot justitied in withholding from his créditer more than is sufRcient 
to'ihdemnify hira froin the attachment., The railroad company was not 
boundto take the risk of a décline in the value of the stock, and the 
dividends never reached anything like the amount of the judgment. ■ Be- 
sides, ■tinder the ruling in Geyer v. Insurance Co., supra, had the attach- 
ment hère prôceeded to judgment, exécution, and sale, the dividends, 
as an incident of the stock, would bave passed to the purchaser. If the 
bank wà^ satisfied with the security of the stock itself, and desired to 
lés^en thé risk of litigation, it was its business to release the dividends 
from the Heii of the attachment. It follows, therefore, from what has 
béen i said, that the plaintiff is justly entitled to recover in this action 
thé^aiiiodnt cMmed by him for lost interest. • '' ' 
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But cantbe plaintiff recover for h^ cbunsél fées and other expenditûres 
'in the attachmcnt suit? This question, undef the décisions of the su- 
prême court of the United States, must, I think, be answered negatively. 
Arcambelv. Wiseman, 3 Dali. 306; The Nuestra Senora De Régla, 17 Wâll. 
29. In a suit on an injunction bond, wliich bears a close analogy to the 
présent action, that court beld that counsel fées expended in getting rid 
of the injunction were not allowable as part of the damages. Oelrichs v. 
Spain,swpra. It is to be observed that the statutory recoguizance is not 
the foundation of the rightof action for the wrongful attachment of stock. 
It is inteUded as a security for the payment of damages. The condition 
thereof is for the payment of "such damages as the court may adjudge." 
This, I apprehend, means such damages as are legally recoverable. Now, 
in an action against the marshal for an illégal levy on teas, it was-held by- 
Judge Baldwïn that the plaintiff was not entiUed to recover moneypaid 
counsel, or other expenses incurred in proâecuting the suit. Jnsitrctncé 
Oo.v. Cbnard, Baldw. 138. And updn this question the décisions of 
the suprême court of Pehnsylvania are in harmony with those of thefedi; 
eral courts. Good v. Mylin, 8 Fa. St. 61; Havièistick v. Gas Ca., 29 PaJ 
St. 254; Stopp v. Smith, 71 Pa. St. 285. Thèse cases hold that the plain- 
tiff, whether suing in tort or contract, cannot recover in damages for 
counsel fées or other expenses (not taxable as oosts) paid or incurred in 
éstablishir.g his right. ' • 

And now, to-wit, March 31 , 1888, upon the faets found , and in aCcord- 
ance with the views expressed in the foregoing opinion, the court finds 
in favor of the plaintiff, and that as and for his damages he recover of 
the défendant the sum of $1,201.65. 



Beard et al. v. Roth. 
{Circuit Court S, D. Arkansas. June 11, 1888.) 

1. EXBCUTOBS AND ADMINISTRATOHS — SetTLEMBNT and ACCOUNTINO — JUDGMÎÎHT 

— Afteb Death op Défendant— Collatéral Attack. i 

Where the accounts of an administrator are settled and flled in the t)roï>er 
court, in his life-time, showing a balance due the estate, the court thetebyiacs- 
quires personal jurisdiction, and a judgment rendered after his deatï, con- 
firming the report and directing payment of the sum in his handa, is not voîd 
when attaclced collaterally in a suit against the surety on the administrator'k 
bond, though the judgment might hâve been reversed on appeal. 
3. Same— Bqno — Action against Surety — Judoment— Res Adjudicata. ; 

Only créditors and distributees can maintaih an action agamst the' sureties 
of a former administrator for money or property of the estate lost, -wasted; 
or converted by him; so in such an action the surety cannot plead in bar a 
former suit and recovery against him for the same cause of action by the ad- 
ministrator de bonis non, who sued without plaintiffs' consent, and' did not 
account to them for the money recovered. 
8. Same— LiABiLiTT op Surett— Prestjmption.^ 

Where the surety on an administrator' s bond is discharged, and a new tond 
given, the surety is not liable for moneys found due the estate 'on à settle- 
ment of the administrator* b aecounts made thereàft^r, where it is hot éhowà 
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J^tttitbe breaph oc(;urred before Uie discharge; and sac^ breach will notbe 
p^eBu^lâd upoi» proof that tlie' adininistrator receivéd fuilds biefore the dis- 
chargë, '«rbéré it also appears ihai' hé àf terwards paid out a <auch larger sum. 

At Law. Action on an admini^trator's bond against the surety as 
surviving obligor. 

J. M. & J. 0. Tayîor and W. S, McCain, for pkintiflfa. 
W. H. Hanriaon and Cohn & Cohn^ for défendant. 

Caldwell, j. On the 9th d^y of February, 1875, J. F. Vaughn ex- 
ecuted bis bond for the administration of the estate of S. W. McCreary. 
with John Rpth, the défendant, as one of bis sureties. On the llth of 
October, 1876, Roth made application to the probate court to be relea«ed 
as such sarety, and the court ra^de an order requiring Vaughn to give a 
new bond, and on the 30th of October, 1876, Vaughn gave a new bond 
to the approval of the court, and Roth was discharged. At the July 
term, 1877, of the probate court, Vaughn filed bis firat settlement as 
administrator. Exceptions werefiled to this settlement, and thereupon 
the administrator filed a new settiement, which was also excepted to, 
and referred hy the court to a master, who filed his report thereon May 
8,il878. The master's report fixed the balance in the hands of the ad- 
ministrator at the date of filing the settleipent at $2,266.25. Vaughn 
died in December, 1879. ■ On the 23d day of April, 1880, the master's 
réport was confirmed by the court. In July, 1886, J. M. Taylor was 
appointed administrator of Vaughn's estate, and ordered to pay to the 
iplaiotiffs, as; creditors of McCreary's estate, the sum of $2,266.25 ad- 
judged to be in Vaughn's hands as administrator of McCreary's estate. 
Taylor did not pay, and thereupon this suit was brought against the 
défendant on Vaughn's first bond as administrator. The breaches as- 
signed are that Vaughn converted to his own use the $2,266.25, and that 
his administrator refused to pay that sum to the plaintifl's, as he was re- 
quired to do by the order of the. probate court. 

Numerous défenses arc set up; among them, that the judgment ofthe 
county court fiking the amount duefrom Vaughn on his settlement was 
rendered after his death; but the judgment is not void for that reason. 
The court hadèxclû'sive' original jvirisdiction ofthe subject-matter, ahd 
had aoquired jurisdiction of Vaughn's person in his life-time. It is 
probable that the judgment of the county court, rendered after his death, 
ijai^ht bave been reversed on appeàl; but it is not void, and is not open 
to collatéral attacfc. ^aple v. Titm,Al Pa. St. 202; Reid v. Holmes, 127 
Mass. 326; Hayeav.Shaw, 20 Minn. 405, (Gil. 355.) 

The administrator de fcoms jion of McCreary's estate sued the défend- 
ant, as surety of Vaughn, for the same cause of action set up in the 
com plaint in this case, and recovered a judgment against the défendant, 
"which he satisfled; and the défendant pleads this as a former recovery 
in bar of this suit. But it is the, settled la w in this state that an admin- 
istrator de bonis non bas no right to sue the représentatives or sureties of 
a former adminiëtrator for money or property of his intestate lost, wasted, 
or CQny«rted by hiin; and that only creditors and legatees or distributees 
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can mainfaîn such action. Oliver v. RotiaJem, 34 Ark. 144; Mnn v. 
Hempstead, 24 Ark. 117; William v. Cuhbage, 36 Ark. 307. If the suit 
of Ihe administrator de bonis non had been brought by the advice and di- 
rection of the plaintifFs, or if the plaintiffs had received the fruits of that 
suit, they would be estopped; but they are not bound by a recoVery by 
one who had no interest in the fund, and no right to sUe for it, and who 
proceeded without their knowledge and consent, and did not account to 
them for the money wrongfuUy recovered by him. 

As a further défense the défendant relies on his discharge as surety. 
The complaint does not allège a breach of the bond prior to the defend- 
ant's discharge, and by the strict rule of pleadingthis would be fatal to 
the plaintiffs case on any state of the proofs. But if the plaintififs had 
proved a good case, the court wbuld direct that the complaint be amended 
to correspond with the proof. The évidence, however, falls short of es- 
tablishing a cause of action in the very respect the complaint does in 
statirig one; TJp to the lime the défendant was discharged as surety, 
Vaughn is not shown to hâve misappropriated any of the assets of the es- 
tate. His first settlement was not filed untilJuly, 1877,'nearly a year 
after the defendant's discharge; and this settlement was not finally ad- 
justed by the court until 1880; and the order to pay over to the credit- 
ors, which was essential to render Vaughn and his sureties liable to the 
suit of the creditors, (^George v. Elms, 46 Ark. 260; State v. Roth, 47 Ark. 
222, 1 S. W. Rep. 98,) was not made until 1886, — ten years after the 
défendant'^ disCharge, and six years after Vaughn's death. ^ It is proved 
that at the date of the defendant's discharge Vaughn had money of the 
estaté in his hands to the amôunt of $612.75; but there is no évidence 
that he had at that time converted this money to his own use. On the 
contrary, thé proof shows that after that date he paid out on àebts bf the 
estât®» a.nd for expenses of administration, largely more than this amount; 
and by analogy to the rule for the application of payments thèse dis- 
bursements must be held to bave been made out of fnnds longest in his 
hands, or, what is the same thing, must be applied to the payment'of 
the éarliest items of débit against him. No fect is shown to vary this 
gênerai rule in, its application to this case. It'is wdl settled that it will 
be presuœed that the administrator performed his duty until the con- 
trary is proved; and to render a discharged security liable it must be al- 
leged and proved that before his discharge the administrator had misap- 
propriated the assets of the estate. In the absence of such proof the 
sureties in the new bond aire alone liable. Phillips v. Brazeal, 14 Ala. 
746; McKim v. BaiHett, 129 Mass. 226; State v. Stroop, 22 Ark. 328. 
The statute déclares the discharged surety "shall only be liable for such 
misconduct as happened prior to giving the new bond." Simply baving 
ini his possession money or other assets at the time of giving the new 
bond is not ''misconduct." The object of the new bond is to swure the 
assets of the estate theretofore received by the administrator, aâ well as 
àll that stifill therëafter come into his hands; and such is its condition. 
Sureties on oflBcial bonds are only liable for defaulfs committed after the 
commencement of the term oï office for which thèy bëcame feSponéible; 
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but that rule hàs no application to this case. There are no terms in thé 
office of an administrator; it is a continuons employment from the com- 
tûencement until the olose of the^ administration. When he gives a new 
bond there is no.new commitment of the estate to his hands, nor is there 
any settlement Of, or rest made, in his accounts. There is no occasion 
for such action, because the new bond covers the whole liability of the 
administrator to the estate, whether incurred before or after its exécu- 
tion. Sœfield V. Churchill, 72 N. Y. 665; Morris v. Morris, 9 Heisk. 814; 
Choate v. Arrington, 116 Mass. 552; Pinkstaff v-. State, 59 111. 148. In 
Morris v. Morris, supra, it is held that the sureties in the new bond are 
rprjmarily liable for the wholôaniount for vvhioh the administrator ought 
to accôunt. This doctrine would imply that the last bond should be 
iexhausted before resort couldbe had. to the first for any défalcation that 
occurred before the sureties on it-wëre discharged. But see State y. 
Beming, 74 Mo. 87 ; Pinkstaff y, State, 59 111. 148; Choate v.ArringUyn, 
,116 Mass. 552. How.ever this may be, it is certain the discharged sure- 
ties are not liable except "for, such misconduct as happened prior to giv- 
ing the new bond," and no: such misconduct isshown in this case. 



; MoRRisoN «.Bernards TowNSHip, (three cases.) 

{Circuit, C<yurt,'B.. New Jersey. May 35, 1888.) 
Clbrk OB' GouET — United States Circuit Court— Fbes — Recobding Pkochkd- 

INGS ÀitD JUDGMBNÏS. 

The clerk of the United States circuit court of New Jersey is entitled to col- 
lect from plaintiff, iB an action at law, feeg for recordine the proceedirigs and 
judgments therein in f avor of plaintiff, as Rev. St. U. S. ^ 914 provides that 
the pleadings and forms and iùbdes of proceédings in civil causes other than 
equity and àdmiralty in thé circuit and district courts of the United States 
shall çonform as nearly as may be to the forms and modes of procédure in 
like causes in the states where such courts are held, and the practice act of N. 
J. § 76 provides thàt Wheh any civil action shall hâve been determined, the 
clerk of the court shall enter ail the proceédings, including the judgment, in 
a book of records to be kept f or that purpose. 

, At Lawi Gn stipulation as to costs. 
Plaintiff having recovèred.three judgments agaihst défendant, a ques- 
■ tion arose cdncerning the clerk's fées, when the folio wing stipulation wàs 
-Èntered into, referring the matter to the court: 

; . ■ '" Question bei ng niade whether the fées chargèd for entering the judgmenta 
iin* thèse cases, respectivèly, as above stated; were lawfully to be taxed against 

tbe défendants and to bepald, in d&fault of their payment by the plaintiff 
, sai;(jl questipii Js hereby aubmitted to the décision of the court. Dated March 
' 27i 1888. 'CoETLANDT «è "VTayne PaekÊe, attorneys for plaintiflEs. S. D. 

Ol^pANt, Çlerk, etc." f 

Beforeu?»APLEy, Justice, and. Nixon, J. ,: 
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Beadlky, Justice. The costs in a cause at law are those of the plain- 
tiff and those of the défendant. Neither party has any concern with the 
costs, of the other party until judgment. Then the successful party re- 
covers his costs from the unsuccessful party, and they lorui part of the 
judgment. The costs of the unsuccessful party iiever appear in the judg- 
ment. The clerk and other oflScers of the court collect their costs from 
the party for whom each item of service is done, and the amount f orms 
part of such party's bill of costs. No judgment is entered in favor of 
the clerk for costs, except upon a rule against the party owinj^ costs to 
•him, which is a summary proceeding by itself, ending in an artnchnient. 
In.general it is very easy to distinguish the costs of the piaiiuiff frorn 
those of the défendant. The cost of every act done by hig aitorney, of 
eveïy.paper filed, and of every entry made in his b>-half; is chargeable 
to him. If heobtains judgment against the delendant, the cost ofen^ 
tering such judgment, and the cost of enrolling the proceedings, where 
that is required to complète the process, are chargeable to the plaintiff, 
because thèse acts are done in his behalf, and by his actual or presumpr 
•tiVe request. If the enrolling of the proceedings in the présent cases is 
required by law, the costs are part of the plaintiff's costs, primarily pay- 
able by him,. but recoverable by him from the défendant as part of his 
judgment., Formerly it was not customary to enroll the pleadings and 
proceedings, either in actions al law or in equity, in the circuit court of 
the United States for thie district, and the conséquence has been that 
many records and acts of the court are irretrievably lost. The change 
cf. clerks and offices, and the danger to which loose files are in various 
ways exposed, render their préservation extremely precarious. In 1872 
congress passed an act, the fifth section of which now constitutes section 
,914 of the Revised Statutes of the United States, which déclares that 
"the practice, pleadings, and forms and modes of proceeding in civil 
:causes other than equity and admiralty causes, in the circuit and district 
courts, shall conform as near as may be to the practice, pleadings, and 
■fprms and modes of proceeding existing at the time in like causes in the 
courts of record of the state within which such circuit or district courts 
are held, any rule of court to the contrary notwithstanding." If this 
act extends to the mode of entering and recording judgments, we shall 
then be obliged to see what the practice in New Jersey is with regard to 
those matters. Prima fade the act covers the case. The entry of judg- 
ment and mode of making it a record are parts of the form and mode of 
proceeding in a cause. The 917th section of the Revised Statutes gives 
to the suprême court a large control, by the adoption of rules, over the 
.practiceàn suits in equity and admiralty, ineluding the modes of enter- 
ing and enrolling decrees, and the 918th section gives authority to the 
.circuit and district courts, where the statutes and the rules of the suprême 
court do not apply, to make rules and orders directing the retum of 
writs, the filing of pleadings, the taking of rules, the entering and mak- 
ing up of judgments by defatilt, and other matters in vacation, and other- 
wise regulating their own practice, as may be necessary or convenient. 
But as section 918 istaken from old laws, long previous to the act of 
v.35i\no.B— 26 
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1872, thelatter, 80 fîar as ît applies; ehonld be construed to overrule ita 
provisions. The oompilers of the Revision had a careless habit of insert- 
ing ail laws.old and new, however inconsistent with each other, in the 
Revision, so as sometimes to make an unintelligible tangle without at- 
tending to the relative âge of the différent acts from which they were 
taken. I think that section 914 governs the case. 

Then we are to seek the law of New Jersey on the subject of recording 
judgmentB. By the common-law practice formerly prevailing in the prov- 
ince and State, a judgment roU was made up, and filed in the clerk's of- 
fice of the court in which judgment, was rendered. But ever since the 
revision by Mr. Paterson, this practice has been discontinued, it being 
provided in the practice act compiled by him (section 76) that when any 
civil cause, ofwhatever nature it be, shall be finally determined, theclerk 
of the court shall enter the warrants of attorney, déclaration, pleadings, 
proceedings, and judgment in such cause, (which constituted the con- 
tents of the old roll,) so as to make a complète record thereof in a sepa- 
rate book to be kept for that pùrpose, with a complète alphabetical in- 
dex to the same. For this service the clerk was allowed one dollar, which 
was always charged to the party in whose favor the judgment was ren- 
dered, and was +Rxed in his billof costs, and recovered by him against 
the other party. This law has never been changèd. See Revision N. 
J; tit. "Practice," § 192. But fôr thë relief of the successful party, in 
case he should wish to avail himselfof his judgment in any way in the 
court in which it was recovered, the législature of New Jersey in 1863 
passed a supplément to the practice aCt (Id. § 194) providing that until 
the derk shall enter the proceedings, as aforesaid, the verdict or rule for 
judgment in the minutes of the court shall be held and taken, in the 
court in which the same is obtaîaéd, to be the record of the judgment in 
•such cause, and shall be received in évidence in said court as such judg- 
ment, as fully as if the record had been made up and signed as by said 
section (192) is required. This statute does not dispense with the mab- 
ing of the record, nor prevent the successful party from including the 
cGst of it in his bill of costs recoverable against the other party It only 
makes the minute entry of the proceedings and judgment effective as 
such for ail purposesof exécution and évidence in the court itself for the 
intervening period between the rendering of the jtidgment and the mak- 
ing up of the record. This was always the understanding of the profes- 
sion. I suppose the act was passed to remove ail doubt on the subject. 
From this we take the law of New Jersey to be that the proceedings are 
not complète in a suit until the record is made up iii the judgment book, 
and that it is the clerk's duty thus to make it up, and that the cost of 
making this record is chargeable to the successful party, and is recover- 
able by him against his opponent. It would hardly do to say that the 
successful party may waive the entry ofthe record, and rely on the bene- 
fitof the law of 1863, makiûg his judgment effective in the court in which 
it was rendered without its being i-ecorded. If this were allowed, noth- 
ing but irregularity and confusion would follow. If he should instruct 
the clerk not to record bis judgment, contrary to the policy of the law, 
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itmight well be regarded as an abandonment ai the judgment, and as 
rendering il null and void, or liable to be dèclared so by the court. I 
am constrained to hold, therefore, that since the act of congress of 1872 
it bas been the duty of the derks of the United States circuit and district 
courts in New Jersey to provide judgment books for recording ail judg- 
ments in suits at common law in thesame manner as is donc in the courts 
of the State, and that they are entitled to charge for such recording the 
fées allowed by the fee-bill of the act of congress, and that the party 
chargeable with the expense thereof is the successful party in each suit 
in whose favor the judgment was rendered. My conclusion therefore is 
that the plaintiffs in the above cases are liable for the costs of recording 
the proceedings and judgments therein, and that the derk is entitled to 
collect the same accordingly. 

Nixon, J., concurs. 



United States ». Fobty-Eight Pounds or Rihtîg Stae Tba, Etc. 

District Court, N. D. OaUfornia. June 7, 1888.) 

Ihdianb— Tbadtno ra the Inbian Countkt— ABAirooiraiD Eeservatiow— Kla- 
UATH Réservation. 

By act Cong. April 8, 1864, the président was authorized to set apart not ex- 
ceedinç four tracts of land in California for Indian reservatious, and in liis 
discrétion to inclade therein existing réservations. The lands in existing rés- 
ervations not thus retained were to be sold as therein prescribed. Four rés- 
ervations were accordingly set apart, among which the previously existing 
Elamath réservation was not included; but possession of the latter, which 
contained about 40 square miles, and on which were about 2U0 Indians, was 
retained by the United States, and some steps were taken towards its disposi- 
tion. Heia,XhsX the Klamath réservation was not "Indian country" within 
the meaning pf Rev. St. U. S. § 2183, prescribing the penalty for unlicensed 
trading in: the Indian country. 

At Law. 

Seizure for violation of Rev. St. U. 8. § 2133, providing that "any 
person other than an Indian who shall attempt to réside in the Indian 
country as a trader, or to introduce goods or to trade therein without 
such license, shall forfeit ail marchandise offered for sale to the Indians 
or found in his possession, and shall moreover be liable to a penalty of 
five hundred dollars." 

/. E. McElrath and D. T. SuUîvan, for claimant. 

John T. (Jarey, for the United States. 

Hoffman, J. It is not denied that the claimant traded with the In- 
dians residing on what bas been known as the "Klamath River Réserva- 
tion" in this State. The question to be considered is, is the land so 
known "Indian country" within the meaning of the section referred to. 
The Klamath Indian réservation was created by executive order, dated 
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November 16, 1855, pursuant to the act of March ii, ^855. It embraced 
a tract of land extending 20 miles up the river from its mouth, and one 
mile in width on each side of the river. It would seem from officiai re- 
ports that during the years followingthe establishment of the réservation 
some 2,500 Indians were coUected upon it. In 1861 nearly ail its ara- 
ble lands, with the improvements thereon, were destroyed by floods, and 
the réservation was rendered almost worthlees. In this condition of af- 
fairs the Indian agent, Mr. Hanson, strongly urged the sélection ofa new 
reservatiop to replace the destroyed Klamath réservation. This recom- 
niendation was adopted, but, it would seem, merely as a tem.porary ref- 
uge for the Klamath Indians; and on the 9th of April, 1862, the lands 
known as "Smith River Reserve," or such of them as had not already 
been purchased by Mr. Hanson from individuals, were, by order of the 
secretary of the interior, withdrawn from sale "for the présent." The 
project of removing the Klamath Indians to a new reserve, Wgiscaxiied 
out only in part. Between 400 and 500 of those Indians were actually 
removed. As they were self-SHpportingj subsisting almost entirely on 
fish, it was not deemed expédient to force their removal, or to restore 
the old réservation to the public dqmain., , About three years after the 
floods, Superïntendent Wiley reported that there weî'è only 746 Ihdiaina 
at the Smith River agency. What bec,ame of thpse Indif ns, and of the 
large number said to hâve remained oh thé "destroypr! " «nd worthless 
Klamath réservation, does not distinctly. appear.. . The Smith River i^e- 
serve was discontinued by act of congress of July, 1868; and the testi- 
mony in this case shows that the number of Indians on the old Klamath 
réservation is now onlj' about 200. Thèir number is not constan!t, as 
many seek employment in the adjacent country. On the 8 th April, 
1864, an act of congress was passed"for the better organisiatiori of In- 
dian affairs in California." By this act the two superintendencies there- 
tofore exijting were Consolidated into one, and the président was author- 
ized to set apart, at his discrétion, not exceeding four tracts of land, 
within the liinits of Californin. to be retained by the United States as 
Indian réservations. The président was further autborized in his dis- 
crétion to include in such tracts any of the réservations theretofûtè set 
apart in the state,and to enlarge the sametosuob an Bxtent as he mi'ght 
deem neceseary to adapt them to their inten^leil purpose. : The lands of 
the existiug réservations, not retained by the président, were, by the third 
section of the act, directed to be'surveyed into parcels of suitable ; size', 
which were to be appraised at their cash value, and offered for sale at 
public outcry; but no lot was to be sold for less than its appraised value, 
nor for les? than $1.25 per acre. The landsaidt sb sold were théreatter 
to be held subject to sale at private. entry, according to such rôgulktions 
as the secretary of the interior might prescribe. It wili be noted that 
■hy this àct the lands of the old réservations inot emhtaced wkhinthe new 
-réservations to be set apart by the président are notiestored to Lie public 
(domain, norsubjeeted to, the opérations of the général land laws. They 
,.are to be surveyed "into lots or parcels of suitable size;" to be appraised 
,'and spld.at auction to the highest bidder. Thelots areto be of "suita- 
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ble," but indefinite, size. No right of prie-emption is ta be acquired by 
settleraent or occupation; and the lands not sold at auction are to be held 
subject to private entry, not under the gênerai land laws, but according 
to such régulations as the secretary of the interior may prescribe. Under 
the provisions of this act four réservations were selected and set apartby 
the président: (1) The Tule River réservation, by executive order of 
October 3, 1873. Modified by executive order August 3, 1878. By 
this last order a part of the lands included in the order of Gctober was 
restored to the public domain. (2) The Hoopa Valley- réservation, by 
executive order of June 23, 1876. It appears to hâve been suggested, 
that the Ellamath réservation should be included witbin or in some way 
attached to the Hoopa Valley réservation. But this suggestion does not 
seem to hâve been adopted. In the executive order the boundaries of 
the latter réservation are distinctly defined. They embrace an area of 
89,572.43. acres; but do not include any portion of the abandonéd Kla-. 
math River réservation. (3) Round Valley réservation, by executive or« ' 
ders of March 3.0, 1870; April 8, 1873; May 18, 1875; and July 26, : 
1876. (4) Reserves for Mission Indians, by executive orders of JanUr r 
ary 31, 1870; December 27, 1875; May 15, 1876; August 25, 1877;' 
and varions ordera and modifications pf orders unnecessary to enumerate. 
Assuming that the varions reserves known as "Mission Indian Re- 
serves" were made under the provisions of the act bf April 8, 1864, and 
constitute one réservation, it would seem that the authorityoonferred : 
upon the président by that act has been exhausted. That authority was 
as we hâve seen, to set apart "not exceeding four tracts of land to be rt- 
tained by the United States for the purposes of Indian réservations." It 
is évident that among thèse the former Klamath' réservation, considered 
to. be "nearly worthless," was not included. The lands of that réserva- 
tion thus became subject to the provisions of the third section of the act 
relative to the disposition to be made of the "several Indian réservations 
in Califomia which shall not be retained for the purposes of Indian res-. 
ervations, under the provisions of the preceding section of this act." In 
the communication addressed to the district attorney by J. D. C. Atkins,. 
commissioner of Indian affairs, he states that he, does not find that any 
steps were ever taken to sell the Klamath réservation as an abandoned 
réservation, under the third section of the act of April 8, 1864, "nor has 
the gênerai land-office ever been advised of the relinquishment of the 
same." But in the case of the appeal of John McCarthy from the décis- 
ion of the gênerai land-office suspending his pre-empdon filing on a tract 
of land within the Klamath réservation, the secretary of the interior.sus- 
tained the décision of the land-ofBee, and states that the Klamath réser- 
vation has been regard ed as an Indian réservation since the passage of 
the act of April 8, 1864, limiting the Indian réservations in California to 
four, and that varions allotments within its liraits hâve recently been 
rnade;" and he quotes his letter of March 26, 1883, to the commissioner 
of Indian affairs, in which he stated that "when the sélections ^within 
eajd réservations were ail made he would consider the question of^restor- 
ing the reraainder of the lands to the public domain." It is, évident that 
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the Secretary was dealing with the land as directed by the third section 
of the act of 1864, and that some steps had been taken to carry out the 
provisions of that section. That the lands continued to constitute a rés- 
ervation in the sensé that they were not open to entry under the gênerai 
land laws was undoubtedly true But they constitute an abandoned 
réservation, to be disposed of as specifically provided for in section 3 of 
the act of 1864. Mr. Commissioner Atkins states, it will be noticed, 
that the gênerai land-office has never been "advised of the relinquish- 
ment" of the réservation. This must be true. Nor has any executive 
order been made restoring the lands to the public domain. The Klamath 
River réservation not having been "retained for the purposes of Indian 
réservations," under the act of 1864, nor included within either of the 
four tracts of land set apart under its provisions, the third section took 
effect as a relinquishment of the lands " for the purposes of Indian réser- 
vations." But the United States still retained possession of the lands for 
the purpose of disposing of tbem as directed by that section. To bave 
restored them to the public domain, and thus subjected them to the ope- 
ration of the gênerai land laws, or to bave permitted the intrusion of set- 
Hers, pre-emptioners, or holders of Valentine scrip, would bave made it 
impossible to carry into eflfect the provisions of section 3 in regard to 
tbeir disposition. 

Such being, in my judgment, the legal status of thèse lands, the ques- 
tion arises: Can a person who bas traded with Indians on the Klamath 
river be proseouted under the provisions of section 2133, which forbid the 
introduction of goods"into the Indian country," or trading with the In- 
dians therein? The nature of the trade carried on by the claimant is not 
disputed. He has not resided on the réservation lands, and has made 
no settlement therein. At the proper season, he proceeds with bis ves- 
sel to the river, and employs the Indians to fisl» lor him, supplying them 
with seines and other appliances. He pays them "in trade," furnishing 
them with varions articles composing the cargo of bis vessel. They are 
set forth in the libel of information, several hundred in number, and 
their condemnation is prayed for. They consist in great part of articles 
suited to the wants of the Indians: tea, cofiee, boots, shoes, overalls, 
hickory shirts, médical stores, etc. The very intelligent officer in charge 
of the Hoopa réservation, and who exercises some care and supervision 
over the Klamath Indians, stated to the court that he knew of no grounds 
of public policy or of considération for the weliare of the Indians opposed 
to the trafKc carried on by the claimant. The Indians are enabled to 
find employment, and receive in return for their labor supplies, the use 
of and taste for which must tend to promote their civilization, and their 
graduai renunciation of the habits and modes of living of savages. The 
offense of which the claimant is accused is thus purely technical; nor is 
the suppression of the traffic demanded by any considération of policy, 
morals, or humanity. Whether he bas committed any offense must 
therefore be determined on technical grounds. Assuming that trading 
with Injlians on a réservation constitutes trading with Indians in an In- 
dian country, xny opinion iâ, that the Klamath lands are not such a res* 
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ervation as brings them within the meaning of the terme "Indian coun- 
try." The lands are not reserved "for the purposes of Indian réserva- 
tions." The government retains possession of them for the purpose of 
selling them, as directed by law. If thèse lands do not constitute an In- 
dian réservation, they are certainly not an "Indian country." They are 
held by the United States for sale. And even if this were not the case, 
the résidence of 200 Indians on a tract 40 square miles in area would 
not make the whole tract "Indian country" within the meaning and in- 
tention of the law. Libel of information is dismissed 



United States v. Denicce. 

(Cfireuit Court, 8. 2>. Oeorgia, W. D. May, 1888.) 

1. Post-Obfice — Offenses aoainst Postal Lawb— LAROBirT frou Maii* — Im- 
COT Lbttbb. 

A letter with a flctitiouE addreBB, t^bich therefore cannot be delivered, is 
not "intended to be con veyed by mail, " witbin the meaning of the statute. 
Sl Samb— Indiotment — Vaeiancb. 

Wl^çre the indictment charges that a letter alleged to be embezzled waa di-. 
rectéd to the treaaurer of the Travellers' Insurance Company, and the proof 
shows it was directed to the Traders' Insurance Company, the variance ia 
fatal. 
8. Saïos— Sbabching Acoused. 

The practice of post-ofiBce inspectors, of stripping naked and searching the 
accùséd, withont a warrant, commented on. 
(Sj/Uabvs iy the Court.) 

United States against Rudolph Denicke. Indictment for embezding 
a letter intended to be conveyed by mail. 

Dupont Guerry, U. S. Atty., for the Government. 
Dessau & Baréett, for défendant. 

Speeb, J. The question arises in the following manner: The indict- 
ment chai^ed that the défendant, Rudolph Denicke, postal-route agent, 
in the employ of the post-oflBce department, embezzled a letter addressed 
to the TraveUers' Insurance Company of Pittsburgh. On the trial, the 
prosecution proved that a letter written to the Traders' Insurance Com- 
pany of Pittsburgh was mailed at Gordon by Chambers, the assistant post- 
master there, under the direction of Hancock, postal inspecter. It con- 
tained a five-doUar bill. Chambers testified that he had no dealings 
•with the Traders' or the TraveUers' Insurance Company of Pittsburgh; that 
he did not wish the accident Insurance policy for which the letter asked, 
and, 80 far as he knew, no such Insurance company was in existence; 
and the district attorney thereupon admitted that the letter was written 
to a fictitious address. It was also in proof that the post-oiEce inspecter, 
Hancock, promised Chambers to intercept the letter in the mail; to use 
the language of the witness, "to capture" it, and return Chambers bis 
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money; - At Ihis point Ihe letter was ôffered in évidence, andj itappear- 
ing that, it was described in thé indiètment as being directed to the Trav- 
ellers' Insurance Company, and the letter itself being written to the 
Traders' Insurance Company, thé defendant's counsel objected to its in- 
troductioiï on the grounds (1) that by the proof it was not a letter in- 
tended to be eonveyed by mail, withiri the meaning of the statute; and 
(2) that there was such a fatal variaiice in the allégations and tne proof 
that it must be necessarily eXcluded. 

In the humanity of the law it is settled that a party charged with 
crime is presumed to be innocent until the crime is proven against him, 
as charged. AU the substantial allégations of the prosecution must be 
proven as laid. This is not only elementary law, but it is wise in prin- 
ciple and in its results to the fairness and impartiality of criminal pro- 
cédure. Not only must the statute, said to bave been violated, be 
shown to hâve been broken, but the crime described, must be proven 
as described. Among other reasons for this doctrine are thèse: A per- 
son accused is entitled to hâve fui] and accurate notice of the charge 
against him, in orderthat hemay know how tomâkehis ..efense. Agairi, 
it is essential in the administration of justice in order to prevent two 
prosecutions for one and the same transaction . Th« défendant is charged 
with a violation of this law as found iii section 38^1 of the Revised Stat- 
'v utes: " Any personemployed in any deparcmbiii uJ'the postal service, who 
. shall * * * embezzle any letter intrusted to him, or which bas come 
into his possession, and which was intended to be conveyed by mail, shall 
bepunished * * *." Now, it is charged that the défendant, a person 
employed in the department of the postal service, embezzled a letter in- 
trusted to him, and directed to thetreasurer of the Travellers' Insurance 
Company of Pittsburgh, Pa., and which was intended to be conveyed by 
mail. Does the proof upon, which the government relies, sùstain thèse 
allégations? Was this letter, in contemplation of the law, a letter "in~ 
tended to be conveyed by mail?" It is conceded that it is directed to a 
corporation not in existence; that the address is fictitious; that it was not 
desired by either of the parties who were concerned in the sending of this 
letter that it should be conveyed tô the address specified in théîndictment. 
Itisalso conceded that it was a decoy letter; that it was the purpose of the 
post-office inspectors to intercept, or, to use the words of the witness, to 
"capture" it somewhere on its route, provided it passed the hands of the 
suspected party; if it did not pass his hands it was their purpose to cap- 
ture it in his possession. It was not intended to be conveyed to the Trav- 
ellerfe' Insurance Company, or to the Traders' Insurance Company; and it 
iseéms to corne inost Clearly wlthin the décision of Judgé Neuman in the 
: caseof U. S.v. Rapp,30 Fed. Rep. 818. In that case a "nixe" — that is, 
, à letter addressed to a fictitious person, or to a place where there was no. 
post-office^— was placed in what is known as the "nixe basket," a récep- 
tacle for unnmilàblé matter. This was to be forwarded to the dead-let- 
,ter office. This was held by the court not to be mail matter within t'ie 
meaning of sections 6467, 5469, of the Revised Statutes. It was held 
distinctly not.to be matter intended to be conveyed by mail; and Judge- 
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Netjman usés this language: '^I do not believè that under this section 
it' can be held that the packet was intended to be conveyed by mail, when 
the proof in this case for the government shows that there was no such 
intention." "I must," said the learned judge, "construe the language 
of this criminal statute, by a rule of law that is axiomatie, strictly in 
favor of the défendant. See U. S. v. Whittier, 5 Dill. 36, and cases cited. 
But, considering it according to its fair and ordinary meaning, can the 
words ' mail matter ' be held to include this package ? I think not. And 
this last view of the matter, in my opinion, applies to both of thèse cases. 
As stated above, I think the whole of this law * * * refers to mail 
under the protection of the government, or the postal authorities as such. 
I do not hold that what is called under the testimony in this case a ' de- 
coy' or 'test' letter, or the contents thereof, might not, when regularly 
mailed, be the subject of embezzlement, and punishable under this sec- 
tion, but I think it should get into the mail in some of the ordinary 
ways provided by the postal authorities, and become fairly and reason- 
ably part of the maU matter under the control of the postal authorities." 
Now, in the spirit and purview of this décision, can a letter with an 
impossible address, which can never be delivered, and which the sender 
and the post-office inspector, acting conjointly, détermine should be in- 
tercepted in the mail, be a letter intended to be conveyed by mail in 
the meaning of section 3891. A letter is a written or printed message. 
Now, there can be no message to that which is not in existence. Besides, 
if the letter is intended to be conveyed by mail it must hâve a destination 
to which it can be conveyed. This letter had no such destination. In 
the cases cited by the district attorney, the decoy letters were addressed 
to a real and genuine address, and were regularly mailed. No case was 
prôdueed where a decoy letter to a fictitious, ilnreal address was consid- 
«red as within the class that were intended to be conveyed by mail. In 
the English case of Queen v. Gardner, 1 Car. & K. 628, cited by Judge 
Neuman, the embezzlement of a decoy letter was held not stealing apost- 
letter within the statute; taking of the contents was held larceny There 
is no charge in the indictment that the défendant took the contents of 
the letter. In the case of Queen v. Rathbone, 2 Moody, Cr. Cas. 242, an 
inspector seeretly put a letter prepared for the purpose, containing a sov- 
«reign, among some letters which a letter carrier suspected of dishonesty 
was about to sort. The letter carrier gtole the sovereign. Mr. Baron 
OuRNEY held that he could not be convicted of stealing a post-letter, such 
letter not having been put in the post in the ordinary way, but was 
rightly convicted of larceny of the sovereign laid as the property of the 
postmaster gênerai. This case was considered at a meeting of the judges 
at Michaelmas term, 1841, and they were unanimously of the opinion 
that there could be no conviction for stealing the post-letter, the statute 
only applying to letters sent in the ordinary way. It is observable that 
this letter had apparently a genuine address, and also that it was placed 
with the letters ail of which were in the custody of the post-office départ- 
ment, and which it was the duty of the carrier to sort. There can be no 
difiference in principle between this case and RappkCase. In both cases 
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the letters were "nixes," that is, they were without mailable direction; 
in bqth cases they must hâve gone to the dead-letter office. Th^s stat- 
ute was not made in contemplation of letters of thls character. It was 
made to protect the genuine mail intended to be conveyed from one per- 
son to anotheri It was made to protect the mail in which the people 
bave an interest; not fictitious papers or packages fixed up like the "nixe" 
in the case before Judge Neuman, or the "nixe" in this case. A letter 
to be conveyed by mail must hâve a sender and a receiver; a place from 
which it starts and a destination to which it can be conveyed. We can 
fuUy see, if this practice was permitted to stand as a part of the legal- 
ized methods of trials of this character, how very great injustice might 
be done. It would be possible for unscrupulous ofRcers to prépare a 
trap which could convict any man, however innocent. The accused 
should at least bave the privilège of showing, if he could, that the letter 
which he is charged to bave embezzled reached its destination. If it 
has no destination, this method of défense is denied him. Take the 
facts of this case, as they were developed on the former trial, to illustràte 
what might be the danger and injustice of this proceeding. The défend- 
ant is alone in his mail car. Suddenly the inspectors rush in upon him. 
Against his protest, and without the warrant required by law, they 
stripped him naked. One of the inspectors has his back turned, and is 
engaged in the examination ot the prisoner's vest. The train is in rapid 
motion. Asoundas of a letterfallingis heard. The inspector engaged 
with the prisoner cries out, "Hère it is; he threw it on the table." The 
prisoner bitterly denied this, and charged that the inspector himself pro- 
duced the letter, and threw it on the table. The letter was sealed, and 
its contents intact, but the inspector testified that it looked as if it had 
been opened. It cannot be doubted that, if the inspector be an unscru- 
pulous man, with a letter starting from his control, and with a âcti- 
tious address, it would be possible in this manner to convict an innocent 
man. Such methods are not to be tolerated under our free government. 
They are more in consonance with the methods of despotism, where the 
liberty of the citizen is at the mercy of the government détectives. Boyd 
V. U. S., 116 U. S. 616, 6 Sup. Ct. Rep. 524. 

But the prosecution must fail for another reason: There is a fatal 
variance between the allégations and the proof. It îs charged that the 
letter embezzled was directed to the treasurer of the Travellers' Insurance 
Company, Pittsburgh, Pa. The letter ofFered in évidence is written to 
the treasurer of the Traders' Insurance Company, Pittsburgh, Pa. How- 
ever guilty might be the prisoner, it would be impossible to enforce the 
law with such a variance in pleading and proof as this. "It being nec- 
essary," says Mr. Greenleaf, in his work on Evidence, paragraph 63, 
"to prove the substance of the issue, it follows that any departure from 
the substance in the évidence produced must be fatal, constituting what 
is termed in the law a variance. * * * if the allégations contain 
matter of description, and is not proved as laid, it is a variance, and is 
fatal. Thus, in an action for malicious prosecution of the plaintiff upon 
a charge of felony, before Baron Watee Paek, of Water Fork, proof of 
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BVLch prosecntîoh before Baron Watee Pabk, of Water Park, was held to 
be fatally variant from the déclaration. Mr. Bishop states the rule as 
follows: "No allégation, whether necessaryor nnnecessary, which is de- 
scriptive of the identity of that which is legally essential to the charge 
in the indictment, can be rejected as surplusage." 1 Crim. Law, 485. 
The allégation being that the letter was directed to the treasurer of the 
Travellers' Insurance Company, and the letter showing that it was di- 
rected to the Traders' Insurance Company, furnishes as complète and 
unanswerable an offense against the rule as can be found. A charge of 
embezzlement of the property of the Central Railroad & Banking Company 
would be as well sustained by proof of theft from the Georgia Railroad 
& Banking Company, Upon both grounds, therefore, the prosecution 
must fail; and the court is strongly inclined to think, from ail the cir- 
cumstances surrounding the prosecution, that there is substantial justice 
in the resuit. Certain it is in accordance with the law which présumes 
the défendant innocent nntil he is proven to haveviolated the law in the 
manner charged in the indictment, and upon a fair trial, in which he 
bas been deprived of none of the constitutional privilèges or immunities 
of the citizen. 

The government being unable to proceed with its case, the jury is di- 
rected to find a verdict for the défendant. 



United States v. Johannesen, (two cases.) 
(Circuit Court, S. A Georgia, S. £>. May 8, 1888.) 

J. Ihdictmbnt ob Iktokmation— Iwfamous Offense. 

Wherçver, by the ternis of the statute, the accused, npon conviction, maj 
be conflned in the state prison or penitentiary, the charge is "infamous" iti 
the meaning of the constitution, and the prosecution must he by indictment 
or presentment. 

S. ISTERNAL Revende— Violation of Laws— Proskoution bt Inforhation. 
The offenses of violating the internai revenue laws, under Bev. St. U. S. §§ 
8242, 3244, are punisbable by a fine of not less than $1,000, nor more than 
$6,000, and imprisonment not less than six months, nor more than two ynars. 
Rev. St. U. S. fi% 5530, 5541, 5642, provide that a sentence of the United States 
courts to imprisonment for a period longer than oneyear, or to imprisonment 
at hard labor, may be ordered to be esecuted in a state prison or penitentiary. 
jBe&J, that the punishment which may be imposed for thèse offenses is "infa- 
mous, " and the prosecution must be by indictment or presentment of the 
grand Jury, and not by information 

Criminal Informations against Otto Johannesen for violation of Rev. 
8t. U. S. §§2865, 3242, 3244. Demurrer to informations. 
Du Pont Ouerry, for the United States. 
Denmark & Adams, for défendant. 

Spbbb, J. Otto Johannesen is prosecuted by information for a viola- 
tion of section 2865 of the Revised Statutes. The punishment therefor 
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is à fine not eXcêeding $5^000, df iraprisonment for any term not exceed- 
ing two years, or both, in thë discrétion of the court. He is also pros- 
ecuted, for a violation of sections 3242 and 3244 of the Revised Statutes.; 
Thèse are directed against breaches of the internai revenue laws. In the 
first count of the information last mentioned hé is charged with carry- 
ing on the business of a wholesale liquor dealer. The punishment is a 
fine of "not less than ohe thousand dollars, nor more than five thousand 
dollars, and imprisonmeut not less than six months, nor more than 
two years." In tlie last count he is charged with carrying on the busir 
ness of a retail liquor dealer. The punishment is the same on both counts. 
To both informations the défendant demurs, upon the ground that in 
each of the three, charges he is accused of an "infamous crime," and can 
bé proeeèded against only by indictment or presentment of thegrand jury. 
It is difficult tô overestimate the importance and comprehensiveness of 
the question ràised by this demurrer. It bas been the steady practicé 
pf the ofiicers ôf the govemment in the courts of the United States ta 
proseçute upon the information of the United States attorney a very large 
çlaes of cases which, if the demurrer is well grounded in law, can be 
prosecuted by indictment or presentment only. No doubt there are 
pèndingat this time hiany of thèse cases, and matiy prisoners may now 
be confined upon sentences pronounced on such informations. Thèse 
informations are chiefly used to proseçute violations of the internai revenue 
laws. Ail cases of distillation, carrying on the business of a retail or 
wholesale liquor dealer, manufacturing stills, rectifying, removing distilled 
spirits on which the tax bas not been paid, and in fact a large proportion 
of the crimes against the gênerai government for the violation of internai 
revenue laws, are prosecuted in this manner. The suprême court of the 
United States, in the case of Mackin. v. U'S., 117 U. S. 348, 6 Sup. Ct. 
Rep. 777, bave rendered an elaborate and exhaustive décision upon this 
question,. and upon, that case the défendant hère relies. The prosecution 
Was un 'er section 5440 of the Revised StatuteSi The punishment pre- 
acribed was a penalty of "not less than one thousand and not more than 
ten thousand dollars," and "imprisonment not morethan'two years." la 
thé circuit court the judges were divided in opinion upon several ques- 
tiohs'of law, and aniongthem the foUowing: "Whetherthe crime charged 
;ma.s iiifambus, Within the meaning of the constitution of the United States, 
ànd whether the défendant would be held to answer other than on the" pre- 
sentment or indictment of the grand jury." Thèse questions were certified 
Jd thé. suprenie court. Mr. Justice Geay, for the court, quoting that 
clause of the ôfth amendment to the constitution which déclares "that no 
person shall be held to answer for a capital orotherwise infamous crime, 
unléss OB- a presentment or indictment of a grand jury," proceeds with 
great clearness and force in the discussion of the question in which the 
liberty of the citizen and the wdl-being of the community is s6 vitally 
involved. He déclares the "test" by which to détermine whether the 
prosecution can be maintained by information "is whether the crime is 
oiié for which the st'àtti tes àuthorize the court to awàrdan infamous pun- 
ishment, not whether thé punishment ultimately awatdédis an infamous 
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one. Whenthe accused is in danger of being subjected to an infamous 
punishment if convicted, he has the right to insist that he shall not be 
put upon bis trial except on the accusation of the grand jury. No déc- 
laration of congress is needed to secure, or compétent to defeat, the con- 
stitutional safeguard. What punishment shall be considered as infa- 
mous may be affeçted by the changes of public opinion from one âge to 
another; and for more than a century imprisonment at hard labor in the 
State prison or penitentiary has.b.een considered an infamous punishment 
in England .and America." Citing Ex parte WUson, 114 U. S. 417, 5 
Sup. Gt. tRep. 935; and distinguishing Hurtado v. California, 110 U. S^. 
51,6, 4 Sup. Ct.,Eep. 111,; U- S. v. WaddeU, 112 U. S. 76, 6 Sup. Ct. 
Rep. 35; Kùrtzv. Moffitt,_ 115 U. S. 48*7, 6 Sup. Ct. Rep. 148. Attention 
is then caUed in the décision to the express provisions of the acts of con- 
gress, (Rev. St. §§ 5539, 5541, 5542,) by which it is provided that a 
sentence of the United States courts "to imprisonment for a period longer 
than one year, or a sentence to imprisonment and confinement to hard 
labor," may be ordered to be executed in a state prison or penitentiary; 
and that the convict while thus im prison ed is "subject to the same dis- 
cipline and treatment as cônvicts' sentenced by the courts of the state." 
The court state? that it bas -not been found necessary to consider how far 
a convict from a United States court can be put to work in a state peni- 
tentiary when not in terms sentenced to hard labor; for, to use the lan-:" 
guage of the court, "we cannot doubt that at thé présent day imprison- 
nieiit in'a state prison or penitentiary , with or without hard labor, is an in- 
famous punishment. It is not only so considered in the gênerai opinion 
of the people, but it bas been recognized as such in the législation of the 
states khd territories, as well as of congress." This was the finding of a 
unanimous court. In Ex parte Bain, 121 U. S. 1, 7 Sup. Ct. Rep. 781, 
the holding is réitéra ted, Mr. Justice Mili.ek delivering the opinion, again, 
of a ,unanimQiis court Thus we see how the liberalizing and humane 
tendencies of the lave are advaneed by the progressive steps of that illus- 
trions tribunal. In Ex parte Wfkon, supra, the holding was that a crime 
pùnishablé by hard labor in the state prison or penitentiary is infamous. 
Now, it is held that imprisonment in the state prison or penitentiary is 
itifàiiious. It foIl6#s lôgîcally that since the défendant Johannesen can 
ihvbkfe'thé' "fést" estàblishéd, — namely, thât the court might award an 
infamous punishment, because he may be imprisoned in a state prison or 
penitentiary', subjept to the same discipline and treatment as cônvicts 
sentenced by the courts of the state, — that he is entitled to the benefit- 
of the constitutional provision that he may not be héld to answer the 
charge,,, unless upon presentment or indictment by a grand jury. Start-? 
ling as is the proposition to a people who bave been habituated to prose^ 
cutipns upon, .information in cases of this characterj thepractice must 
cease, and hereafter the courts of the United States will takeno action 
in the large plass of cases where iniprisonment iii the state penitentiary 
prpriso|n, may resuit, save after the presentment or indictnaent by the 
grand jury. : This is nowthe "law of the land," as firmly fixed as the 
eq.tjiv^ent or kindred provision of magna charta, of whiçh -Mackintosh 
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déclares: '*To hâve produced itj tO hâve presèrved ît, to havematured 
it, constitute the immortal claim of England upon the esteem of man- 
kind." It should be a source bfprôfonnd congratulation to the patriotic 
and thé làW'-abidhig that éven the apparent necessity to proceed by in- 
formation in cases of thisclasshas departed; that the people of aunified 
country are laboring peacefully in the rioh fields of an advancing civili- 
zation; that crime is rare; that the impartial and lavv-respecting investi- 
gations of thé grand juries will bring to the bar of justice the willful law- 
breaker, but will in ail likdihood discountenance the sinister and malev- 
olent informer who has used the powers of the government to purvey to 
his malice, or his greed for the perquisites of the witness for prosecution. 



HuBEL V. Waldie. 

Samb V. DicE et al. 

(Cireuil Court. 8. J). iSfeo York. June 86, 1888.) 

1. Patbnts for Inventions — RBisstJB—BHLAEGEMENT— Machines pob Cut- 
TiNG Gélatine Capsules.' 

The sixtb claim of letters patent No. 10,807, issued to Frederick Â. Hubel, 
FebruaryS, 1887, for an improvement in machines for cutting ofE gélatine cap- 
sules, being the third reissué of No. 187.379, dated February 13, 1877, de- 
scribed as "the removable mould plate, bearing a séries of capsule moulds, 
secured thereto at regular intervals, combined with and arranged to be held 
• by and withdrawn from the supporting frame when used for the purposea 
I set forth, " is not an extension of the claim in the flrst reissue, Ko. 8,440, de- 
Bcribed as "the plate, R, C, in combination with a séries of capsule moulds 
secured thërëto at regular intervàls, substantially as and for the purposes set 
forth, " the spécifications necessarily making a removable frame a part of tJbie 
combination. 

a. Samb— Anticipation. 

. The said sixth claim is not anticipated by the machines made by Dundas 
Dick in 1865, described as having moulds connected with frames like window 
frames, moving up and down, whicb were attached to the machine, the 
moulds being brought, by means of a circular motion, over knires fastened to 
a stationary circular railway, the frames not being removable in any proper 
sensé of the word. 

In Equity. On bill for an injunction to restrain the infringement of 
a patent. 

The first suit is by Frederick A. Hubel against James Waldie, com- 
mittee of Dundas Dick, who was the owner of letters patent No. 305,- 
867, issued to W. A. Tucker, September 30, 1884. 

Frederick H. Betta, for plaintiff. A. G. N. VermUyea, for défendants. 

Shipman, J. Thèse two bills in equity are based upon the alleged 
infringeiUent of letters patent No. 10,807, dated February 8, 1887, to 
Frederick A. Hubel, for an improvement in machines for cutting ofF 
gélatine capsules. The original patent, No. 187,279, was dated Feb- 
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njarylS, 1877; the first reissue, No. 8,440, was dated October 1 , 1878; 
the second reissue. No. 10,437, was dated January 15, 1884. Thèse 
two actions are brought to restrain the use of the same machine, which 
the second défendant uses under authority from the first. A suit in 
equity for the aÙeged infringement of reissue No. 10,437, by the use of 
the same machine, was tried in this court in 1886. The sixth ciaim of 
that reissue, and the only one which was infringed, was held to be for 
a différent invention firom that claimed either in the original patent or 
in the first reissue, and to be void because application therefor had been 
postponed for an unreasonable time. The original patent, the first and 
seœnd reissues, a description of the patented and the defendant's ma- 
chines, and the history of the litigation upon the patent are given in the 
opinions in that case. Hubel v. Dick, 28 Fed. Rep. 132, 656. No 
written opinion was given in the case tried upon No. 8,440. After that 
décision, the plaintiff surrendered No. 10,437, and obtained No. 10,807, 
for the purpose of avoiding the objections which had been made to the 
sixth claim. The question in this case tums upon the validity of the 
sixth claim of No. 10,807, which is as foUows: 

"6. The removable mould plate, bearing a séries of capsule moulds seçured 
thereto at regular intervais, combined with, and arrangea to be beld by and 
withdrawn from, the supporting franie, and when used as and for the pur- 
poses set forth." 

The first reissue was seasonably applied for to correct the mamfold 
imperfections of the original patent; its sixth claim being for "the plate, 
B, C, in combination with a séries of capsule moulds secured thereto at 
regular intervais, substantially as- and for the purposes set forth." If 
the corresponding claim of the présent reissue is for a difierent inven- 
tion from that described in and secured by the sixth claim of the first 
reissue, it is void by reason of the delay in applying for it. The con- 
tention of the plaintifi'is that it is for the same invention, which a just 
construction of the quoted claim of No. 8,440 secured, and is so guarded 
that it claims nothing which may be considered as having been aban- 
doned in No. 10,437. The patented invention gave to the public the 
first efiBcient and successful automatic capsule cutting machine. It had 
no predecessor. The moulds and plate of the sixth claim are a séries 
of moulds or pins arranged in rows, at regular intervais from each other, 
and secured in upright positions in a plate called a "mould plate." 
Mère hand plates with moulds were old, but the spécification of reissue 
No. 8,440 pointed out that the moulds secured to the plate "are with- 
drawn firom the frame by turning down the projection, m, and then they 
are immersed in the proper depth in the gélatine prepared for the pur- 
pose. After the moulds hâve received a coating of the gélatine of suffi- 
cient thickness, the slides, R, C, are placed on the platform, D, in such 
position that each of the moulds is presented to the spaces between the 
cutters." After tlie capsules bave been eut, theslideis withdrawn, placed 
in the drying kiln to allow the capsules to dry, and a fresh plate is in- 
aerted. So much time is required to dry the capsules, and to bool the 
tnoulds, that 960 plates are necessary to form a working set for one eut- 
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ting machine, working at an oi-dinary rate of speed, so as to permit thé 
machine to be constantly in use. It is obvions that plates or slides re- 
movable from a frame into tv'hich they can be inserted with their gela- 
tine-covered moulds, and by means of which they are presented to the 
cuttting mechanism , are necessary in an automatic cutting-machine. Thé 
invention of this part of the mechanism was a removable plate or slide, 
with its moulds, in connection with a frame supporting the same when 
in place, and necessarily permitting the plate to be removable and with- 
drawn for the purposes of the machine. Inasmuch as the sixth claim of 
the lir,«t reissue was for the plate moulds "as and for the 'purposes set 
forth," and the description was of a plate necessarily removable to and 
from a frame, and the force of sueh words puts into the combination of 
Specifically named parts "such other parts or devices as the purposes 
named in the spécification render necessary, in or der that the parts 
specifically named may be opéra tive," I think that the plate, with its 
moulds, of this claim, is the plate removable to and from a frame, thus 
making the frame a member of the combination. The law being rigor- 
ous against the validity of unreasofaable reissues witïh expanded claims, 
r âiii not in favor of giving elastic constructions to old claims for the pur- 
pose of sustaining a reissue, but I think that thé sixth claim of No. 10,- 
807 is a return to, and not a new departure from, an unstretched construc- 
tion of the sixth claim of No. 8,440, and is also limited to the use of the 
combination in a cutting-machine. The infringement of the sixth claim 
was proved, and was not denied bj' any testimony in the record. ■ It 
was contended by the plaintifif, upon this hearing, that the third and fourth 
claims were also infringed. This point was not made upon the trial of the 
Dick Case, and I think was properly given up. Those claims are con- 
fined to the particular cutting mechanism which is niade use of in the 
machine, and which is described in the patent. The Dick machine of 
1865 is again relied upon by the défendants as an anticipation of the 
sixth claim. Ithad moulds connected with frames,like window frames, 
moving up and down, which were attached to the machine. Thèse 
moulds are said to bave been brought, by means of a circular motion, 
over knives fastened to a stationary circular railway. Thèse frames were 
a very différent thing from the removable mould plates of the Hubel 
machine; they were not removable in any proper sensé of that word. 
In fact, the two machines and their respective subcombinations hâve very 
iittle in common with each other. There is nothing else in this record, 
or in that of Hubd v. Dick, upon reissue No. 10,437, which is of import- 
ance upon the subject of invention or patentable novelty. The testimony 
in the case upon No. 8,440, which, by stipulation, may be read and con- 
sidered hère, and which is applicable to the sixth claim, was directed to 
the fact that mould plates having a séries of capsule moulds secured theretd 
at regular intervais were old; but that testimony has become unnecessary 
in view of the statement in the nature of a disclaimer in the présent reis- 
sue, which is as foUows: 

"I do not claim broadly any mould plate having a séries of capsule moulds, 
à8 dishes so arranged, and plates with a handle at the back, hâve been pre- 
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viously descîibed as used simply by moulding certain forma of capsules; but 
I only claim a mould plate having the moulds secuied thereto at regular in- 
tervais, whenthesame is used in combination with the frame of an organ- 
ized capsule cutting machine, so as to be held Iherein and removable there- 
from." 

Let there be â decree for the plaintiff against an infringement of the 
sixth claim of the patent in suit, and for an aocounting in respect tp the 
use of that claim. 



Celluloïd Manuf'g C!o. et al. v. American Zylonite Co. d cd. 
(Circuit Court, 8. D. Neu) York. Jnne 26, 1888.) 

1. PATÏÏIÏTS von. XNVBKTIONS— NOTBLTT— CbLIULOID COLLAKS AND CtTPPS. 

Letters patent No. 200,989, granted to Albert A. Sanborn, Charles .0. Ka-; 
nouse, and Rufus H. Banborn, March 5, 1878, describe a fabric for collars and 
cuflEs having outer sheets or layérs of celluloïd and an interlining of textile 
or flbrous materials. Parkes (Bnglish patent No. 2,359, of 1855) made sheets 
of collodion, (gun-cotton dissolved in alcohol,) and also cemented together 
sheets of différent substances, as alternate sheets of collodion and cloth. But 
as Boon as the solvents were evaporated. the collodion became brittle and 
flaky, and was useless as a material for collars and cuiîs. In the Ray & Taylor 
United States patent No. 48,289, for a paper collar or cufiE enameled with a 
composition of collodion and gélatine, the surface of collodion is made to ad- 
hère to paper by means of an intervening layer of gélatine, but is not sub- 
stantial, liable to unevenness, and to hâve air-bubbles, and to be imperfectly. 
attached to the paper, and is not water-proof. Held, that thé Sanborn patent' 
is n6t void f or want of novelty. 

8, Bame— Ihvbntion. 

Sucb patent being for a new material, and an original invention, and not for 
a collar, the principle of Qardner y.fierz, 118 U. S. 180, 6 Sup. Ct. Kep. 1027, 
that à patent cannOt be taken for an old article when made for the flrst time 
ont of an Old material, rberely because the idea of its suitability has occnrrèd, 
has no application. 

8. Bamb.. ' * 

A shéet of celluloïd being of itself uhsuitable for collars and cuffs, and there 
having beten no préviens knowlëdge that its 'combination with an interlining 
would render it suitable for such pnrpose, the fabric is not merely a new ar^ 
ticle of commerce without invention. 

4. Samb — Infbinsembnt. 

Upon one side of a fabric of two layers of mnslin with an intervening layer 
of paper, furnished by one défendant,; the other défendant attached a layer 
of eylonite, and returned it to the flrst, with knowlëdge that it was to be made 
into collars and cuffs. The latter then eut out the blanks somewhat larger 
than the finished article, and turned over the fabric at the edges, having eut 
away the mnslin surface so as to make the edge thinner. The edges are se- 
cured with paste, and thus two outer sheets of zylonite with an interlining of 
mnslin and paper are produced. Défendants claim that they simply màke a 
collar by turning a hem upon an unpatented fabric. Held, an infringement. 
FoUowing 30 Fed. Rep. 437. 

In Equity. 

Bill by the Celluloid Manufacturing Company and the Celluloïd Nov- 
elty Cojnpany against the American Zylonite Company, the Standard 
Collar Company, And, the Taylor & Tapley Manufacturing Company:, to 
v.35F.no.6— 27 
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restrain the infrîngement of a ï)atent. The last-named défendant was 
not served. 

Frederin H. Betts and J. E. Hinâàn Hyde, for plaintiffs. 

TVkmore & Jenrier, for the Standard CoUar Company. 

Horace M. Ruggles, for the American Zylonite Company. 

Shipman, J. This is a billin e^uity to restrain the défendants from the 
alleged joint înfringement of letters patent No. 200,939, granted to Albert 
A. Sanborn, Charles O.Kanouse, and RufusH.Sanborn,March5, 1878, for 
an improved fabric for coUars and cufFs. The novelty of the fabric, and the 
validity of the paient, were sustained by Judge Coxe in the case of Manv,- 
facturing Co.y. Ghrolilhion QoUar & Cuff Co. , which was tried in this district 
in 1885. The patent, and the facts which the court found in regard to 
thestate of the art at the date of the invention, are contained in the opin- 
ions which were given in that case. 23 Fed. Rep. 397, 25 Fed. Rep. 
482. The facts which constitutCi the alleged infringement in this case 
are given in thé opinion of the court upon a motion for an iiîjunction 
pèndenle lite, 30 Féd . Rep . 437 . The history of th e progressi ve discovery 
of the art of making celluloïd or zylonite from and after the date of Spill's 
improvement, in 1869, upon Parkes' previous inventions, is contained 
in the opinions of this court ii) l^anujactvnng Co. v. ZyUmite Oo. , 26 Fed. 
Rep. 692, 28 Fed. Rep. 195. So much has been heretofore written upon 
this patent, ànd upon the patents relative to the manufacture of celluloïd, 
that the duty of explaining at length the character and position of the 
patent in suit is not imperative; but it is insisted that the record con- 
tains pre-existing patents and facts which were not in the Chrolithion Oase, 
and the knowledge of which ought to modify or change the resuit which 
Judge CoxEreached. It is therefore necessary to consider with care the 
points which are claimed to hâve bçen presented with new force upon 
this hearingi The patented article is succinctly described in the claim, 
as follows: "A fabric for collars and cufiFs or other similar articles, hav- 
ing ou ter sheets or layers of celluloïd, and an interlining of textile or 
fibrous materiâl, substantially as and for the purposes specified." The 
•défendants deny both the novelty and patentability of the fabric and the 
infringement of the patent. In reply to the question, "In which single 
one of the défendants' exhibits,, patents, or publications do you find, in 
your opinion, a fabric for collars and cuffs, having outer sheets or layera 
of celluloïd and an interlining of textile or fibrous materiâl?" the very 
compétent expert for the défendant, answered, "Parkes' English patent, 
No. 2,359, of 1855," and further said that it was the only one which 
ctiiitained the précise thing of the Sanborn patent, The services which 
Mr. Parkes rendered in the development of pyroxyline were great and 
important, but they are not contained in the patent of 1855. The ob- 
ject of the second part of this patent was to employ coUodion or ils com- 
pounds for manufacturing purposes. Collodion was and is gun-cotton 
dissolved in alcohol and ether, ànd Parkes was endeavoring to Utilize it 
for other than photographie and surgical purposes. He says in the pat- 
ent that he made sheets or. other forms by using as little of the solvent 
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US possible; so aâtô obtain a stiff, plastic comppflnd.whicîa ojay be col- 
ored orcombined with other substances, and this he worked ûp witb any 
suiiable mechinery, until well blended or incorpbrated, when jt xnay be 
roUed or pressed into sheets or other forma. He ftirther says that he'tnade 
sheets by pouring the solution upon glass plates, and, if required, sev- 
eral coats of collodion or dissimilar substances could be used to strénglhen 
the sheèt, and, àiso, that he manufactured thick sheets of a compound 
nature by cementing several sheets together, which may be of dissimilar 
substances, — thus, a sheet of collodi'^n, then a sheet of cloth, theh anothcr 
sheet of collodion; or hé saturated felted goods with his préparation of 
gun-cotton. The use of the word "sheet" by Parkes has been the cause 
of rauch of the confusion thatseems to exist upon the subject of novelty, 
inasmuch as it is assumed that this sheet of Parkes was " Parkesine," and 
furthermbre, was substantially the same thing which now instantly pré- 
sents itself to the mind when the term a sheet of celluloid or of zylonîte 
is employed, whereas Parkes' shéet of 1855 was not the thing whiôh he 
afterwards manufactured, and which was known as "Parkesine,'* and was 
wrought, like celluloid, into a variety of articles, and had no resem- 
blance to the sheet which is now known by the name of "celluloid." 
His sheétof dry collodion, after the sol vents had evaporated, was a différ- 
ent thing from either Parkesine or the subséquent pyroxyline compounda. 
As soon as the sol vents which help to form a film of collodion upon a 
plate of glass hâve evaporated; the collodion crumples up, is full of bub- 
bles, and becomes a distorted, brittle, and useless pièce of pyroxyline. 
The plastic mass which Parkes desired to bave remain, after dîssolving 
the gun-cotton in a small portion of the solvent, cannot be successfuUy 
roUed into sheets; for as soon as the sol vents hâve evaporated, the resi- 
due becomes flaky and without cohérence, and breaks to pièces under 
pressure. The compound sheet which he mentions, whether it is made 
from bis rolled sheets or from his collodion films, is a thick product, 
which contains between the layers of cloth dry, brittle pyroxyline, and 
is useless for the purposes which are now under discussion. 

The défendants also find the patented fabric outlined or prefigured in 
sundry patents, of which the Rày & Taylor United States patent No. 
48,239 is the one upon which they most rely, iVhich is the best of ita 
class, and was not in the Chrolithion Case. The patent is for a paper 
coUar or cuff, when enameled with a composition of collodion and gélatine. 
The collodion is flowed over glass previously treated with nitric acid, and 
then left until dry. The gélatine is dissolved in water, and poured over 
this substance. Sheets of paper, thoroughly moistened, are placed Upon 
the top of the mass, which is caused to adhère to the paper by the géla- 
tine, and, when dry, can be removed with the paper from the glass. 
The enameled paper is then manufactured into coUars and cuffa. The ôb- 
ject of the enamel is to resist the action of water or perspiration, ànd to 
make a coUar which can be quickly cleansed, without being sent to the 
laundry . Récent spécimens of suçh a fabric were presented in évidence, 
which had a good appearahce, and can occàsiondîy be made for exhi- 
bition; but the fabric, or any other fabric merely having a film of collodion 



42p yEDEEAI. PEPOBTER, 

upon its surface, is a failure for water-proof or for wearîng-apparel pur- 
poses. The surface will rumple and crack, its wearing capacities are 
unsubstantial, it is liable to, cover the paper unevenly, to hâve minute 
air bubbles, and not to be perfectly attached to the paper. This patent 
and its predecessors, such as the Granger, the RoUason, and the Berard 
patents, were a groping after a fabric, having a water-proof covering of 
collodion, which was never found, because the peculiarities of a dried film 
of collodion wiU not make a permanent and substantial surface which can 
endure wear. 

Upon the patentability of the invention, the défendants invoke the 
principle oîVardner v. Herz, 118 U. S. 180, 6 Sup. Çt. Rep. 1027, that 
a patent cannot be taken for an pld article wheii made for the first time 
but of an old material, merely beapse the idea ha,s occurred that it would 
be a good thing to make the article out of that material. This patent is 
-not for a coUar, but for a new material from which to make a çoUar, and 
,tbé décision in Gardner v. Herz has no application if the material, hav- 
îpg peculiar, novel, and useful qualities, was the original invention of 
thip patentée. 

It is next, and with more confidence, urged that it is simply a new 
«irticle of commerce, and is without invention, because, when a sufficiently 
thin sheet of collodion was produced in the course of the development 
bf jtlis manufacture of that materjal, its adaptation to the requirements 
p^a;Collar was well known or ob^ipus. This alleged fact is not self-evi- 
dént, but requires proof, and ^he testimony does not support the défend- 
ants' position. The efforts of, inventors had longbeen ineffectually di- 
ïected to find an elastic , fabric which should make a water-proof coUar 
jhaving continuously the appearance of freshly starched linen, whick 
.pbould préserve its wbiiteness, smoothness, and neatness without being 
sent to the laundry, and be capable of continuons, prolonged, and pleas- 
ant use. The problem was by no means analqgous to that which was 
jthe spbject of study in the a^ege(;i invention which is described in CoUar 
Co'. V. Van Ditsm, 33 Wall. 563,. It was not simply to make a suitably 
,thin sheet of celluloïd, and, when. the manufacturer's skill had produced 
tlie sheet,, the invention ^^as accomplished; because nejther previous 
knowledge nor ^ train of reasoning from known facts showed that such a 
sheet couîd be so combiiied with auything as to produce the required 
fabriçi Expei^imenf proved that, the thin sheet, was not itself such a 
fabriç, and no existing knowledge declared or ppinted out that its com- 
bination with an interlining would. make a fabric which would not refuse 
to, retain its ,shape and proper stififness, both whçn wornand when not 
worn, or to'encîii^re continuons,, wear and repeated cleansing and to pre- 
s^erve its untarnished whiteoess, ^nd therefore would not be a failure. 
ffae patentées, conceived the ides, that the desired fabric could be fur- 
pished by the aid of the new thin sheets of ceUuloid. It is not probable 
thatthey intuitïvely knew th,at the thing could be dpne, but they wrought 
out and proved the truth Qf the, idea, which they had taken hold of, by 
patienjt, experiments with their materials; and in that way, they created 
thë- fabric, . ]-. . , .,:,,,■ 
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The last question, and the one of niost difBculty, is that of infringe- 
ment. Upon one sida of a fabric of two layers of muslin with an inter- 
posed layer qf paper, which is furnished by the Taylor & Tapley Coitt* 
pany, the Zylonite Company attached a layer of zyloniie, and sends it 
back to the Taylor & Tapley Company, with knowïedge that it is to be 
made into collars and cuffs, and the method of its manufacture. The 
Taylor & Tapley Company then cuts out the blanks somewhat largers 
than the finished article, and turns over the fabric at the edges, having 
eut away the muslin surface, so as to make the edge thinner. There is 
a surface of zylonite ùpon both sides at ail the edges of the collar, except 
at the neck-band. The edges are made secure with paste. Thus, double 
or two outer sheets of zylonite are produced, with an içterlining of mus-- 
lin and paper. The défendants say that they simply make a collar by 
tuming a hem upon an unpatented fabric. The question in the case is 
whether the unpatented fabric bas been intentionally changed into a 
patented one, and not whether the change bas been affected by a method 
which bas long been faniiliar to the seamstress. I can add, upon. this 
point, nothing to the suggestions which were made in 30 Fed, Rep. 
437, and which led me, upon the motion for preliminary injunction, to 
the conclusion that the défendants infringe. Let there be a decree in 
favor of the plaintiffs for an injunction and for an accounting. 



Eeitbe et al. v. Jones & Laughlin, Limited, et al, 

(Ûircuit Court, W. D. Pennsylvania. June 9, 1888.) 

1 Patents foh Inventions— Puhnace — Patentability — Invention. ■ 

Letters patent granted February 19, 1878, to J. H. Helm, assignor of Howard 
Morton, fpr an improvement in a furnace for heating links, consisting of à 
détachable crown to the flre-chamber, provided with a séries of cells, which 
are plain openings passing through the détachable crown, the upper surface 
of which is furnished with grooves in which rest rods which support thé 
links while being heated, are not void for want of invention. ' 

3. SAMB— ExTENT of CliAtM, 

The grooves in the upper surface of the détachable crown are a material 
part of the device; a claiiù for the cells or holes without the grooves having 
been rejected as non-patentable, and withdrawn before the patent issued iii 
its présent form. 

8. Samb— Novbltt. 

Evidence that a person made a perforated and grooved tile for the cover of 
a like furnace in 1875, the year before Helm's alleged invention ; that he only 
used it flj.part of the time from 1875 to 1878; opposed by évidence that he did 
not use it prior to the fall of 1876,— does not show that the above patent îi 
void by reason of prior invention. 

In Équity. Bill for an accounting. ; 

Z). i'', Paifer«on, for complainants. : ; 

George ^, (7A?-tsJi/, for ..défendants. i ; ; ; 
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Bbadley, Justice. This is a suit on a patent granted to J. H. Helm, 
assignoi' of Howard Morton, for an improvement in furnaces for heating 
liuks, dated February 19, 1878. The invention is described as relating 
to an improvement in link-welding furnace; and as consisting in furnish- 
irig the crown of the furnace with a détachable section provided with 
cells for héating chain-links to a welding degree, and in the peculiar con- 
struction of the furnace and its stacfc with relation to said détachable 
section. The former part nnly is in question in this case, and is covered 
by the first claim of the patent, which is in the following words: 

"In a furnace for heating links; tlie détachable section, C, of the crown of 
the fire-chamber, D, said section béing provided with grooves and cells, sub- 
stantiaily as hereii) described, and for the purpose set forth." 

The description referred to is as foUows: 

"The détachable section of the crown, C, is manufactured from a good arti- 
cle of fire clay or clays, which will stand a great degree of heat. The détach- 
able crown, C, is provided with a séries of cells,/, which are pitiln openings 
which pass through the détachable crown, C. The upper surface of the cro wn- 
piece, C, is furnished with grooves, w, in which rest the rods, g, which sup- 
port the links, e, while being heated." 

In other words, C represents a ce ver or lid of the furnace, that can be 
iemoved at pleasure as it burns out, and that bas holes in it, in which 
the links are placed to be heated preparatory to welding, being suspended 
upon rods lying on the top of the lid in grooves made for that purpose. 
The grooves serve to keep the rods steadily in position. Now, re-read 
ing the claim, it is plain that it is not the détachable lid alone, nor the 
lid with holes or cells alone, that constitule the invention; but a détach- 
able lid provided with grooves and cells. This construction is enforced 
by a practical disclaimer which took place in the patent-office. The ap- 
plication for the patent was originally made by J. Henry Helm in Sep- 
tember, 1876, and he assigned the invention to Howard Morton. Mor- 
ton afterwards, on July 28, 1877, renewed the application, and submitted 
an additional claim for the cells or holes in the crown or lid, without the 
grooves. But this claim was rejected as non-patentable, and the claim 
was withdrawn. The patent was then issued in the form it is in now. 
This was a clear renunciation of the proposed claim, and brings the case 
within the principle oî Leggett v. Avery, 101 U. S. 256; Oartridge Co., v. 
(hrtridge Co., 112 U. S. 624, 6 Sup. Ct. Rep. 475, and Orawford v. Hey- 
dnger, 123 U. S. 689, 8 Sup. Ct. Rep. 399. The grooves being a ma- 
terial part of the thing patented, the patent was not infringed if the de- 
fendants did not use them. It is contended by the défendants that they 
hâve not used the grooves for some time past, but they admit that they 
did formerly use them. For this former use, therefore, they are account- 
able if the patent is valid. This renders it neeessary to iuquire into its 
validify. 

It is contended that the making of the grooves was no invention; and 
that, if it was, they had been made and used before for prooisely the same 
purpose. The fair questions to put, however, are, was there no inven- 
tion in the whole thing taken together, the détachable crown or lid with 
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its grooveç and cells? And had such a crown orlid been made and used 
before? In answer to thèse questions the patent itaeli ia prima fade évi- 
dence in favor of the patentée, or of the complainants who represent him; 
and unless there is clearly no invention in what is claimed to be such, 
or preponderating évidence of anticipation, the patent should be aus- 
tained. I cannot say that there was clearly no invention in the thing 
patented. It is certainly a very useful contrivance, and bas greatly facil- 
itated the making of chains. It could not, therefore, bave been a very 
obvions improvement, or it would bave been adopted long ago. As to 
aUeged anticipation, there is, indeed, évidence that one Blakey made a 
perforated and grooved tile for the cover of a Kke fumace in 1875, the 
year before Helm 's alleged invention. But the intermittent character of 
his opérations, extending over a period of three years, from 1876 to 1878, 
in which he only used a tile part of the time, invests the date of his acfc- 
ual use with some uncertainty, and the évidence against such use prior 
to the fall of 1876 is of such a character that there cannot be said to be 
a clear prépondérance of proof, — not so clear as to justify a décision 
against the vàlidity of the patent. This is the conclusion to which I 
hâve come after a careful reading of the whole testimony, which need 
not be referred to in détail. 

My judgment is that there must be a decree for the complainants, de- 
claring that the grooves are a material part of the first claim of the pat- 
ent, and that, thus construed, the patent is valid as to such claim, and 
that the défendants hâve infringed the same in using the détachable 
crown with grooves and cells, and that there should be a référence to as- 
cartaiu the profits and damages arising from said infringement. 



HuED ». Snow. 

(Oireuit Court, S. Conneetieut June 19, 1888.; 

Patsntb fob Iïtvbntioks— Patent ability — Intention— Packing Ice-Creaii 
FOK Tbansportation. 

Letters patent No. 113,239, dated April 4, 1871 issued to Ignazio Allegretti, 
for a new article of manufacture and commerce, consisting of blocks of ice- 
cream or water-ice put up, for purposes of convenient transportation, in me- 
tallic moulds, whicn were flrst to be subjected to the snperfreezing proceSs, 
to makc tlie cream or water-ice barder, and then placed in loosely-fitting re- 
frigerator paper boxes, the superf rebzing process, both in moulds and in mass, 
not being new, is merely for putting a known article intè convenient récep- 
tacles, and void for want of invention. 

In Equity. 

Bill -by William H. Hurd against Charles P. Snow for infringement 
of letters patent. 

John J. JenningB, for plaintiff. 
Charlea T. PoUiamua, for défendant. 
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'' ShijPman^ J. This is a bill in equîty, based upon the infringement 
of letters patent No. 113,239, dated April 4, 1871, to Ignazio AUegretti, 
for an improvéd ice-cream or water-ice; the improvement cdnsisting in 
the method by which it is put up or packed and prepared for préserva^ 
titin and convenient use after a lapse of time. The object of his inven- 
tion waa "to pack and serve ice-cream or water-icès in boxes of convenient 
size, to be caïried in the hand," and so "put up" or prepared in thèse 
boxes that they, with their contents, can be kept iû stock, or that the 
contents can, when the boxes are sold, endure transportation, and be 
kept firm and solid for a considérable period of time. In the spécifica- 
tion of the patent the invention is described as foUows: 

• "When pure water is frozen by the application thereto of either artiflcial or 
naitural cold, the ice produced therefrom is susceptible of absorbing a large 
amount of calorie before returning to the fluid state, if said ice has been sub- 
Hiitted for a certain time to a degree of cold more intense than the point at 
which water does freeze, viz,, 32 deg.; and it will be found that when water 
is mixed or combined with vegetable or animal substances intheshapeof 
siraps, starch, œilk, gélatine, essential oils, etc., the proportion thereof may 
lie 80 regulated that the mixture will acquire a certain degree of consistence 
*rhen lowered in température, and that at a certain point the lowering of the 
température will not affect any more the consistence or solidity of the massj 
although the said substance may be made to absorb a large supply of çold, 
which is, as it w:ere, stored away in its mass." "The ice-cream or water-ice 
to be packed and served up by my improvéd method is flrs,t frozen in any or- 
d'^nary knowii, manner. It is then put up in metallic moiilds, preferably of 
pàrallelopipedic form, but of any form, if desired. The metallic mould con- 
tatcing the ice-cream is then placed in a dry atmosphère, kept at a very low 
température, (in some cases I keep it as low as 30 deg. below ze-o;) and.there 
it is kept long enough for the wliole mass to absorb and be reduccd to the low 
température. Mean while, I prépare boxes of non-conductor of beat material, 
such as open.porous pastebofird, of the shape of, but slightly larger than, the 
block of ice-cream, (see letter, C, in drawing;) and I place the boxes also 
in a cold, dry atmosphère for a certain time. The block of ice-cream is taken 
out of the mould, immediately wrapped in a pièce of paper, and placed in the 
refrigerated pasteboard box; the laps of the paper, B, being folded over, and, 
if desired, the spoon, mentioued elsewhere, placed thereon; the lid is put on, 
and the cream is ready to he delivered or served up; or it may be replaced in 
a cold, dry-air refrigerator, and there kept for any length of time without los- 
ing any of its qualifies. If the proportions of foreign substance to water hâve 
been well preserved in the mixture, the consistency ot the mass will be Just 
right for being served up at any degree of cold. It may be served below 30 
deg. The cream or water-ice put up in this manner will remain flrm and solid 
fpr a longth of time lasting from one to four houra, aocording to the state of 
the weather." 

The clalm of the patent is as folio ws: 

"As a new article of manufacture and commerce, ice-creams or water-ipes 
put up in the manner herein specifled, and kept for sale ready for use in ra- 
tions, as it were, substantially as herein specifled." 

• The salë 6f Ihe patented article by the défendant in New Hàven, in 
the territory within and for which the plaintifî was the exclusive owner 
of the patent, and the purchase by the défendant of said articles from a 
person other than the plaintiËf, for sale in New Haven, with knowledge on 
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the part of the seller of such intended sale in New Haven, are clearly 
proved. 

The important question in the case is that of patentable invention, in 
view of the state of the art relating to the manufacture of ice-cream and 
similar confections. Testimony in regard to the state of the art has now, 
for thefirsttime, been presented. It appears that after ice-cream has 
been frozen by the ordinary method, and has become a semi-hard mass;, 
it is taken from the freezer, and placed in metallic moulds, which are madë 
in two parts, ppening with a hinge. The moulds are theu closed, and 
packed in ice in a tub; and, when the article is to be used, are opened-, 
and the ice-cream is placed upon the table. By this method the frozen 
article can; be transported with safety to a distance. Superfreezing has 
also been practiced, which is, after the mixture has been frozen by thé 
ordinary process to the usual consistency, thatis, of well-prepared mor- 
tar, the mass is placed in refrigerators or other vessels, and the freezing 
process continued, by means of sait and ice, until it becomes so hard 
and cold that it can be kept for a considérable period of time. By the 
process as detailed in the patent, after the ice-cream has been frozen in 
the tisual way, it is placed in metallic moulds, and the cream in the sep- 
arate moulds is then subjected to the super-freezing process. When. the 
portion bf cream in the mould has become, by reasôn of this subjéçtiofi 
to a cold température, hard and cold enough, it is placed in a.loosely- 
fitting paper box, which has also been made cold, and can be carried in 
this réceptacle for a considérable period without melting, or can be stored 
in a cold, dry refrigerator with safety. 

The patented thing is a new article of mamifacture, and not a new 
process bf manufacture, because the superfreezing process, either in 
moulds or; in ma^ss, was well known. There was nothing new in taking 
the cream out ot the freezer, and putting it into metallic moulds for fur- 
ther freezing. Neither was the method of superfreezing by the metallic 
moulds new Inasmuch as it is obvions that there was no iiïvention in 
the riieans by which the cream is brought into the state in which it re- 
sists beat, and the invention is plainly made, by the claim, to consist 
in this :wéll-known article "put up" in small quantities, in cold boxes, 
made of paper or other material which is a non-conductor of beat, the 
patented thing seems to be superfrozen ice-cream, contained, for purposes 
of préservation, in a small, cold box of paper or like material. I can see 
no invention in putting a frozen brick of ice-cream into a box for purposes 
of convenient transportation, and none in subdividing the "brick" into 
small quantities which are adapled to the needs of a small number of 
copsumers, and putting each ration into a separate box. It is simply 
putting a wellTknown article into convenient réceptacles for convenient 
transportation and use. The use of the boxes, and the subdivision of 
the çream into boxes, are the mechanical means by which the article is 
conveniently handled and transported by the purchaser, and is made 
commercially popular, merchantable, and successful. It is "a new arti- 
cle of commerce, "but is not, therefore, "a new article which, as sdch, 
is patentable." Glue Co. v. Upton, 97 U. S. 3. If the superfrozen creaiii 
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had been a novelty, or if the meana by which the cream was superfrozen 
had been new, and the placing it in metallic moulds for the purpose of 
additional freezing had been a new idea, the patent would hâve had a 
very différent foundation; but the patentée would not claim that his 
cream, before it was placed in the boxes, was a new and patentable arti- 
cle. The patentability attaches when the separate portion of cream is 
placed in its refrigerated box for transportation or préservation against 
beat, and there seems to be no more invention in this method of furnish- 
ing the article to the consumera than there is in any Sélection of attract- 
ive and convenient forma by which an article ia made salable, and is 
brought within the reach of the public. Glw Co. v. Upton, suipra. The 
lack of the elenient of invention is fatal to the validity of the patent. 
The bill is dismissed. 



Stkeat V. White et al. 

(Cfireuit Court, 8. D. Mie York. July 3, 1888.) 

Patbhtb fob iNVBKTiONS — PATENTABiiiiTT— Invention— Design Patent fok 
Textile Fabrics. 

Letters patent No. 18,875, issued Kovember 10, 1885, to George Streat, for 
a design for printing textile fabrics, consisting of stripes of s'olid block of 
color parallel to and alternating with stripes crossed at.right angles by alter- 
naté dark and lîght lines blended into eacn otber by shading, "so as to imitate 
the woven fabric commonly known as ' seersucker,'" are void; it appearing 
that though the patentée conceived the idea of the imitation, which was not 
new, the actual invention of the method of producing the imitation by blend- 
ing together the cross-lines by shàding, which was alone novel, was entirely 
the woikof the designer and engraver in the factory of one Gilmore. 

In Equity. On bill to restrain infringement of letters patent. 
Samuel R. Betts, for plaintiff. 
Reuhen L. Roberta, for défendant. 

Shipman, J. This is a bill in equity to restrain the défendants from 
the infringement of design patent No. 16,379, dated November 10, 1885, 
to George Streat, for a design for textile fabrics, apecially to be employed 
in printing calicoes and similar fabrics. The leading feature of the de- 
sign consisted in a stripe of a solid block of color, or in the form of dots 
or pin-points applied closely together, "parallel to and alternating with 
a atripe which ia crossed at right angles by alternate light and dark lines, 
which are blended into each other by shading." The gênerai color or 
tint of the stripea is immaterial. The claim is as follows: 

"The design for textile fabrics herein shown and descrlbed, the same con- 
sisting of the stripes, a, a, parallel to and alternating with the stripes, b, b, 
the latter being crossed at right angles by alternate light and dark lines, which 
are blended into each other by shading, substantially as described." 

This was intended to be and was an imitation in printed cloths of a well- 
known and popular woven fabrie, called "seersucker," which présents a 
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smooth stripe parallel and altemating with a ridged or crinkled stripe. 
The ob|ect of the alternate light and dark cross-lines in the stripes, 6, 6, 
was to tepregent the crinkled effect of thé corresponding woven stripe in 
the seersùcker. The idea of iniitating, in printed cloths, the woven seer- 
sucker was not a new one at the date of the alleged invention. It had fre- 
quently been attempted. Alternate light and dark cross- bars, at right 
angles with the stripes, to imitate the crinkled appearance of the ridged 
stripe, had beenused; but I assume that the blending into each other of 
thesë linés by shading was novel. The design quickly attracted the fancy 
and the favor of the publie, and became very popular. The point in 
the case which I deem of most importance and of most danger to the pat- 
ent is in regard to the fact of invention by Streat. He conceived the idea 
of imitating a seersùcker fabric, and of having one stripe crossed at right 
angles by cross-bars, in which there was no novelty, and then submitted 
the project of an imitation to Mr. Gilmore, the manager of a factory for 
printing cotton goods, with the request that he cause it to be produced; 
which was done by the designer and engraver in Gilmore's factory. The 
patentée now desires to représenta in gênerai and somewhat vagije terms, 
that he conceived the idea of the blending together of the cross-lines by 
shading, and desired Gilmore to hâve the idea carried out. If that had 
been the fact, he would hâve created a design which contained "a new 
impression or effect, produced by an arrangement or configuration of 
lines which introduces new éléments of color or form," (Packing Go. v. 
Rubher Co., 24 Blatchf. 345, 30 Fed. Rep. 785;) and, unless such imita- 
tion is within the engraver's customary art, I should not hâve been de- 
terred frora conceding to him a position as inventer by the fact that he 
was imitating an old woven fabric. Other persons had imitated it with 
varying success, but the patent shows a new combination of lines by 
which it was successfully reproduced. The difficulty in this case is to 
know what the patentée created; but his correspond ence with Gilmore, 
before the design had been made or sketched by the engraver, is very 
significant upon this subject, and shows to my mind that he invented 
nothing except the idea of an imitation of a seersùcker, and that the don- 
ception of the method by which the resuit was to be attained was en- 
tirely the work of the designer. The first communication of Streat to 
Gilmore was in a conversation on July 28, 1885. On July 29th he 
wrote Gilmore as folio ws: 

"I herewith înelose a tintype which I had taken to-day from the sample of 
the seersùcker wliich I retained afler giving you the otlier half. I think it 
shows up the crinkle in the cloth plainly, aiid havenodoubt your designer 
can imitate it aceurately, which, if he succfeds, will, I think, leail to a good 
business in tlie goods, I tliink we should start right by having a good iiuita- 
tion in eiïect. Fiease let me hear frum you as soon as possible in regard 
to this matter, as the goods will be wanted just as soon as we eau get tbem 
out." 

On July 30th, he wrote Gilmore again, as follows: 

"In regard to the printed seersuckers I am enthusiastic. If the engraving 
is well done as an imitation of the woven, I ain satisfled we can sell a large 
quantity, as we will give good goods and at a popular priée. I inclose you 
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small sample ai the dog's head, horse, horseshoe, aa showing tlie cïass of 
■work we want, i. e., tineness. Can't you send me a sketch (before engrav- 
ing) showing your desigrler's idea or conception of how the imitation should 
be? Just as soon as we can get an idea how it will look, will forward gray 
goods at once, as the trade are now ready to give orders. Please let me hear 
from you byreturn mail, if you can, as to how the matter is progressing, " etc. 

Thèse two letters show that Gilmore and the designer were furnished 
With a sample of a seersucker, and with » photographie copy of the 
sample, and were told to imitate it, and that the way in which the imita- 
tion was tô be eflFected was left with the designer, who was solely respon- 
sible for a successful resuit, and to whom the task of finding a,n idea or 
conéeption of the method of imitating the crinkle was solely committed. 
The case does net contain the facts which generally corne before courts 
if pon the subject of joint or sole invention. It is net that of an inventer 
stnd a workman who puts into form the înventor's new idea. The idea 
df Streat was old. Had itbeen new, the facts would be différent. The 
niventicin consisted in the new and successful way by which thepld idea 
T^as made effective. Streat was the originator of nothing novel, except 
indirectly. Heasked the designer to furnish an accurate imitation of the 
seersucker, and, if invention was necessary, to invent an imitation, and 
Bis request was complied with. The bill is dismissed. 



EuBEBWiEG V. La Compagnie Générale Transatlantique.* 
V . {Dùtrict Court, B. D.Nm York. May 23,1888.) 

1. APMIKALTT— JUBISDICTION— PlBE IN New YoBK CiTY — EaSTBHN DiSTBICT OF 

' New Yobk. 

A.pier exteuding into the North river from the city of New York is net 

! within the jurisdiction of the district court of the United States for the East- 

ern district of New York. 
Si. Same— ServiO^ of Pbooess— Fobbign Attachment — Mabshal's Ebtubn. 
On âling the libel in this cause, process was issued, with a clause of foreign 

(, attachment. The marshal returned that respondent could not be f ound within 

, the jurisdiction, and that he had therefore attached one of its steamers. Re- 
spoïident's gênerai agent thereupon appeared, and, having given bonds, moved 
to set aside the attachment, stating in his aifldavit that he could hâve been 
found at his office on pier 42, North river, west of the bulkhead, and therefore 
asked that the marshal's return, together with the attachment and the bonds 
givert undef'it, be set aside. The afBdavit contained no statement that the 
marshal hâd made no proper search for respondent before attaching the 

'■■■ Steamer. Meld, that service of process on such pier would not hâve been 
within the. jurisdiction of this court; hence the marshal's return was not fal- 

t: siâed, and the attachment, and bond given under it, were valid. 

In Admiralty. Motion to set aside marshal's return, attachment of 
vessel, and stipulation given on euch attachment. 
, Biddle& Word, for libelant. 

■ 'Kpported by Edward G. Benedict, Èsq., of the New York bar. 
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Ccfuderi Bros, for respondent. 

Bënedict, J. This case cornes before the court upon a motion on the 
part of the respondents to set aside the retum of the marshal to the prô- 
cess, also the attachnl^nt made by the marshàl by virtue of the process, 
and also the bond given by the respondents to procure the discharge of 
the property attached. The action is against a foreign corporation in 
personam. Upon filing the libel, and in accôrdance with the rules and 
practice, a process was issued , with a clause of foreign attachment. Upon 
this process the marshal was directed to cite and admonish the respond- 
ents, if they shall be found within the jurisdiction of the court, that they 
be and appear before the court at a day named. The process contaiped 
the furthercommand, "If the said défendants cannot be found, tha,tyorv 
attach their goodsand chattels to theamountsued for." To this process 
the marshal rnade the foUowing retum: "After diligent search I was uni 
able to find the défendants within the jurisdiction of this court, andir^ 
obédience to this monition I attached the steam-ship La Bourgogiie.'* 
The respondents thereupon appeared in the action, and obtained thé re- 
lease of the vessel from custody bygiving a bond.to abide the decreé^in 
accôrdance with the practice of the court, àndtberèupon make this .mO:% 
tion. .The application is founded upon an.aiEdavit of the gênerai agent 
of the respondents, in which the agent, àniong other things, after setting 
forth the process, attachment, and retum, says that the défendant is a 
foreign corporation existing under the laws pf France, owning and op- 
erating a line pf steamers plying between New York and Havre, and hav- 
ing regularly estàblished offices at the port of New York for the transac-, 
tion of its business there; that the déponent has long been the gênerai 
agentof the line for the United States, and by permission of the laws of 
New York has carried on the business of the respondents at the port of 
New York, with full power to accept service' .;of process and défend ail 
actions brought against the respondent; that at the tinie of the filing of 
the libel herein, as well as at the ti me «f thé attachment, the said gên- 
erai agent had maintained two offices for the transaction of the business 
of the respondent, — one at No. 3 Bowling Green, in the eity of New York; 
the other on pier 42, North river, west of the bulkhead, and over thië 
waters within the county of New York; at each of whicl] said offices, the 
gênerai agent çould be found, and process served upon him thefe. ■ A 
careful examination of the affidavit shows that it contains no sta:tehient 
that the marshal made no proper searCh to find the défendant befot^ at- 
taching the steamer. Assuming, for the purposes of this. application,) 
that the service of the citation upon the gênera] agent would be an ef- 
fectuai service of the process upon the respondent corporation, and the 
point being waived that the motion is too late, the only question pre- 
sented by the application is whether the fact ithat the respondents hâve 
a gênerai agent who maintains an office in theirbehàlf on pier ,42.in the 
North river, west of the bulkhead, compels the inference that the gênerai 
àgertt eoiïld bavé beeà there found by the thai*sha], and thus shd*» tiiat 
the citation- coBld hâve been served within thé jiirisdîction of the<îodi*É.: 
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To arrive atsuch a conclusion requires a décision that pier42 intheNorth 
river is within the jurisdiction of this court. So, upon the argument of 
thc motion, the ground taken on behalf of the respondents was that, in- 
asmuch as pier 42 in the North river iswest of the bulkhead, and built 
over waters within the county of New York, service of process upon the 
respondents there would hâve been service within the jurisdiction of this 
court. The jurisdiction of this court, as defined by statute, is to be found 
in section 542, Rev. St., and is asioUows: 

"The district courts of the Southern and Eastern districts of New York 
shall haye concurrent jurisdiction over the waters within the counties of New 
yorl£, Kings, Queens, and Suffolk, and over ail seizures made and ail matters 
done in such waters; and ail processes or orders issued out of either of said 
courts, or by any judge thereof; shall rùn and be executed in any part of the 
said waters." 

It bas never until now been contendéd that by virtue of this statute a 
process issued from the Eastern district of New York could be served 
upon ohe of the piers of New York city. Such contention cannot be up- 
held. The piers of New York City, although they extend over the waters 
ôf the county of New York, are nût part of the waters of that co\inty, but 
part of the iand, and they are not within the jurisdiction of this court. 
This décision leaves nothing of the présent application; for, assuming 
thàt itwo'dld bé compétent fot* the respondents, on a motion like this, to 
show the falsity of the marshal's return, (a proposition by no means as- 
éènted to ,) such falsity is not shown. For aug;ht that appears, the mar- 
sha!l's return is strictly true; and, being true, the validity of the attach- 
meilt, and of the bond givcnto discharge the property, is not open to 
quéëtidn. 
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Mantout V. The Angela Maria. 
(District Court, D. South CaroUna. Juné 21,1888.) 

Majutiub LiENg— Priobities— Bottomrt— Master's Wages— Ita-ltan Vessbl. 
In distribHting tbe proceeds of sale of an Iialian vessel sold by an order of 
the court in pl-oceèdirigs to enforce a bottomry bond given in Algiers on ves- 
sel and cargo, on which bond the master was not personally liable, the lien 
of the master f qr bis wages, secured to him by Italian law. sustained as against 
owners of the cargo, who are American citizens, assignées of the bill of lad- 
ing made in Italy to Italian résidents or order. 

{St/llabuê by the Court.) 

In Admiralty. 
iSpi/fAe <fc iee, for libelants. 
ij. JV. JVaÉAfltn*, for vessel and master. 
Barker, Gnlliand (Se Fitzsimoiia, ioT the cargo. 

SiMONTON, J. Tp understand the précise questioil before us a brief 
etatement of facts will be needed. The Angela Maria, an Italian vessel 
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under tîie Italian flag, loaded a cargo of sulphur under a charter-*party, 
and sailed from an Italian port for Charleston, S, C. The charter-party 
was made in Italy, and is in the Italian language. It hires the freigkt- 
room of the vessel. The bill of lading is to the order of the charterers, 
is indorsed by them, and is held by Pettus and Petit, citizens of this 
country. On her voyage she met with stress of weather, and, being at 
sea in distress, was towed into the port of Algiers by a British steam- 
ship. After repairs she resumed her voyage, the master having executed 
a bottomry and reapondentia bond upon her huU, freight, and cargo, at 
Algiers, to libelants. Arriving in this port, she was libeled on this bond, 
and bas been sold under the order of this court. The proceeds of sale 
are in court, and bond bas been given for freight and cargo. The crew 
hâve been paid the balance due on their wages up to the day of sale. 
The master and mate now ask for their wages. The shipping articles a*e 
in évidence. They are s^ned by the master and mate, and in the Golunàn 
for the wages are the words "spécial agreement." This was in writihg. 
It bas not been produced, but paroi évidence of its contents was ad- 
mitted. The master was to receive 250 liras per month, and a commis- 
sion of 2} per cent, on the freight, with a gift of £10 on arrivai at port. 
The mate was to receive 150 liras per month. The question is, bave they 
a lien on the ship for their wages? Under our law the master hàs no such 
lien. Desty, Shipp. &Adm. 117, 118. Under the Italian Code he bas. 
By article 675 of the Italian Code of Commerce the following claims are 
privileged upon the ship, and rank agàinst itô proceeds in this order: 
(1) Lawcosts; (2) salvage services; (3) navigation dues; (4) pilotage and 
custody; (5) expenses of storage; (6) expenses of maintaining the ship, 
etc., since its last voyage and arrivai in port; (7) wages, émoluments, 
and compensation due to the master and any other person of the crew 
for the last voyage; (8) contributions for gênerai average; (9) bottomry 
bonds, etc. The Olga, 32 Fed. Rep. 330. In this respect the law of 
Italy conforms to that of England, (Williams & B. Adm. Jur. 204;) of 
Holland, {The Velox, 21 Fed. Rep. 479;) and of Germany, (2%e GrafKht 
Trautvetter, 8 Fed. Rep. 833.) The claims against the proceeds of this 
vessel are port dues; pilotage, etc.; supplies and advances made to her, 
a foreign vessel in this port; repairs on her hère; seamen's wages; bot- 
tomry bond; a claim for gênerai average; thèse wages for master and mate. 
The liens for port dues, pilotage, etc., supplies and advances and repairs 
made hère, would be first recognized by this court. The Olga, swpra; 
The Selah, 4 Sawy . 40; Story , Confl. Law, § 327 . But with respect to the 
bottomry bond, (Mac. Shipping, 63, 170,) charler-party, bill of lading, 
and the wages of master and mate, thèse contracts made on Italian soil 
or under the Italian flag are regulated as to lien and priori ty by the Italian 
law, which this court will enforce by comity. The Brantford Oity, 29 
Fed. Rep. 373; The Olga, swpra; Hen. Adm. 97; Govert v. The Weaford. 
3 Fed. Rep. 577; Williams & B. Adm. 201, 202. When the charter- 
party was made, or the Insurance effected, or bottomry bond made, each 
party to the contract knew or had notice that, under the Italian law, gov- 
etning that vessel, in case of her sale the proceeds would be divided ac- 
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cording to certain priorîtîes; and he made his contract subject to ttese 
provisions. Ail the courts ofthe United States bave recognized and en- 
forced foreign liens, as between foreigners, in accordance witb tbe law of 
tbe flag.' The ScoÛand, 105 U. S. 24, and cases above quoted. Indeed, 
so far as the bottomry bond is concerned, claims for salvage, damages, 
wages accrned during tbe voyage, pilotage, towage, and dues of tbis char- 
acter must be satisfied before tbesbip and freight can be applied to bot- 
tomry claims. Carv. Carr. by Sea, § 397; The Barh Irma, % Ben.!; The 
sEdvxird Oliver, 1 Adm. & Eco. 3,79. It bas been urged with mucb abil- 
,ity and earnestness tbat we, are not now administering the law as be- 
'tween foreigners, tbat the owners bi this cargo are American citizens, and 
tbat they set up a maritime lien. This maritime lien arisesin this way: 
-The cargo bas been put under bottomry bond for the beneflt of the ship. 
If it or any part of it had been sold for the benefit of the ship, dearly 
the.bwnets of thecargo could. tothat extent baye a claîm and lien for 
reimbursement enfôrcible ■agains't the ship. Now, the whole cargo bas 
been hypothecated, conditionally sold for the benefit ofthe ship; hence 
■the owners of the cargo ni ustibe protected by a lien. The case of The 
.Edward Oliver, ahove quoted, isopposed to this vie w. Indeed, the ar- 
guihent îtself, plausible as it seems, will not bear examination. This 
'èlaim of the cai^ is based on tbeconditional sale by tbe bottomry bond. 
If that bond be not enforced, it canûot arise. If the bond be enforced, 
the ship and freight must be eXhausted before the cargo is reacbed, 
(Williams & B. Adm. 66, 68; Carv. Carr. by Sea, §§ 317, 318;) that is 
to say, tbe cargo cannot he touched until ship and freight are used. If 
,so,when the daim of the cargo ari ses, the ship and freight are gone; 
,there is nothing to act upon. Eut it is insisted that when the proceeds 
ofthe vessel are used; for this purpose, they must not be reduced, before 
their application, by the payment of the wages of the captain. Now, 
as we bave seen, under the Italian law, which controls the authority of 
the master to make the bottomry bond and the construction of the effect 
df that bond, the wages of the captain are preferred to the lien by bot- 
toûiry. How, then, can this claim of the cargo, which is dépendent 
upon, arises from, is a conséquence of, the bottomry bond, be superior to 
the lien of the master, which bas priority over the bond? The Irma; 6 
Ben. 1. : Besides this, the American owners of this cargo are such own- 
ers byreason ofthe bill of lading to order, transferred to them by in- 
dorsement. A bill of lading is not a negotiable instrument, under the 
làw-ïnerchant. The transférée is effected by anything which would affect 
his translerer. The transferers are Italians, under an Italian contract 
inade in Italy , bound by Italian Law. The holders of the bill of lading 
are at best the assignées of an Italian contract. The bottomry bond is 
aotih the form which imposes a personal liability on the master. Dixon, 
,SMpp. 28. if hewas justified in giving tbe bond, it cannot interfère 
-with bis proper daim. If.he gave the bond without authority, so that 
the cargo; dà :not bound, the owners of the cargo will not suffer by the 
payment of ihiswages. Let an order be prepared for the payment of the 
master and maté lout ofthe fund, in court. ■ 
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Adams et al. v. Kehlob Milling Co. ^ al. 
{Circuii Court, E. D. Misaowi, E. D. June 15, 1888.) 

1. Corporations— Insoltenct— Préférences by Dirbctors of Relatives. 
The directors of a corporation, known to be insolvent, granted a préférence 
to the estate of a deceased director and président of tlie corporation. The 
board, at the time of the préférence, consisted of but three persons, two of 
whom were brothers of the deceased director, and one of whom was agent of 
the deceased's estate. and voted his stock at corporate meetings. Uelû, that 
thé' préférence so granted was illégal, and that an unsecured judgment cred- 
itor of the corporation, eomplaining of such préférence, was entitled to re- 
coyer of thé directors such percentage of his debt as he would hâve receiveâ 
if the sum wrongfuUy paid by way of préférence had been divided pro rata 
among ail the unsecured creditors.* 

•S< BamBi—Insoi/Vbncy— Dissolution. 

, A çorpioration which, though insolvent, continues to hold meetings and 
transaçt business, and against which suit is pending and judgment obtained, 
iti not dissolved within themeaningof Rev. St. iïo.f 744, providingthatupon 
the dissolution of a corporation tbe président and directors or managers shall 
be trustées to settle its aflairs. 

In Equity. 

Re\^. St. Mo. § 744 provides that "upon the dissolution of a corpora- 
tion * * * the président and directors or managers of the affairs of 
said corporation at the time of ils dissolution * * * shall be trustées 
of such, corporation, with full power to settle the affairs, coUect the out- 
standing debts, and divide the moneys and other property among the 
stockholders after paying the debts due and owing by such corporation 
at the tiine of its dissolution, as far as such money and property will 
enable thèm; to sue for and recover such debts and property by the nàmè 
of the .trustées of. such corporation, describing it by its corporate name, 
and may be sued by the sanie; and such trustées shall be jointly and 
severaÛy ,responsible to the creditors and stockholders of such corpora- 
tion to the extent of its property and eff'ects that shall hâve come into 
their hands." 

Mjîls, <fc FlUcraft, for comi>lainants. 

6. É. Bumett and Dyer, Lee & Ellw, for défendants. 

Thayee, J. 1. Under the testimony in this case itcannotbesaid that 
the Kehlor Milling Company had become dissolved on June 1, 1885, 
within the noeaning of section 744, Rev. St. Mo., and that the directors 
of the companj' then became statutory trustées of its assets by force of 
the statute. Insolvency alone does not work a dissolution of a corpora- 
tion. : Poster Y. Phning-Mm Go., 92 Mo. 87. 4 S. W. Rep. 260; 2 Mor. 
Priv. Corp. § 787, and cases cited; Manufaduring Co. v. ïmporiing Co., 30 
Fed. Rep. 864. The Kehlor Milling Company continued to hold meet- 
ings ^nd tr^nsact business of various kinds for several months after June 
1, 1885. A: suit was pending against it at that time, in behalf of corn- 

' See notç at ^nd of case. 
v.35F.no,7— 28 
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plainant, and judgment was obtained against it after that date. It must 
accordingly be held that it had not been dissolved in a légal sensé, and 
that a practical dissolution had not taken place by a failure on its part 
to exercise its corporate functions. It foUows therefore that section 744 
of the Revised Statutes of Missouri does not affect the case, and that 
the liability of the directors must be determined solely with référence 
to the gênerai rules of law governing the conduct of directors and man- 
agers of corporations. 

2. The only question in the c-ase involving any doubt or diflSculty is 
whether the directors of the corporation against whom this bill is filed, 
acted lawfully in giving a préférence to the estate of J. C. M. Kehlor in 
the sum-of S21,500, which the milling company appears to hâve owed 
him at the date of his death. There seems to be no occasion to criticise 
the conduct of the directors in other respects; but, according to the view 
the court bas taken of the case, the question last mentioned must bean- 
swered in the négative for the following reasons: J. C. M. Kehlor, in 
hîs iife-time, had been a director in the corporation, and also its prési- 
dent and its largest as well as most influential stockholder. At various 
times he had loaned the milling company $21,500, which wasunsecured 
at the date of his death. On the death of J. C. M. Kehlor, J. B. M. 
Kehlor, who was also a director, succeeded to the management ofJ. C. M. 
Kehlor's interest in the corporation, and was elected président in his 
stead. It became apparent to him and the other dii'ectors very soon after 
June 1, 1885, that the company was insolvent, and mùst liquidate its 
afiairs and suspend business, and steps in that direction were at once 
tàken. Thereafter certain personal property of the company was pledged, 
and money to the amount of $5,000 was raised and applied on the debt 
due to J. C. M. Kehlor's estate. Subsequently, at a meeting of the 
board at which only J. B. M. Kehlor and D. M. Kehlor (both brothers 
of the deceased) were présent, a resolution was passed to make thé bal- 
a,nce of the debt due the deceased to-wit, $16,500, a mortgage lien on 
thé rnîll and real estate of the company, and papers to that effect were 
shortly afterwards executed. Thereafter the mill and real estate of the 
company were sold by order of the board to J. B. 51. Kehlor for the sum 
of $500, subject to incumbrances then existing on the property to the 
amount of about $60,000, including the mortgage in favor of J. C. 
M. Kehlor's estate. This transaction exhausted the company's assets, 
leaving the complainants' claim in the sum of $1,237 for over-advances 
inade on consignmenta, which was then in litigation, wholly unpaid, 
During the period covered by thèse transactions, from June to December, 
1885, which resulted in giving the unsecured claim of J. C. M. Kehlor 
in the sum of $21,500 a préférence over other unsecured claims, the cor- 
poration was evidently insolvent, and that fact was known to the direct- 
ors. During that period the board consisted of only three persons, — 
twd bf whom were brothers of J. C. M. Kehlor, and one of whom 
acted as agent of his estate, and voted the stock by it held in the com- 
pany. I hâve no doubt that J. B. M. Kehlor paid for the company's 
mill and real estate as much as it was fairly worth, and perhaps more 
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than it would hâve brought at a forced sale in the open markel at that 
time. The board of directors evidently desired to make the corporate 
assets pay as much as possible of the corporate indebtednessj but at the 
same time the évidence unquestionably shows a disposition on the part 
of the majority of the board to pay Ihe claim of J. C. M. Kehlor in full 
to the exclusion of other unsecured claima that were equally meritorious. 
On the fàcts stated, which are substantially admitted, I am of the opinion 
that the directors of the milling company violated their duty in giving 
a préférence to the estate of J. C. M. Kehlor. 

The case seems to fall fairly within the rule which prohibits directors, 
when a corporation is insolvent and about to go into liquidation, from 
preferring debts due to themselves from the corporation, or from prefér- 
ring debts in the payment of which they hâve a personal interest. It 
may be conceded that a corporation, though insolvent, bas the power to 
prefer creditors, but the relation which directors bear to the corporation 
as trustées of its assets is such that they cannot lawfully exercise the 
power in question for their Personal advantage. KoéhUr v. Black River 
Falk Co., 2 Black, 720; Drury v. Oross, 7 Wall. 299; Bradiey v. FarweU, 
1 Holmes, 433; Corhett v. Woodward, 5 Sawy. 417-419; Eichards v. In- 
surance Go., 43 N. H. 263; lÂppincott v. Carriage Co., 25 Fed. Rep. 586, 
and cases cited. It is but an application of the same principle to say 
that if the directors of an insolvent corporation, in the distribution of 
its assets, pay a certain creditor in full, to the exclusion of others, the 
choice ought not to be influenced solely by relationship existing between 
the directors and the creditor so preferred, or by other considérations of 
a purely seltish nature. In the présent case it was the estate of a de- 
ceased director and président of the corporation that was preferred. The 
majority of the board were brothers of the deceased. One of them was 
agent for the estate, and controlled and voted its stock at corporate mee<>- 
ings. The interest of the estate was as eflFectually represented in the 
board at the time the préférence was given, by and through J. B. M. 
Kehlor, its agent, as it could bave been by the deceased director himself. 
Under thèse circumstances it must be decreed that the directors are liable 
to account to the complairiants for such a percentage of their demand 
as they would bave realized by a pro rata distribution of the assets of the 
corporation among ail its unsecured creditors, after debts secured by mort- 
gage or other liens had been paid, if no préférence in favor of the de- 
ceased director's estate had been allowed. The unsecured creditors are 
entitled to share equally in whatever would hâve remained for distribu- 
tion after the payment of the mortgage and other liens created in the life- 
time of J. C. M. Kehlor. The sUm of $21,500 advanced by way of 
préférence should at least hâve been divided pro rata among the unse- 
cured claimants. 

There seems to be no occasion to grant any further relief, as no other 
actsof the board hâve been called in question. A référence will be or- 
déred to a master to ascertâin and report the sum due to the complain- 
ants on the basis above indicàled. 
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NOTE. 

CoKPOBATiONS — Ofpicbrs. A jontract between a corporation and Individnals, some 
of whom are directora of the corporation, is voidable, at tha option of the corporation. 
Thomas v. Railroad Co., 8 Sup. Ct; Rep. 315, reversing S. C. 3 Ped. Rep. 877: Meeker v. 
Iron Co., 17 Fed. Rep. 48; Munson v. Railway Co. (N. Y.) 8 N. E. Rep. 855. A. direotor 
of a corporation is not absolutely prohibited from entérina into a contract with it 
through his f ellow direotors ; but the validity of suoh contract dépends upon its nature 
and terms, and the ciroumstanoes under which it is made. Hubbard v. Investmeut Co., 
14 Fed. Rep. e75; Thomas v. Sweet, (Kan.) 14 Pao. Rep. 545. Such contract will be en- 
forced when shown to hâve been made for the beneflt of the corporation, and to be just. 
Trust Co. V. Weed, 3 Fed. Rep. 34. A director of a corporation may become its cred- 
itor, and take security for his debt, but Ms conduot in enforcing suchclaim will be 
more closely scrutinized than that of an ordinary créditer, and the proceedings set 
aside if it appears that he bas not acted in good faith as director. Hallam v. Hôtel Co., 
(iowa,) 9 N. W. Rep. 111. See, also, Garrett v. Plow Co., (lowa,) 39 N. W. Rep. 395. 
Oh a sale of corporate property to one of the directors taking part in the transaction as 
buyer and seller, it devolves upon the directors to estublish the good faith of the trans- 
àôtion, and that the sale produoed the fuU value of the property. Wilkinson v. Bauerle, 
<N. J.) 7 Atl. Rep. 514. The sale by the président of a national, bank, to himseU and 
cashier, of the stock of the bank ownod by the bank, may be ratified by the bank or its 
légal représentative ; but a sale by himseïf to thé bank, of its own stock, where he acts 
ta the double capacity of seller and buyer, cannot be ratified when the purchase of the 
Stock by the bank is not neoessary to prevent loss upon a debt previously contracted. 
Bundy v. Jackson, 84 Fed. Rep. 638. 

Concerning préférences by insolvent corporations, see Pyles v. Furniture Co., (W. 
Va.) a S. E. Rep. 909, and note. 



Sevbnth Nat. Bank of Philadelphia et al. v. ShenandoAh Ieon Co.* 
(Circuit Court, W. D. Virginia. August, 1887. 

i. CoRPOKATioNS— Insolyency— Labober's Liens— Ieon MANUPACTURina Com- 
pany. 

An incorporated iron manufacturing company does not corne within the 
equity prinoiples that give the employés of a railroad corporation a priorlien 
on its current earnings for the payment of their wages. 

S. Samb — Supplies — Goods Fuknishbd Laboress on Obèers. 

An iron manufacturing company gives to its employés, who are laborers, 
orders on a mercantile firm for merchandise in payment of their wages, The 
goods delivered by the flrm to the laborers in payment of thèse orders are 
not "supplies furniahed the Company, necessary for its opération;" and the 
orders given on the flrm therefor by the company are not liens prior to the 
mortgage bonds on the franchises, groaa earnings, real and personal property 
of the company, under the Virginia statute as amended by Acts 1878-79. 

3. SaME — RiGHTS OP ACCBPTOB OF OhDKK. 

Nor is the holder of thèse orders, af ter theiV payment by the mercantile 
flrm, an assignée of the labor claima for which tho orders were given; and he| 
has no lien, under the statute, pripr to that of the mortgage bond-holders. 

4. Same— Wages— Salaby dp Président. 

The président of an iron manufacturing company is not embraced iù the 

-;■ languageof the Virginia statute, giving priority oflien to secure the ;wa^es 

of certain employés; noy does designating him gênerai manager" bring him 

, within the tlass of such employés. .. . 

R BAmb— Prbsbntment dp Ci/Aim. 

- îi.) The limitation of a statute rei^iiîring claims of employés and others to be 

-n : teçorded w^ithin six .months, lifter the same shall hâve fallen due, in order to 

Bécure their priority, is inot susperided by the peudency of à suit in which fé- 

'Reported by F. T. Barr, Èsq., of the Abingdon bar. 
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ceivjrs hâve been appointe.d; but tbe limitation ià suspended by a deôree of 
référence to a master to take an account of debts and their priorities against 
tlie défendant company 

6, Samb^Skbvices of Railkoad as Cakribk. 

A railroad company can hâve no lien under the Virginia statuts, çrior to 
that of the mortgage bondholders, on the ground of "supplies furnished, " 
vrhen its account is for freight charges, for carrying iron, coal, etc., for an 
iron manufacturing company. 

(Syllabms by the Court.) 

In Equity. On exceptions to master's report. 

Coniplainants, theSeventh National Bank of Philadelphîa, acreditor 
of défendant in the sum of $25,000; the Union Trust, Safe-Deposit &; 
Insurance Company, holder of defendant's promissory note for $10,000, 
and of first-mortgage bonds of défendant to the amount of $15,000; the 
Eighth Nationai Bank of Philadelphia, holder of two promissory notes, 
of défendant for $7,000 each, and of $19,000 of its first-mortgage bonds; 
and John Milnes, claiming to be a creditor of défendant for the amount . 
of $64,421.34 foradvances and supplies made by him to défendant, and 
also its accommodation indorser to the amount of $332,500,— presented 
their bill setting forth thèse facts, and that défendant had, on May 26, 
l,881v executed and délivered to the Fidelity Insurance Trust & Safe 
Peposit Company, as trustées, a flrst mortgage, bearing date April 1, 
1881, upon ail its property and franchises, to secuçe bonds of varions 
dénominations to the amount of $500,000, of which $349,500 had been 
issued to persons unknown to complainants, and noW holding same, and 
the remaining $150,500 had been pledged from time to time by défend- 
ant as collatéral security for its outstanding promissory notes; that de- 
fendant's floating indebtedness amounted to about $477,343.58, evi- 
<ienced by its promissory notes aggregating $372,648.74, and theresidue 
by open book-accounts; that thèse notes were drawing to maturity on 
llth September, 1885, and at intervais thereafter, and ail prior to Jan- 
nary 1, 1886; that by reason of lack of funds the first, a note for 
$2,890.57, would be protested, the crédit of défendant utterly gone, and 
it would be impossible to continue its mining and manufacturing opéra- 
tions, — the resuit of which would render it impossible to pay its cou- 
pons on its first>mortgage bonds, and thus briug about a forecîosure of the : 
mortgage; that the property of défendant was in such condition that 
«ontinuance of its manufacturing would probably enable a realization of 
a sufficiency to pay its coupons, and from time to time reduce its float- 
ing indebtedness; that it was neeessary for the protection of the holders 
of its floating indebtedness and those furnishing supplies not to be inter- 
fered with; and praying for an injunction and appointment of receivers, 
and for gênerai relief. Injunction granted September, 1885, and follow- 
ing were decrees appointing receivers, orders allowing them to issue cer- 
tiflcates, a référence to master to take account of indebtedness of défend- 
ant. Under the last order the master made bis report, to which 13 ex- 
ceptions were filed, on which exceptions the opinion was rendered. 
iW: H. Travers &ïxà John Q. Johnson, for plaintiâa» - ,. 
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J. S. Clark, for défendant and mortgage bondholdera. 
Barton & Boyd, for other creditors. 

Paul, J. The questions to be decided by the court at this time are 
presented for its considération by exceptions filed by the first-mortgage 
bondholders to the spécial coinmissioner's report of liens. Thèse excep- 
tions are 13 in number. The first five relate to the daims allowed by 
the master in favor of J. W. Rogers. To thèse claims, amounting in the 
aggregate to $24,984.83, the master has allowed priority to the lien of 
. the first-mortgage bonds. Thèse claims against the Company originated 
in an agreement made between the Company and B. & T. J. Milnes, for- 
merly engaged in the mercantile business at Milnes, the location of the 
company's iron-works, and who were succeeded in their business as mer- 
chants by William Milnes, Jr., and J. W. Rogers, under the firm name 
of Rogers & Milnes, who continued the business until March 1, 1886, 
when this firm dissolved, and J. W. Rogers became the liquidating part- 
ner, and as such is the claimant of the amount in controversy. The 
agreement referred to provided that the company, in paying otf its em- 
ployés in store orders, should give its orders on this store, and on none 
other. Under this arrangement store orders were given to its employés 
by the company on thèse successive firms, the transactions running 
through several years, and amounting to a large sum,.on which consid- 
érable payments were made from time to time, but still leaving a large 
balance due to J. W. Rogers on account of thèse store orders, and a 
small balance of $118.23, due on account of materials fumished by the 
store directly to the company. 

Counsel for Rogers in their argument hâve based his right to a lien 
prior to that of the bondholders on two grounds: First. That, as the 
statute of Virginia passed March 21, 1877, (see Acts Assem. 1876-77, 
p. 188, as amended by act of April 2, 1879, see Acts Assem. 1878-79, 
pp. 852, 353,) gives to the laborers who received the store orders from 
the company "a prior lien on the franchise, the gross earnings, and on 
ail the real and personal property of said company which is used in 
operating the same," that Rogers and Milnes, having paid off thèse or- 
ders, became assignées of the same, and as such assignées they hâve a 
right, under the Virginia statute above quoted, to enforce for their ben- 
efit the lien which the original holders of the orders, to-wit, the labor- 
ers, held against the company, as security for the payment of their wages. 
Second. That, independent of the provisions of the statute, he is entitled 
under the gênerai principles of equity to the payment of thèse claims, as 
being for supplies furnished, in préférence to the lien of the bondholders. 
Numerous cases are cited to maintain this position, among them: Fos- 
dick V. SchaU, 99 U. S. 251; Jhist Go. v. Souther, 107 U. S. 594, 2 Sup. 
et. Rep. 295; Burnhamv. Bowm, 111 U. S. 777, 778, 4 Sup. a. Rep. 
676; Trust Go. v. Raûway Go., 117 U. S. 434, 6 Sup. Ct. Rep. 809. 
We think a very brief examination of this doctrine of equity principles 
will eliminate it from the discussion of the questions before us. The 
doctrine is a new one, and has arisen out of, and, as far as the court 
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bas been able to ascertain, is confined to, railroad corporations. AU the 
authorities cited are cases of controversies touching therights of creditors 
of railroads, and, so far as we hâve found, no authority for this innova- 
tion on the rights of the prior lienholders of a corporation such as we 
are dealing with. It rests upon the principle that the current expenses 
must be paid ont of the current earnings; and in order for its applica- 
tion it must be shown that there bas been a diversion of the current 
earnings from the payment of current expenses and that they bave been 
applied to the benefit of tbe lienholders. This is the doctrine as laid 
down in Fosdick v. SchaU, 99 U. S. 254, and the succeeding décisions, 
State and fédéral, on this subject. The chief reason assigned for its ex- 
istence in connection with railroad corporations, is that a railroad is a 
quasi public corporation. The public has such an interest in a railroad 
that, in the language of Chief Justice Waite in Bumham v Bowen, 111 
U. S. 781, 4 Sup. et. Rep. 675,itmustbetreated as a "going concern." 
To the same effect is the language of Judge Hughes in Alkins v. RaUroad 
O)., 3 Hughes, 317. Should we admit the application of the equity 
principles contended for to a corporation like the Sbenandoah Iron Com- 
pany, alid were it possible for us to admit that the claims of Rogers are 
for materials and supplies furnished the company, there yet is no évi- 
dence in this case of the existence of current earnings, which hâve been 
diverted from the payment of current expenses, and applied tô the benefit 
of the mortgage bondholders, so as to constitute the claims of Rogers a 
prior lien to that of the bondholders. The court is clearly of opinion 
that the gênerai principles of equity invoked do not establish a lien in 
favor of J. W. Rogers prior to that of tbe mortgage bondholders. 

Let us then examine the question whether the évidence in this case 
establishes, under the provisions of the Virginia statute 1876-77, as 
amended by the act of 1878-79, a lien prior to that of the mortgagees, 
in favor of J. W. Rogers. In the memoranda of liens filed in the clerk's 
office of tbe county court of Page county, December 18, 1885, by Rog- 
ers & Milnes, — are one for $9,657.06, the other, January 2, 1886, for 
$2,268.46 J bothof which sums are evidenced by certain notes therein 
speciûed,- — thèse sums of money are claimed to be due to thefirm of 
Rogers & Milnes "for supplies furnished and necessary to the opération 
of thé said Sbenandoah Iron Company." The master, in bis report, 
and the évidence shows it, sâys that but an inconsiderable part of thcse 
sums were for supplies furnished the company. He bases bis report of 
thèse liens on the gtounds that " Rogers & Milnes are practically assignées 
of the wage claims and entitled to the same priority as would be ac- 
corded to the assignors;" meaning by tbe wage claims the orders given 
by the Company to its laborers on the firm of Rogers & Milnes, and by 
them paid to the holders in merchandise. Counsel for thèse claimants 
hâve not pressed the demand for tbe priority of thèse claims on the 
ground that they are for supplies furnished and necessary to tbe opéra- 
tion of the company. It is difficult to see how a substantiel argument 
cm be built upon the proposition that the coffee, sugar, clothing, and in- 
numerable other articles sold by this firm to the company's employés on 
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the store orders of the company can be classed as "supplies" fumished 
the company and necessary for its opération, and under the Virginia stat- 
ute entitled to priority over a lien created by mortgage. The language 
of the statute, "supplies necessary for the opération" of such company, 
embraces such things as contribute directly to carrying on the work in 
which the company is engaged. In the case before us supplies must 
consist of something that it is necessary for the company to purchase in 
order that it may properly carry on its business of making iron. The 
position that the goods sold by Eogers & Milnes to the employés of the 
Shenandoah Iron Company are supplies furnished the company and 
necessary for its opération, is not tenable. Thèse goods were not sold 
to the company, but to its employés, in payment and satisfaction of 
orders drawn by the company in favor of its laborers on the firm of Rog- 
ers & Milnes. 

As to the position taken by the master in his report, and contendéd 
for by counsel for Rogers, that Rogers and Milnes are assignées of the 
store orders given by the Shenandoah Iron Company to its laborers on 
the firm of Rogers & Milnes, in payment of wages due for labor, is also 
untenable. That thèse parties are assignées of thèse innumerable small 
orders, it seems to the court, from the évidence in this cause, must 
bave been an afterthought and an afterclaim with them. As before 
stated, their liens were filed as "for supplies necessary for the opération 
of the company." Had there beeu an assignment of thèse orders (grant^ 
ing them tô be assignable) to the firm by the laborers in whose favor they 
were drawn, the rights of the assignées under the statute are so clearly 
defined that they surely would hâve filed their liens as. assignées, and 
not for supplies furnished the company. But, granting that thèse orders 
are assignable by the payée to the drawee, the assignment carrying with 
it the security by lien which was inhérent in the debt due from the 
drawee to the payée, is there any évidence in this case of an assignment 
of thèse, orders by the original holders to Rogers •& Milnes? The court 
finds nonè. Who must necessarily be the parties to the assignment? 
Clearly the laborers, the holders of the orders, the creditors of the Shen- 
andoah Iron Company, of the one part, and Rogers & Milnes of the other 
part. The laborers are the parties in whom the statute vests the lien, 
with the rights and power to -perpetuate it by recordation, and gives ta 
them the power to assign their debts; and if they hâve not filed their lien 
the assignées can hâve the same recorded. The définition of "assign" is 
"to makea right over to another; as to assign an estatè, an annuity, bond," 
etc., over to another. Bouv. Law Dict. "To assigUi" Webster's défini- 
tion of "assignment" (in law) is, "A transfer by one person to another of 
any property, rèal or personal, or of any estnte or right therein." In thia 
case the only pérsons who could make a transfer to Rogers & Milnes of 
thèse debts due -for labor were the laborers themselves. It is not pre- 
tended tJiât they made any contract with Rogers & Milnes for an assign- 
ment of thèse olaims. Any agreement, if such there had been, between 
the company and the firm of Rogers & Milnes, as to the rights the firm 
Should hâve in thèse claims, must go for naught. The company had 
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nûthing to assign. It iiad no control over thèse debts it owed to ita 
laborers. Any agreement it made with Rogers & Milnes as to what 
rights and griorities this firm should hâve as to the orders drawn upon 
it and paid by it over the lien of the mortgage bondholders is a mère 
nuUity. The parties in whoni the law vests the lien for wages, the labor- 
ers, were not parties to any contract of assignaient of their claims to Rog- 
ers & Milnes. This contract between the iron conapany and Rogers & 
Milnes was of a purely business character between thèse two concerns; 
perhaps. fpr the mutual benefit of both, clearly so for the firm. It must 
hâve been so understood by the members of the mercantile firm; Mr. 
Milnes being the président of the Shenandoah Iron Company and Mr. 
Rogers its secretary, as the évidence shows. The laborers were no par- 
ties to the agreement that ail orders for wages should be given on the 
store of Rogers & Milnes, and on no other store. Their claims were ex- 
tinguished when they took their orders to the store and they were paid. 
They were as dead as if they had taken checks on a bank, and thèse had 
been cashed on présentation. There was no further life in their claims 
againist the compan y A new debt came into existence, that due from 
the conapany to Rogers & Milnes; and the lien inhérent in the debts due 
from the iron company to the laborers did not attach to this new debt 
due from the company to Rogers & Milnes. Thèse exceptions must be 
sustained. 

The eighth exception is to the allowance to William Milnes, Jr., prési- 
dent and gênerai manager of the Shenandoah Iron Company, of his salary 
froni March 15, 1885, to September 13, 1885, amounting, with interest, 
to $1,623.69, giving the same priority of lien over the mortgage bond- 
holders. The statute of Virginia, (Acts 1876-77, p. 188, and Acts 
1878-9, pp. 252, 253,) désignâtes certain employés of transportation, 
mining, and manufacturing companies, who shall hâve a prior lien on the 
franchise, the gross earnings, and on ail the real and personal property of 
such companies. The title of the act is "An act to secure the payment 
ôf wages or salaries to certain employés of railroads, canal, steam-boat, 
and other corporations." The amended act is as follows: 

"An act to amend and re-enact the first and seco.id sections ôf an act ap- 
proved Mafch 21, 1877, entitled «An act to secure the payment of the wagea 
aild salariés to certain employés of railway, canal, steam-boat, and other trans- 
portation coinpanies.' Approved April 2, 1879. (1) Be it enacted by the 
gênerai assembly, that hereaf tet: ;all conductors, brakesmen, engine-driyers, 
firemen, captains, stewards, pilots, clerks, dépôt or office agents, store-keepers, 
mecbanics,or laborers, and ail persons f urnishing railroad iron, engines, cars, 
fuel, and ail other supplies necessary for the opération of any railway, canal, 
or other transportation company, or any uiining or manufacturing company, 
èhartered under or by the laws of this state, and doing business within its 
limits, shall hâve a prier lien on the franchises, the gross earnings, and on ail 
the real or personal property of the said company which is used in operating 
the same, to the extent of the money due them by said company for such 
.wages or supplies; and no mortgage, deed of trust, sale, conveyance, or hy- 
pothecatioii hereaf ter executed Of said property shall defeat or take preoedence 
over said lien. But it is expressly provided that the liens of the employés and 
officiais aforesaid shall be prior tO that of aJl other liéhswbatsoever, and shall 
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be the first discharged. (2) Any person entitled to the benefit of the lien 
aforesaid shall forfeit the same unless he shall file a mémorandum with the 
clerk of the cownty or corporation court, under affldavit, according to his best 
knowledge and belief, stating the amount and justice of his claim, within 
six months after the same shall bave fallen due; and the said clerk shall forth- 
with record the said mémorandum in the deed-book, and indorsa the same by 
the name of the person flling the same, and also in the name of the corpora- 
tion against which the claira is. And it is provided, also, that it shall in ail 
cases be sufficient for theclaimant toflle the mémorandum aforesaid with the 
clerk of the court wherein deeds may be recorded in the county or corporation 
wherein the chief bfficer of the corporation, against which the claim may be, 
is located." 

The statute is plain and unambiguous as to what classes of employés 
shall hâve this priority of lien to secure their wages. The président of 
a Company, designated in the statute, is net given this priority. The 
ofiSce of président of the Shenandoah Iron Company is created by its 
charter, and Mr. Milnes was elected to fill that office, and was salaried 
as président. To designate him as gênerai manager does net change his 
officiai relation to the company, nor does it bring him within any of the 
designated classes in the statute to whom priority is given. If the stat- 
ute had intended to embrace présidents, vice-présidents, gênerai super- 
intendents, gênerai managers, and other like ofiîeials, it would doubtless 
hâve said so. The prominence of such officiais in every company named 
in the statutes precludes the idea that their distinct existence and claims 
were overlooked and that they were intended to be embraced in some of 
the designated classes of employés. They seem to bave been purposely 
omitted; doubtless for the reason that this class of officiais are, generally, 
in a position to protect their interests, and secure their salaries; while 
the classes included in the statute are not so situated, and are not able 
to protect themselves against loss. The exception to this allowance must 
be sustained. 

The eleventh exception is to the report of the master "that it was not 
necessary for the employés of the Shenandoah Iron Companj', in order 
to secure a priority of lien over themortgage bondholders, to comply with 
the statutory requirement which provides that liens must be filed in six 
months." While statutes of this kind bave by the courts been construed 
liberally as to the persons embraced within their provisions, to the end 
that none may be excluded from their benefits who may bave reasonably 
been contemplated by the législature, yet the requirements of such stat- 
utes that the creditor shall petform certain acts in order to secure his lien 
and préférence over anterior lien creditors, such as the holders of mort- 
gage bonds, bave not been the subjects of libéral construction. The 
statute in this respect being absolute and peremptory as to the time a 
lien shall be recorded, leaves no room for the court to modify in any de- 
gree its provisions, by giving it a libéral construction. 

In CixîiàZ Cb. v. Goî'do", 6 Wall. 661, Justice SwAYNE said: "Theju- 
risdiction of a court of equity invoked to enforce a statutory lien resta 
upon the statute and cannot extend beyond it." 

In Davis v. Akord, 94 U.-S. 549, the court says: 
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"While the statuts giving liens to mechanics and laborers for their work 
and labor is tO; be liberally construed, so as to afford the security intended, it 
cannot be too strongly impressed upon them that they must not only bring 
themselves by their notices, as was dons in this case, clearly within the pro- 
visions of the statute, but they must be prepared, if the priority of their lien 
18 disputed, to show a compliance with those provisions, and to fix with cer- 
tainty tlié commencement and completion of their work." 

See, also, on this subject of a strict compliance with the requirements 
of the statute, Phil. Mech. Liens, §§ 322, 322a, 323, where numerous au- 
thoritiés are cited. Boston v. EaUroad Co., 76 Va. 180. 

The court cannot concur in the view advanced by the master and by 
counsel that any steps taken by the creditors to perfect their liens after 
the commencement of this suit would be in contempt of this court. Re- 
cording a lien is in no respect a légal proceeding in the nature of a suit; 
no more so than the recording of a judgment would be. The court there- 
fore sustains the eleventh exception as to the légal question raised by it, 
and holds that the lien must be filed within the six months, as required 
by the statute, unless before the expiration of the six months there has 
been a decree fo take an account of debts, in which case the limitation of 
the statute ceases to run froin the date of such decree. In this case a de- 
cree of référence was entered on the 9th day of March, 1886, less than 
six months after the labor daims objected to by the eleventh exception 
became due. This décision is in accordance with the doctrine laid down 
in EçLiiiey v. Steptoe, 17 Grat. 304, and the court, in arriving at it, is 
controUed by that case. So much of the exception as objecta to the al- 
lowance to thèse claims the priority given them by the statute is over- 
ruled. 

The thirteenth exception is to the claim of Sidney F. Tyler, receiver 
of the Shenandoah Valley Railroad Company, for necessary supplies for 
the Shenandoah Iron Company for the week ending September 12, 1885, 
amounting to $1,097.53. The court is unable to see on what principle 
the master gives this debt priority of lien over the mortgage bondhold- 
ers. It is not induded in the terms of the statute, and there was no ne- 
cessity that it should be, as railroad companies, being common carriers, 
hâve a lien for freight on ail materials carried by them. The Shenan- 
doah Valley Railroad had a lien on the supplies cariried for the iron Com- 
pany, which it could only lose by parting with the possession of the sup- 
plies before payment of its freights. This it chose to do, and it must be 
classed with the gênerai creditors. The exception must be sustained. 

This disposes of ail the important questions raised by the exceptions 
filed to the master's report. A decree will be entered in accordance with 
the views of the court as expressed in this opinion. 
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Bbovvn et 0.1. V. TotEDo, P. & W. R. Co. a al. 

{Circuit Court, Jir. J). Illinois. July 2, 1888.) 

t. RbCETVBHS— LlABIIilTIBS — RBNOV-RArLEOAD COMPANIES. 

Where one railroad company leases the property of another, agreeîng to 
pay as part of the rent interest on certain mortgage bonds, non-payment of 
tberentand interest being a cause of forfeiture, receivers of tbe lessee Com- 
pany, appointed by the court to préserve its System intact for tlie beneflt of 
the Company and its creditors, are liable for the rent and interest accruing 
during tlie term of their receivership 
8. SaMB— EXPENSES OF Receivership. 

Where the. court appoints receivers for a railroad company, for the beneflt 
of that company. and its creditors, no partof the expenses of the receivership 
are chargeable against the property of another railroad company, leased by 
the insolvent company, the receivership not being for the beneflt of the 
lessor or its creditors. 

In Equity. 

In the matter ofthe claim of Philip Henry Brown and John Patton 
for rental for the use of the Toledo, Peoria & Western -Railioad Com- 
pany by the receivers of the Wabash Company. ^ 

Foster d; Thomson, for complainants. 

WeUs H. Blodgett, for défendants. 

Gresham, J. 1. The Wabash Company had a leasehold interest, and 
no more, in the property of the Toledo, Peoria & Western Railroad, and 
by fhe terms ofthelease that interest was liable to be forfeited for the 
hon-pâyment of rent. The Wabash Company agreed to pay as part of 
the rent the interest, as it became due, upon the first mortgage boiids of 
the Toledo, Peoria & Westeirn. The mortgage which the Wabash Com- 
ipany executed, and which was foreclosed, bound the lea.sehold interest 
îh the Toledo, Peoria & Western property, and nothing more. The re- 
lations between the Wabash and the Toledo, Peoria & Western at the tims 
Humphreys and Tutt were appointed receivers were those of lessor and 
lessee; and the receivers, under the orders of the court, weré invested 
"with the entire estate of the Wabash Company, inclu.ding its leasehold 
interest in the Toledo, Peoria & Western property. The receivers thius 
l)ecame assignées of the lease, and, 'as such, liable for the rent. 

2. The Wabash suit was commenced to préserve intact thè Wabash 
systônï for the benefit of that company and its creditors and stockholder^. 
In order to do this, it was necessary to prevent the forfeiture of leases, 
încluding that of the Toledo, Peoria & Western; and the action of the 
court, including the appointment of the receivers, plàinly indicated thaï 
the rent would be pâid upon leased Unes. At the time the làtter suit 
was commenced, neither rent under the lease of the Toledo, Peoria & 
Western, nor interest on its first-mortgage bonds, was in arrear; and 
therefore neither the Toledo, Peoria & Western, nor the trustées in its 
first mortgage, had any right to demand possession ofthe leased property. 
It was at ail times in the power of the court which appointed the receiv- 
ers to direct them to surrender possession of the leased property. 
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3. The receivership embraced only the property of the Wabash Com- 
pany, and tite court took possession of the property of the Toledo, Peoria 
& Western, not for the benefit of that company and its creditors, but for 
the benefit of the Wabash Company and its creditors and stockholders. 
No part of the expenses oî the receivership can therefore be properly 
chargeable against the Toledo, Peoria & Western property. 

4. The Toledo, Peoria & Western property was operated by the re- 
c^ivers from May 28, 1884, to Junè 10, 1885, and the rent which ao- 
crued during that period, applicable to the payment of interest on the 
fîrst-mortgage bonds, amounted to $321,080.47, which amount is due 
from the receivers to the trustées in the first Toledo, Peoria & Western 
mortgage, less $99,571.17, already paid by the receivers on that account, 

5. . The right of this court to decree upon the claim of the trustées in 
the first mortgage of the Toledo, Peoria & Western for rent for the use 
of the leased property during the time it was in the possession of Hum- 
phreys and Tutt as receivers, is provided for, and recognized in the orders 
and decrees of the court in the Wabash suit at St. Louis. 

À decree will therefore be entered against the receivers for the rent 
which accrued during their possession of the leased property, less $99,- 
571.17, the amount already paid as stated, which amount so decreed to 
be due shall be made a charge upon the property of the receivership, as 
part of the receivership expenses. 



Sàtterfield V. Malone et cd. 
{direuit Court, W. D. Pennsyhania, June 33, 1888.) 

1. MOKTGAQE— DBBD AbSOLUTB ON FaCE — EVIDENCE. 

' To couvert a deed absolute on its face into a mortgage, by paroi testimony, 
such testimony must be clear and spécifie; of a charaçtet such as will leavë in 
the mind of the chancellor no hésitation or doubt.i 

2. iNOTICE — HdSBANP AND WlFB, 

The knowled^e of a husband of facts afifecting the.title to real estate pur- 
chased by his wife, is not imputable to her, where thepurchase is not efEected 
through his agency, and be takes no part in the nregotiations. 
8. Same— Phimçipal AND Agent. 

The established doctrine in Pennsylvania is that the principal is not af- 
fected by his agent's knowledge, unless it is shown that such knowledge was 
acquired by the agent in the ebUrse of the business in which he was employed 
for his principal.2 

'To ooriverta'deéd absolute on its face into a mortgage, the évidence should be clear 
and convincin^. Cochraue v. Price, (Md.) 8 Atl. Rep. 361, and cases cited in note.; 
Knapp V. Bailey, (Me.) 9 Atl. Rep. 133, and note; Pancake v. Cauflman, (Pa.) 7 Atl. 
Rep. 67, and. note; McCormick v. Herndon, CWis.) 81 N. W. Hep. 803; Canal Co. v. 
Crawford, (ÙtS) ^ Pap. Rep. 118. For facts held suflloient, see Id. ; MoMlUan v. BisBeU, 
fMich.) 39 N. W. E;ep. 737, and note; Huscheon v. Huscheon, (Cal.) 12 Pac. Rep. 410; 
Aynot y. Baird, Id. w; Stephens y. Allen, (Or.) 8 Pac. Rep, 168; MUler v. Ausenig, 
fwash. T.)Jd. 111; Cosby y. Buchanan, (Ala.) 1 South. Rep. 898: Pearson v. Sharp, 
(P*.) 9 Atl. Rep. â8. See, also, Rogers.v. Beach, (Ind.) 17 N. E. Rep. 609; Knaus v. 
préher, (Al^.) 4 South. Rep. 387. , . 

'. 'As tp .how far thë ki^owledge of an agent is notic^i to the principal, see Huit r, Fai> 
well, (lowa,) as N. W. Rep. 253, and not«. .- ■ 
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4, 8iit^.r.A, ■ ,,- ; :; 

, Whîïe the mie as declaredby tbe suprême court of the IJnited States is that 
tbe principal is affected by bis àgent's knowledge, no mattér when acquired, 
it is subject to the importanti qualification that thô principal is not bound by 
bis agent's prior knowledge, ualess it be présent to thé agent' s mind at the 
time of acting for bis principal, of wbicb there ahouldbe clear and satisfactory 
proof. 
6. Samb— RuMOB. 

Mère rumors of a defect of title are not notice to apurcbaser of real estate, 
nor do tbey impose upon bim tbe duty of inquiry. To aflEect bim tbe informa- 
tion sbould corne from some dne interested in tbe estate, or from some autbori- 
tative source. 

6. Same— Rhoord as Notice. 

A purcbaser is not affected witb constructive notice of anytbing wbich does 
not lie in tbe Une of tbe title.' 

7. Same. 

A purcbaser flnding on record a deed conveying an absolute title to land, 
and referring to notbing beyond, was not bound to prosecute a later searcb; 
and tberefore is not cbargeable witb constructive notice of a foreign attacb- 
ment against tbe land in a suitcommebced after tbe date of tbe record of tbe 
deed.i 

8. Pbaud— EviDBiiOB. 

Circumstances calculated to excite suspicion are not enougb to establish 
fraud.2 

9. Samb. 

The évidence ezamined, and conclusion reacbed that tbe charge of actual 
fraud made in. tbe bill is not snstained.* 

In Equity. 

Eoger Sherman, for complainant. 

D, T. Waison and J. W. Lee, for respondenta. 

AcHEsoN, J. This bill is in aid of an action of ejectment pending in 
this courtj brought by the plaintiflP, John Satterfield, against H. P. 
Malone, and Emma E. Malone, his wife, two of the défendants herein, 
for the recovery of certain oil-producing lands situate in McKean county, 
Pa. The real parties to the controversy are the plaintiffand Mrs. Emma 
E. Malone, each of whoin claims title to the lands under George A. 
Baker, who owned them in fee. By his two deeds, purporting to con- 
vey an indefeasible title in fee-simple, dated and acknowledged November 
20, 1880, and duly recorded in McKean county on February 12, 1881, 
George A. Baker, for the expreesed aggregate considération of $150,000, 
conveyed said lands to Dr. Azariah Everett, who, by his deeds dated 
December 17, 1883, conveyed the same to Lewis E. Mallory, who a 
few days thereafter conveyed the same to Mrs. Emma E. Malone, for 
the expressed considération of $20,000. On May 19, 1881, Hilton & 
Waugh began suit by writ of foreign attachment in the court of common 
pleas of McKean county against George A. Baker, and on the next day 

'As to when and how far récitals in deeds are constructive notice to a purohaaer, suf- 
floient to put bim on inquiry, see Roll t. Bea, (N. J.) 12 Atl. Bep. 905, and cases olted 
in note. 

«As to what is évidence of fraud, and hOw fraud Is proven, see Moorlng v. LitUe, (N. 
C.) i S. E. Bep. 485: Bobinson v. Woodmansee, (Oa.) Id. 497, and cases cited in note; 
Bileyv.Melquist, (Neb.) 86N. W. Bep. 657, and note; Cox v. Cox, (Kan.) nPac Rep. 
847. On the général subject of fraud, see the exhaustive note to Knigbt v. Kidder, 
(He.) 1 Atl. Bep. 143; Marmon v. HarwOod, (111.) 16 N. £. Bep 236, and cases cited in 
note. 
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the sheriff, by virtue of said writ, attached Baker's rîgbt, title, and in- 
terest in said lands. The action proceeded to judgment by confession 
against Baker for the sum of $38,401.04, entered December 12, 1884. 
Upon exécution issued thereon, the sheriff, on January 10, 1885, sold 
said lànds to John Satterfield, the plaintiff, for the sum of $6,430, and 
by bis deed, acknowledged February 26, 1885, conveyed the same to 
Satterfield. 

The bill charges that the deeds from Baker to Everett, although abso- 
lute in terms, were intended to be, and really were, mère mortgages to 
secure an indebtedness from Baker to Everett, or to a firm of which he 
was a member; that H. P Malone procured Everett to convey said lands 
to Emma E. Malone, through Mallory, who was a mère conduit of the 
title, with full knowledge on the part as well of H. P. and Emma E. 
Malone as of Everett himself that the conveyances by Baker to Everett 
were not absolute, but mère mortgages, and that the lands had been at- 
tached as the property of Baker, by Hilton & Waugh; that no considéra- 
tion was paid for the lands by Emma E. Malone to Everett or Mallory, 
and that the latter paid no money and received none; and, finally, that 
the title claimed by Emma E. Malone under said conveyances is " wholly 
fictitious, fraudulent, and void in law." 

In her answer to the bill, Mrs. Malone dénies the allégation made thereîn 
that the deeds from Baker to Everett were mortgages; she explicitly dénies 
that she had any notice or knowledge that they were otherwise than as they 
appear on their face, or that It was claimed that they were intended to be 
mortgages; she dénies that she had any notice or knowledge of the foreign 
àttachment at the suit of Hilton. & Waugh; she dénies every charge of 
fraud oontained in the bill, and avers that she is a bonafide purchaser of 
said lands for value, without notice or knowledge, either of the claim that 
the deeds from Baker to Everett were mortgages, or of the pendency of 
the foreign àttachment; she dénies -that her husband, H. P. Malone, 
acted forhçr in the transaction, or induced Everett to convey said lands; 
she admits that Lewis E. Mallory acted for her in the purchase of said 
property, and avers that he paid Everett for the property the sum of 
$20,000 in cash, which money was her own, and that Mallory himself 
was a bonafide purchaser, without any notice or knowledge that the deeds 
from Baker to Everett were intended to be mortgages, or of the pendency 
of the àttachment suit of Hilton & Waugh. The plaintiff not having 
waived an answer under oath, Mrs. Malone's answer, which is under 
oath, and responsive to the bill, is évidence for her, and must prevail, 
unless it is overcome by the testimony of two witnesses, or one witness 
and corroborating circumstances which are équivalent in weight to the 
testimony of another witness. Vigel v. Hopp, 104 U. S. 441; Morriaon 
V. Durr, 122 U. S. 518, 7 Sup. Ct. Rep. 1216. 

In the treatment of this case I will first address myself to the inquiry 
whether, under the proofs, any actual bad faith is imputable to Mrs. 
Malone in this transaction. The main facts bearing upon this ques- 
tion, as éstablished by the évidence, are thèse: Mrs. Malone was the 
adbpted phild bf William Hart, of Cleveland, Ohio. In 1865, shortly 
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after her marrîage, Mr. Hart gave, and conveyed to her a hoUsé and lot 
in the city of Cleveland, of the value of $20,000, which she sold a few 
years afterwards for $26,000 Shethen purchased anditnproved another 
property at a cost of $22,000, which she sold in November, 1873, for 
$48,000. At that time, undoubtedly, shehad an estate in her own right 
of at least the amount last-named. Mr. Hart and Mr. Màlone wcfe then 
■engaged in business as partners. Mrs. Malone loaned theni money. 
They failed, and went into brankruptcy in 1875. They then otved her 
about $28,000, which she proved in bankruptcy, receiving a dividend of 
25 per centum only. There is satisfactory proof that after Malone's dis- 
charge in brankruptcy he distinctly recognized hisliability to his wife for 
the old indebtedness, and repeatedly promised her that he would pay it. 
She sub&equently made him additional loans of considérable sums. With- 
outgoingintofurther détails, I content myself with saying that theproofs 
«learly satisfy me that in December, 1883, Mr. Malone justly owed hiS 
wife far more than $20,000. 

In 1878 Mr, Malone went into the oil-producing business in McKean 
county, Pa., with George A. Baker; Malone superintending the putting 
down of weUs and disposing of the product. The lands they opératéd 
upon (which included those in dispute) were purchased by Baker, and 
the title was in him; but by an unrecorded contract it was agreed that 
after Baker was reimbursed his purchase money, etc. , he should convey 
an undivided share of the property to Malone. But it seems that Baker 
never was reimbursed. and he continued to hold the entire title. Baker, 
individnally, and Baker & Malone, became largely indebted to Everètt, 
Weddell & Go., bankers, of Cleveland-, Ohio, of which firm Dr. Everett 
was a member. In 1880 that indebtedness in the whole much exceeded 
$300,000, On or about February 11, 1881, Baker and Dr. Everett sent 
Virgil P. Kliïieand W. L. Lord, from Cleveland to McKean county, With 
the two deeds-dated November 20, 1880, already mentioned, froni Baker 
to Everett, with instructions to put them on record, ahd take possessioû 
of the property for Dr. Everett; and this they did. Those gentlemen éx- 
hibited to Malone the deeds, and informed him that Baker had sold the 
property tô Dr. Everett to liquidate the debt Baker & Malone owed Ev- 
erett, Weddell & Go. Mr. Lord, who was then Baker's book-keeper, and 
who testified' in this case for the plaintiËf, spéaking of what ocourred at 
that intervdeWj says: 

"Mr. Malone made objection to it. He expressed great surprise at the 
< summary proceeding,' as he called it, in closing up the flrm. And he said 
he had no knowlédge at ail; supposed Mr. Baker was a very wealthy man, and 
was very much surprised at our coming down there, and taking possession Of 
the property as we did; and Mr. Kline and I both labored with him a long 
while; and at last, by Mr. Kllne, as the authorized agent of Dr. Everett, glv- 
ing him a paper to the efifect that he would be held harmless in the future, he 
consented to the transfer. " 

Mr. Lord further testified that both Kliné and himself represented to 
Malone that the sale by Baker to Everett was absolu te, and called "his 
attention to thé fact that it would not begin tô pay the indébtediiess bf 



SATTEEFIELD V. MALONB. 449 

Mr. Baker to Everett & Weddell." The paper which Kline gave Ma- 
lone was a release of his liability to Everett, Weddell & Co. for the in- 
debtedness of Baker & Malone. Kline's testimony corroborâtes Lord's. 
After they had thus taken possession of the property, they employed 
Malone to superintend it for Dr. Everett, at a salary, and he continued 
60 to act until the subséquent sale. 

It appears that beibre Mrs. Malone came to Pennsylvania she had 
bought and sold several pièces of real estate. She moved to McKean 
county in the spring of 1880. Shortly afterwards she bought an oil 
property. This purchase she made through one Townsend, an oil op- 
erator She put down wells on that property, and then sold it at a 
profit of $7,000. It is shown that she had often spoken to Lewis E. 
Mallory about buyiug an oil property for her. He was a near neighbor, 
engaged in the oil-producing. business, and in buying and seJling oil 
lands. In 1883, and prior thereto, Mr. Malone wae speculating largely 
in oil, and was much on the floor of the Oil Exchange at Bradford. 
Mrs. Malone testifies that several times she had requested herhusband to 
buy an oil property for her, and that he replied "that whenever I foùnd a 
property that suited me, he was ready to pay me." She states that she 
considered the spéculative business in which her husband was engaged 
as hazardous, and was afraid he might lose her money, and she adds: 
"I wanted it so that if anything happened to my hûsband I could take 
care of my parents and children." 

In Deceraber, 1883, Dr, Everett employed C. D. Angell, a real-rcstate 
broker at Bradford, Pa. , to sell the lands in coritroversy. Angell informed 
Mr. Malone that they were for sale, and could be bought for $20,000. 
No communication whateverhad taken place on thesubject betweenDr. 
Everett and Malonp, and the latter was sùrprised to learh from Angell that 
the property was for sale. Mrs. Malone was then in the'city of New 
York, where she had been for several months. Mr. Malone wrote to hër 
that .the property was for sale at the price named, and that it would be 
a good purchase, and he incloSed her a check payable to her order for 
$20,000. Mrs. Malone wrote to Mr. Mallory to make the purchase for 
her, and sent him the check, indorsed payable to his order. Mallory 
saw Angell, and, \(^ithout disclosing his principal, concluded the purchase 
in his own name. Dr. Everett's deed to Mallory, dated December 17, 
1883, was brought to Bradford by John H. Webster, Dr. Everett's law- 
yer, and by him was delivered to Mallory upon his payment of the pur- 
chase money, $20,000. This money was the proceeds of the Malone checik. 
A few days afterwards Mallory conveyed the property to Mrs. Malone. In 
this purchase Malone did not act as his wife's agent, or represent her at ail. 
He did not participate in the negotiations. He took no part in the trans- 
action whatever, except to inform his Wife that the property was for sale, 
and would be a good purchase, and to send her a check for $20,000 to buy 
if she thought proper. That money honestly belonged to Mrs. Malone, 
a!nd beyond any manner of doubt it was paid by her, through Mallory, 
to Dr. Everett for the property. The sale by Dr. Everett was not solic- 
ited or suggested by Mr. or Mrs. Malone. It was Everett's own volùn- 
v.35F.no.7— 29 
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tary act. He was anxious to sell, and was seekîng a purchaser. The 
price was presumably fair, and the highest obtainable. Nothing to the 
«ontrary appears. At any rate, the sale was satisfactory to Dr. Everett. 
Of him it is hère to be said that, whatever was the nature of his title, he 
seems to hâve entertained no doubt as to his right thus to dispose of the 
property. In truth, the debt' for which it was taken far exceeded its 
value. Furthermore, if the property was not taken in absolute payment 
thereof, then no part of that large indebtedness, or sum of $150,000, has 
ever been paid at ail. 

What foundation, then, is. there for the charge that Mrs. Malone's title 
is "fictitious" or "fraudulent?" I hâve searched through the proofs in 
vain ta disçover any évidence to sustain such charge. Circumstances 
calculated to excite suspicion are not enough to establish fraud. Morrison 
V. Durr, mpra. But even suspicious circumstances are wanting hère. 
Mrs. Malone*s employaient of Mallory in this business she satisfactorUy 
explains, if any explanation were needed. The property was offered for 
sale, and Mrs. Malone had a perfect right to buy, and to employ whom 
she pleased to act for her. That Malone himself kept aloof is a circum- 
stance whiçh is not prejudicial to his wife. In the course of his cross- 
examination, Malone having stated that hedid "not want to be a pur- 
chaser of the property," and being asked why not ? answered : " Because 
I,was anpoyed at the way they ha,d undertaken to sell the property, and 
thought if I came in as a purchaser they would probably raise the price, 
thinking I knew more about it than any one else; and as they had not 
consulted me with référence to selling the property, I didn't want to hâve 
anything to do with it." In this, surely, there is nothing of which the 
plaintiff has any right to complain. Dr. Everett is not complaining, 
but is coijtent with the sale. I inay hère add that I am quite unable to 
see that by reason of any relation which had existed between Malone and 
Baker, the former was precluded pn any légal or moral ground from pro- 
moting the purchase of the property by his wife, or, indeed, from buy- 
ing it himself. Upon this branchof the case my conclusion is that Mrs. 
Malone's title is freefrom any taint of actual fraud, and if it can be over- 
thrown by the plaintiff it must be for some other reason. 

This brings us to the question whether the deeds from Baker to Ever- 
ett were absolute conveyances^ as they purport to be, or mortgage securi- 
ties, as the plaintiff asserts. The bill, upon information and belief, al- 
lèges that the agreement for reconveyance or defeasance was not reduced 
to writing, but v^as by paroi, or, if in writing, was not recorded. It ia 
certain that no such writing was çver recorded, nor has it or a copy been 
produced. In respect to its provisions, no witness undertakes to do more 
than giye its bare substance as r«;ollected. Baker testifies that in June, 
1884, at the timepf a settlement between him and Everett, Weddell & 
Cp,, he delivered ' tbe written defeasance to J. H. Webster. But, ac- 
côrding to what I think is tlie weight of the évidence, that settlement 
wasconfined to so much of the fndebtedness as was secured by mortgagea 
on real estate in Ohio, and, did not concern the Pennsylvania property 
at ail. Mr. Webster, after diligent search, has not been able to find 
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stich paper; and states that he hâs nb knpwledge ôf, ànd neversawit. 
Withoût undertaking to détermine whether the defeasance agreement 
was reduced to writing, or rested in paroi only, it is enougîi for me to 
say that I think the évidence does fairly show that originally said deeds 
were intended to operate as mère securities in the nature of lîiortgagès; 
But the pkintifiPs case has this most remarkable feature: that his own 
proofs, taken in chief, tend to prove that in Febrùary, 1881, Baker and 
Bverett made a new agreement, whereby the conveyances became abso- 
lute, and that Baker signed a paper so stipulatirig. The witliesses to 
show this are Mr. Kline, who was acting in this business as attomeyfor 
both Baker and Dr. Everett, and Mr. Lord, who Wàs then in Baker's 
employ. Mr. Kline testifies that a few days before their visit to Mc- 
Kean county, aiready referred to, "some papers were executed hère in 
the city of Cleveland, and a settlement had, and basis fixed upon whieh 
the papers or the Pennsylvania property became absolute, as I recollect 
it." This statement Mr". Kline made when testifying in chief 1 Upon 
cross-examination he stated, with more positiveness, perhaps, that Baker 
signed a paper declaring that the deeds were absolute. He further testi- 
fied that the deeds were taken down for record as absolute conveyances, 
and he adds: "Ishowed Mr. Malone the terms upon which the prop- 
erty there had liquidated their liability." Upon re-examination Mr. 
Kline adhered to the statement that Baker signed such a paper. On 
this point Mr. Lord's testimony, though less full than Kline's, is corro^ 
borative of Baker's having signed sùch paper. Mr. Kline states that the 
paper was delivered to George A. Berry, a lawyer of McKean coanty. 
Mr. Berry afterwards became insane. His testimony was never taken. 
In view of Mr. Kline's professional relations to both the parties, is it 
likely that he is mistaken? The att'^nding circumstances, viz. , the send- 
ing of the deeds to McKean county, the putting them on record, and thè 
change of possession of the property, corroborate what Kline states as 
to the "settlement had," and the "basis fixed," whereby the "property 
became absolute." Besides, no little weight is to be attached to the 
contemporaneous déclarations made by Kline and Lord, the représenta- 
tives of Baker, to Malone, that Baker had sold the property to Everett 
in liquidation of the debt owing by Baker and Malone, Nor is the fact 
of the release to Malone, executed on that footing, without significance. 
It is true that George A. Baker contradicts very positively the state- 
ments ôf Kline, and testifies that the deeds continued to be what they 
were originally, mortgage securities; and perhaps there are some circum- 
stances in évidence tending to corroborate him throughout. But it is to 
be remembered that the évidence of an agreement and settlement by 
way of liquidation of the debt, under which the deeds became absolute, 
and the signing by Baker pf a writing so declaring, was introduced ihto 
the case by the plaintiff, and dîd not corne in by way of défense. 

Now, under the pleadings, the burden of proof hère is upon the plain- 
tiff. In Lance's Appeal, 112 Pa. St.,466, 4 Atl. Rep. 375, the court said: 

" To convert a deed absolute on its face into a mortgage, by paroi testimony, 
Bucb'testimony must be clear and spécifie, of a character such as will leavôln 
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the miud of a chancelier no hésitation or doubt, and failing this, the effort to 
impeach the légal character of thé deed must be regarded as abortive." 

This rule, it seeœs to me, is applicable in its fuU force, hère; and I 
think a chancellor, looking at the whole case, might well hesitate to dé- 
clare the deeds from Baker to Everett to be mortgages. 

But were it conceded that the évidence v^arrants such a decree, it would 
still remain for the plaintiff to show that Mrs. Malone, when she pur- 
chased, had knowledge or notice, express or constructive, that the deeds 
,were mortgages, or of the pendency of the foreign attachment at the suit 
of Hilton ,& Waugh. Mrs. Malone not only swears in her answer that she 
had no sucl^, notice or knowledge, but she has so t>)stified. That she had 
any actual notice or knowledge of the foreign attachment there is no évi- 
dence whatever. Nor is there sufiicient évidence of her knowledge, or of 
any actual notice to her, that the deeds from Baker to Everett were mort- 
gages, to overcome her answer. The évidence against her in this par- 
ticular is weak and inconclusive; and, upon the whole, I am satisfied 
that she purchased in ignorance that said deeds were ever intended to be 
mortgages, or that it was so claimed. Mr. Malone has testified that he 
had no knowledge of the existence of the deeds until they were exhibited 
to him by Messrs. Kline and Lord, and no information as to their charac- 
ter, or as to the nature of the transaction between Baker and Everett, other 
than what he learned from the deeds themselves and the représentations 
of Kline and Lord, The testimony of those gentlemen tends to corrobo- 
rate Malone in this regard. Besides, is it likely that he would hâve 
sanctioned the investment of $20,000 in this property, had he known 
that the Baker deeds were simply mortgages? True, Mr. Baker testifies 
that he had so iuformed Mr. Malone. But, having regard to the entire 
proofs, I am not prepared to accept Mr. Baker's testimony as correct. 
I think the weight of the évidence is towards the conclusion that Mr, 
Malone had, no Knowledge or xeason to believe that the deeds were oth» 
erwise than as they appear on their face. But after ail, in this transac- 
tion Malone did not act a^ agent for his wife, and therefore his knowl- 
edge, if any he had, would not be imputable to her. And this remark 
is applicable to the matter of the foreign attachment. 

But it is claimed that the testimony of Lewis E. Mallory, who was a 
witness for the défense, shows that he had knowledge that the Baker 
deeds were mortgages, and that his knowledge affects Mrs. Malone. The 
portion of Mallory's testimony, which, it is supposed, sustains this po- 
sition, is as folio ws, the answers being made in response to questions in 
chief: 

Question. "State whether or not, at the time you made this purchase of the 
property in controversy, you had any knowledge wliatever that there was any 
claim against it, or any dispute as to the title? Answer. I hadn't the least 
knowledge in the world; not the least. Q. Did you know, or had you ever 
Iieard, that it was alleged that the deeds from George A. Baker to Everett 
were mortgages? A. I never heard anything of the kind. It was turned to 
Everett as seclirity for money, as I understood it, and that by getting it from 
Everett we had it straight, without anyincumbrance whatever. Q. Your in- 
formation was, then, that it had been given to him for debts? A, Yes, sir; 
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as we frequently do hère; Ihat the banks will take a mortgage on the prop- 
erty, and hold it for the money; and I supposed this property had been put up 
with Everett for money, and got so far in that it couidn't be ciosed eut; and 
I hadn't any idea that anything else could be against it. * * * Q. Did 
you ever know or hear, prior to the beginning of this suit, or since this suit 
was begun, that the deeds made from Baker to Everett were given for any- 
thing but money paid direct for them? A. No, sir; I never did. Q. Did 
you ever hear, prior to the commencement of this action, that anybody claimed 
that they hàd first been given as a pledge for money? A. I never did." 

After Mallory's examination was ciosed, on a subséquent day, he was 
reoalled by the défense before the examiner, and, his attention being di- 
rected to his second and third above-quoted answers, he testifled that 
any information he had on that subject was acquired long after his pur- 
chase, and that at that time he had no knowledge nor any idea that the 
Baker deeds were mortgages, or anything of that nature. This re-ex- 
amination of the witness took place without leave of court, and was ob- 
jected to as not permissible under the equity practiee. Without decid- 
ing whether or not this later testimony should be admitted, I will dis- 
pose of this part of the case without taking it into considération. 

XJndoubtedly a principal may be charged with constructive notice by 
reason of his agent's knowledge. But the established doctrine in Penn- 
sylvania is that, in order to so affeet the principal it must be affirnaar 
tively shown that such knowledge was acquired by the agent in the 
course of the business in which he was employed for his principal. 
Houseman v. Association, 81 Pa. St. 256, 262; Barbowr v. Wiehle, 116 Pa. 
St. 308, 9 Atl. Rep. 520. The suprême court of the United States, in- 
deed, in thé case of Distilkd Spirits, 11 Wall. 356, 366, stated the rule 
more broadly, holding the jarincipal to be bound by his agent's knowl- 
edge, no matter when acquired; but with this important qualification: 
that the principal "is not bound by knowledge communieated to the 
agent, unless it be présent to the agent's mind at the time of efifecting the 
purchase;" and of this there should be"c]ear and satisfactory proof." Id. 

As to vvhat is sufScient notice to a purchaser of real estate of an un- 
recorded title, or adverse claim, the settled rule is that the information 
must corne to him from some one who is interested in the estate^ or from 
some authoritative source. Mère rumors are not notice, nor do they im- 
pose upon a purchaser the duty of inquiry. Kems v. ^icope, 2 Watts, 75; 
Churcherv. Giiernsey, 89 Pa. St. 86; Hottenstein v. Lerch, 104 Pa. St. 460. 

Bearing thèse légal principles in mind, let us now turn to the évidence 
relating to this matter. The plaintifF himself made no attempt to show 
that Malloiy had any knowledge of the alleged defeasible character oiF 
the deeds from Baker to Everett. Nor was Mallory cross-examined at 
ail upon this subject. So that the above answers contain the entire 
évidence tending to bring home to Mallory such knowledge, and thus to 
fasten constructive notice on Mrs, Malone. Now, there are no circum- 
stances in the case indicative that Mallory possessed any information 
touching the dealings between Baker and Dr. Everett, or that he had any 
means of such information. They resided at Cleveland; he at Bradford. 
So far as appears, Baker and Everett were strangers to him. He had 
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hâd nô coniiectipû, hëar or remote, with this property, or with the con- 
veyances from Baker to Everett. His negotiations for the purchase were 
conducted at Bradfoî'd, occupying only a few 'days; and he was not 
broaght in fiontaot with any one who had knowledge that tiie deeds wero 
mortgages, or were claimed so to be. As we hâve already seen, Mrs. 
Malone had nosuch information. Neither had C. D. Àngell, with whom 
Mallory negotiated; at least thçre is not the slightest évidence that he 
had any. Angell states that Mallory inquired of Mr. Webster whether 
the title was good, and Webster assured him that it was, tracing the 
chain of transfers to some extetlt; and Mallory then decided to take the 
property. Mr. Webster confirmé this; and he testifies that not one word 
was said about the deeds ever having been pledges or mortgages, and that 
at that time he himself had no knowledge that they were so, or that it 
was so alleged. The second and'third above-quoted answers of Mallory, 
if considered alone, do not, I think, satisfactorily establish that, at the 
time he was acting for Mrs. Malone in this business, he had any definite 
information or clear conception in respect to the transaction between 
Baker and Everett. Thèse answers are confused, and there seems to be 
an incônsistency aboUt them. He'starts out with the positive assertion, 
"I never heard anything of the kind;" — î. e., that it was alleged that the 
deeds from Bakôr to Everett were mortgages. If he had any informa^ 
tion on the subject, the answers do not disclose how he acquired it, or 
from whom, or the estent of it, or that it was présent in his mind when 
he made the purchase. The latter part of the second of thèse answers 
indicates that the witness was really giving utterance to his mère con- 
jectures. "And I supposed this property had been put up," etc., is his 
ianguage. But thèse two answers must be read in connection with those 
which preceded and folio wed. He previously had said that when he 
purchased the property he had not "the least knowledge in the world; 
not the least," that there was any claim against it, or any dispute as to 
the title. And at the last he most explicitly déclares that prior to the 
bringing of the présent suit he did not know and had never heard that 
the deeds from Baker to Everett were given for anything but "money 
paid direct for them," or that any one claimed that they had first been 
given. as a pledge for money. To hold, then, Mrs. Malone chargeable 
with cônstructive notice by reason of anything contained in Mallory's 
above-quoted testimony would be to put an overstrained and unfair in- 
terprétation upon it as a whole. The burden of proof hère, as in other 
particulars, is upon the plaintiff, and the answer must be overthrown. 
I am of the opinion that the proofs are insufScient to charge Mrs. Ma- 
lone with either actual or cônstructive notice that the Baker deeds were 
mortgages. 

Waiving the question whether notice at the time of the purchase of 
the pendeiicy of the foreign attachment at the suit of Hilton & Waugh 
would hâve affected unfavorably Mrs. Malone's title, even upon the 
theory that said deeds were mortgages, let us now briefiy inquire whether 
she is chargeable with cônstructive notice of the same. We hâve al- 
ready seen that she had no actual notice of the attachment. Neither had 
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Mallory. It will be observed that the deeds from Baker to Everett were 
recorded in McKeau county on February 12, 1881, and the suit of 
Hilton & Waugh was not commenced until more than three months 
later. The suit was for the recovery of a money dfemand against Baker, 
and was against him alone- The attachment was of Baker's right, title, 
and interest in the lands. Now, as Mrs. Malone is not claiming under 
any subséquent aliénation or transfer by Baker, and had no dealings at 
ail with him, the doctrine of lis pendms bas no application whatever to 
the case. Dovey's Appeal, 97 Pa. St. 153. To affect with constructive 
notice even a subséquent purchaser of attached real estate from the de- 
fendant in a foreign attachment j it is necessary that a timely entiy should 
be made on the judgment doeket of the names of the parties, etc. 1 
Purd. Dig. p. 825, pi. 16; Ridgway'à Appeal, 15 Pa. St. 177. Hère the 
proper entry was made (but not until May 22, 1881) in the name of 
Gfeoîfge A. Baker. But this foreign attachment piroceeding was not in 
the channel of Everett's title, nor connected with it; therefore a pur- 
chaser from Everett had no concem with it. A purchaser is not affected 
with constructive notice of anything which does not lie in the iine of the 
title. Woods V. Farmere, 7 Watts, 382; Hetheringtonv. Clark, 30 Pa. St. 
393; Maid v. Rider, 59 Pa. St. 167. In McLanahan v. Reeside, 9 Watts, 
510, it was said by the court that a créditer, in the examînation of a 
title, would of course stop at a conveyance absolute on its face, and ro- 
ferring to nothing beyond. "He would hâve no reason to suspect that 
further seatch would leâd to a defeasance, of which, not lying in the 
channel of thè title, he would not, though actually recorded, be boùnd 
to take notice." Id. So hère Mrs. Malone, finding on record absolute 
deeds from Baker to Everett, was not bound to prosecute a later seatch. 
It foUows then that constructive notice of the attachment is not to be 
imputed to her. 

And now it only remains for me to déclare as the judgment of the 
court, based upon a most careful considération of the proofs, that in no 
view of thé case permissible under the évidence is the plaintiff entitled 
to any relief. 

Let a decree be drawn dismissing the bill, with coets. 



Phelps ». Elliott «t cH. 

{Oireuit Court, 8. D. New York. Juif 10, 188& 

l, Vendob anp Vendée— Pueohasb Penedig Appeal— Mercantile Sbcum- 
TiEs— Bonds. 

Where bonds held by a receiver, in a suit to adjudicate the ownershîp of 
the fund evidpnced by them, are, on dismissal of the complaint, tufned over 
by him, under order of court, to the défendant, who sella the same to a pur- 
chaser having knowledge of the fdct that an appeal bas been taken, but 
without a iwpersedèas, such purchaser takes subject to thé détermination of 
the cause on the appeal, though the bonds are of the nature of mercantile 
securities. 
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3. Fkaud—Pleadhîg. 

PlaintiflE, as assignée in bantruptcy of one M., brouslit suit against M. and 
W. to recover as assets money collectée by them on a cialm against the United 
States, alleged to hâve been fraudulently concealed and transferred to W. for 
M.'s use. The fund was placed with a receiver, and invested in bonds. The 
complaint was afterwards dismissed on demurrer, and an appeal talien with- 
oui a supersedeas. By order of the court, the bonds wete turned over to M., 
who sold them to the présent défendants, who had knowledge of ail the cir- 
cumstances. On the appeal, the ofder dismissing the complaint was reversed, 
without passing on the merits'. The complaint in the présent action allèges 
that the title to the fund was adjudged by the appellato court to be in plain- 
tifif, and omitted to charge the grounds of fraud ou the part of M. as set up in 
the original action. Seid, that the adjudication did not hâve the effect al- 
leged, and that the complaint is defective for want of sufflcient allégations of 
fraud, 

3. Limitation ot Actions — Running of Statute. 

Where, in a suit to adjudicate a claim to a certain fund, the bill was dis- 
missed on demurrer, and an appeal was taken. but there being no supersedeas 
the bonds evidencing the fund were turned over by the receiver under order 
of court to the défendant tberein, who fraudulently, as allegod, sold the same 
to the présent défendants, a bill to recover the bonds not brought within six 
years (the limitation prescribed in auch cases by local statute) from the time 
plaintifi flrst had Isnowledge of the sale will be dismissed, though six years 
had not yet elapsed since the reversai on the appeal of the order in the orig- 
inal cause. 

4. Sàmb— Plbading — Plea op Longeh iNCLtroBS Shortbb Statutort Bab. 

A suit in equity by an assignée in bankruptcy to recover certain bonds 
against parties to whom, as alleged, they had been fraudulently transferred 
by the bankrupt, must, under Rev. St. U. S. § 5057, be brought within two 
years from the time of the discovery of the alleged fràudulent transfer, and 
if it is necessary to raise such a deiense by plea it is sufflciently raised by a 
plea of the ordinary bar of six years; that period necessarily including the 
shorter. 

In Equity. 

H. B. Titus, for complainant. 

WiUliam. G. Choate and John Selden, for défendants. 

Wallace, J. This cause has been argued for the complainant upon 
the theorjr that the bill of complaint sufficiently avers that he, as the as- 
signée in bankruptcy of one McDonald, became entitled to a claim against 
the United States for cotton destroyed during the war of the Rébellion; 
that, by fraudulelit concealment and misrepresentation of McDonald, the 
claim was included among the supposed worthless assets of the bank- 
rupt's estate, and sold as such at a public sale, made by order of the 
bankrupt court, and was bought by one White for the sum of $20 for 
McDonald himself, and with money furnished by McDonald; that Mc- 
Donald obtained an award against the United States for the sum of $197,- 
191 in gold, which award he assigned to White; that in September, 
1874, the complainant brought an action in the suprême court of the 
District of Columbia against White and McDonald to restrain them from 
receiving the sum to be paid upon the award, and to obtain a decree 
that the fund arising therefrom be adjudged to belong to him; that by 
certain intérlocutory orders or decrees made in the progress of thçit cause 
one Riggs was appointed a receiver, and came into the possession of 
ifl07,012, partof said fund, and was directedto invest the same in bonds 
of the District of Columbia, and to hold the fund thus invested subject 
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to the rights of the complainant during the pendency of the suit; that 
Riggs, as receiver, did invest the sum iu such bonds; that the suprême 
court of the District of Columbia decided the cause adversely to the com- 
plainant, but on appeal from the decree to the suprême court of the 
United States the latter court reversed the decree, and adjudged that the 
title to the said claim and award was vested in the complainant, (99 U. 
S. 298;) that during the pendency of the suit McDonald, in fraud of the 
rights of the complainant, obtained possession of the bonds from the re- 
ceiver, and sold and delivered them to the défendant; and that the de- 
fendant, at the time of purchasing the bonds, had full knowledge of the 
complainant's rights, of the pendency of the suit, and that the sale ito 
them by McDonald was made with intent to defeat the complainant's 
rights. The prayer of the bill is, in substance, that it be adjudged that 
the défendants acquired no title to the bonds, and be required to deliver 
them over to complainant, or account for their value. The défendant is 
one of the surviving members of the banking firm of Riggs & Co. Riggs, 
who was a member, died in 1881. Originally Kieckhoefer, another of 
the surviving members of that tirm, was a party défendant; but he de- 
murred to the bill, the demurrer was sustained, and as to him the bill 
bas been dismissed. The suit was cornmenced as to the présent défend- 
ant August 20, 1884. 

The proofs show, that McDonald was adjudged a bankrupt by the dis- 
trict court of the United States for the Southern district of Ohio Decera- 
ber 10, 1868; that the complainant wasappointed assignée, and received, 
February 12, 1869y an assignment in due form of ail the bankrupt's es- 
tate; that McDonald, who was a British subject, had at the time a claim 
against the United States for cotton destroyed by the army, which he 
was aware was one of strong equity and in respect tô which he enter- 
tained a hope of obtaining relief and compensation; that he described it 
so vaguely in his schedule of assets in the bankruptcy proceeding as to 
concealits real character from the complainant; that in September, 1869, 
the complainant petitioned for and obtained an order from the court in 
bankruptcy to sell ail the uncoUected accounts belonging to the estate of 
the bankrupt at public sale, and on or about September 27 th sold them 
at such sale to one White for the sum of $20; that this purchase was 
made for McDonald ; that McDonald was enabled to and did prosecute 
his claim against the United States before the joint British and American 
commission organized under the treaty of May 8, 1871, between the 
United States and Great Britain, as though he had never been divested 
of it; that the claim was adjudged to be valid, and the commission 
awarded him the sum of $197,190, to be paid in gold by the government 
of the United States; that upon learning of the award the complainant 
brought a suit in the suprême court of the District of Columbia against 
McDonald and White to recover the amount, and to restrain them from 
collecting it; that one Riggs, a member of the banking firm of Riggs & 
Co., was appointed a receiver in that suit, and as such receiver was di- 
rected to invest $107,012, part of the award which came to his hands, 
in District of Columbia bonds, and to hold the same thus invèsted sub- 
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ject to therights of the parties in the suit; fhat the receiver did invest 
in the bonds as directed; that McDonald and White demurred to the 
bill filed by the complainant, and the court sustained the demurrer, and 
dismissed the complainant's bill, and by its decree directed that the bonds 
— "the funds bèlonging to the cause"— be delivered by the receiver to 
McDonald and White; that the complainant caused an appeal to be en- 
tered in the cause, but did not give security or obtain any order sus- 
pending its opération; that McDonald called upon the receiver and de- 
manded the bonds; that the receiver was aware that the appeal had been 
entered, and being in doubt as to his duty went to the judge who de- 
cided the cauise for instructions, and was instructed that his functions 
were at an end, and that it was his duty to deliver the bonds to McDon- 
ald; that the receiver delivered the bonds, and thereupon McDonald ap- 
plied to Riggs & Co. to purchase them; that Riggs & Co. were informed 
ofwhat had taken place in référence to the decree, the appeal, the in-, 
structions by the judge to the receiver, and, after Consulting with the re- 
ceiver, concluded that McDonald could rightfully sell the bonds, and 
thereupon, June 28, 1875, bought them, paying the full market price 
àt which they were then selling; that the complainant, by his attomey, 
had full knowledge of the transaction at the time it took place; that sub- 
sequently the appeal taken in the cause was heard by the suprême court 
of the United States, and that court, in May, 1879, ordered by its man- 
date that the decree of the court below be reversed, and the cause be re- 
manded for ftirther proceedings in the court below "in conformity with 
the opinion;" that afterwards, the complainant filed a supplemental bill 
in the cause in the suprême court of the District of Columbia, setting 
forth the sal<ô of the bonds by the receiver and the payment of the pro- 
ceeds therèof to McDonald and White, and praying for a money decree 
against McDonald and White for the sum received by them; that subse- 
«juently McDonald was adjudged in contempt for not restoring the fund 
to the iîourt, and a decree pro cotifesso upon the original and supplemental 
bill was ordered, and July 8, 1880, a final decree was entered in the 
tiause adjudging that McDonald and White pay the complainant the sum 
of $58,735.' 

The proofs suffioiently show that the purchase by McDonald, in the 
name of White, at the assignee's sale of the claim against the United 
States, and' his subséquent prosecution of the claiïn to an award, were 
acts in consummation of an original fraudulent design to conceal the 
real character of the claim from the complainant, and appropriate the 
fruits to hiffiself in fraud of the creditors represented by the Complain- 
ant. The dooumentary évidence exhibits substantially every fact averred 
in the bill which was considered. by the suprême court of the United 
States upon the demurrer; and aa that court held the facts alleged suffl- 
cient to establish prima fade the fraudulent character of McDonald's 
acts, that' character must be attributed tothem now upon the dooument- 
ary évidence. The bill, however, eontained allégations which are not 
in the présent bill, and which were doubtless considered by the court as 
suffioiently averring a concealment by McDonald of the true value and 
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character of bis claim agair\st the United States from hîs assignée in 
bankruptcy which was constructively if not actuàlly fraudulent. It de- 
tailed the particulars of the transaction eut of which the claim aroge, 
and set eut- literally the description of the claim as it was inserted by 
McDonald in bis scbedule in the bankruptcy proceedings, and thus, by 
contrasting the real character with the described character of the claim, 
enabled the court to see that McDonald had not only omitted to give 
such a description of it as it was hîs duty to givç to bis trustée, but bad 
given one which was misleading. In the présent bill tbere is no aver- 
meht of any fraudulent suppression of the character or value of the 
claim by McDonald which led or was intended to lead the complainant 
as assignée in bankruptcy to believe that the claim was worthless or of 
little value, or of any fact from which a fraudulent intention to conceal 
the real character or value of the claim from the assignée on the part of 
McDonald can be implied. The averment is that the " claim was im- 
perfectly described by said bankrupt in bis scbedule ofassets and desig- 
nated as worthless," without more. There is no avennent of a fraudu- 
lent purchase of the claim by him, or that the title to the claim did not 
pass by the sale made by the assignée; nor is there any averment which 
by any implication is inconsistent with the theory that McDonald pur- 
chased tbe claim, Ibrough the instrumentality of Wbite, at the sale of the 
assets, believing it to be one of little or no value, or which suggests any 
bad faith in the transaction upon bis part. There is no averment that 
the complainant was niisled or deceived by the acts of McDonald. There 
is notbing in the bill which amouiits to a direct assertion that the com- 
plainant ever had any équitable title to the award except the allégations 
respecting the adjudication of the suprême court of the United States. 
The averment in the bill that the suprême court of tbe United States 
"adjudged that the title to the said claim and award became vested in 
the plaintiff as assignée in bankruptcy" is not eslablished. Wh^t was 
adjudged by that court on appeal from the decree of the court below is 
found in the mandate of that court. The mandate remanding the cause 
for further proceedings in the court below in conformity with the opinion 
is in thé usual tbrm of tbe adjudications of that court upon the reversai 
of à judgment. The opinion contains no directions to the court below 
to enter an absoluté or final decree for the complainant. It instructs 
the court below that the facts alleged in the bill, and admitted by the. 
demurrer, weré sufRcient to entitle the complainant to the relief sougbt 
by bis bill. Not only is there nnthing in it, direcUy or by implication, 
to preclude the court below from allowing tbe défendants to answer tbe 
bill in conformity with the practice prescribed by the thirty-fourtK 
equit}' rule, but it distinctiy states that the facts of the case as presented 
by the demurrer "may come again before the lower court, and perhaps 
before this court, upon the answers of the appellees and the testimony 
adduced by the parties," and that it is the purpose of the court to leave 
bùth courts free to décide the case upon the merits "unfettered by any- 
thing contâined in this opinion." The court merely adjudged that the 
demurrer of the défendants was bad in law. Its judgment was ip no 
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sensé an adjudication upon the merits that the complainant ever was tha 
équitable owner of the award. 

If, when Riggs & Co. purchased the bonds in suit, the complainant 
was the équitable owner of the award, and as such had an équitable title 
to the bonds which were in the hands of the receiver, and represe ated 
the fund in litigation between the complainant and McDonald and White, 
it is plain that their purchase could not divest his title. There is no 
évidence that either member of the firrn had any notice of the supposed 
equities of the Complainant beyond the fact that he had brought the 
suit which had been decided against him, and except as they are af- 
fected by the conséquences of this information they acted in entire good 
faith in purchasing the bonds. But they had sufficient notice to put 
them upon inquiry as to his rights; and, consequently, knowledge is to 
be imputed to them of ail the facts to which such inquiry might hâve 
led. They doubtless believed that the decree of the suprême court of 
the District of Coiumbia establishfed the invalidity of the complainant's 
daim to the fund, but they were not justified in reposing upon that be- 
lief, especially when they knew that an appeal had been taken from the 
decree. No decree that is not final between the parties is a protection 
to one purchasing with notice of the pendency of the suit, unless per- 
haps in cases where a sufficient interval bas elapsed since its rendition 
to justify the belief that the successful party bas abandoned his claim, 
or does not mean to press it further. The gênerai principle that a pur- 
chaser under a decree is unaffected by errer in the decree, and has a 
right to présume that the court has properly investigated and adjudged 
the rights of the parties, is well settled; and although the judgment or 
decree may be reversed, yet ail the rights acquired at a judicial sale, 
while it was in full force, and which it authorized, will be protected. 
Voorhees v. Bank, 10 Pet. 449; GrignorCs Lessee v. Astor, 2 How. 319; 
Gray V. BrignardeUo, 1 Wall. 634; McGoon v. Scales, 9 Wall. 23; Davis 
V. Gaines, 104 U. S. 386. But this principle only applies to sales made 
under and by the decree. Ludlow v. Kidd, 3 Ohio, 550. Except as to 
such purcxiasers the rule is that ail persons who rely on appealable dé- 
cisions must take the risk of the ultimate décision. Thomas v. Town of 
Landng, 14 Fed. Rep. 627; Debell v. Fozworthy, 9 B. Mon. 228; Wafson 
V. Wîtson, 2 Dana, 406; Norton v. Birge, 35 Conn. 261; Gilman v. Ham- 
ilton, 16 m. 225. Nor could Riggs & Co. acquire any title by Iheir pur- 
chase as against the equities of the complainant by reason of the circum- 
8 tance that their purchase was of securities having the character of com- 
mercial paper. Their liabilily does not rest merely upon the doctrine 
of lia pmdensl. That doctrine is one branch of the law of constrùctive 
notice, and is fqunded upon the theory that it is necessary to the admin- 
istration of justice that the purehaser of a title during the prosecution 
of a suit to enforce an adverse title be charged with notice, although he 
has no actual notice of its pendency. Murray v. BaUou, 1 Johns. Ch. 
566; Murray v. Mnster, 2 Johns. Ch. 155; Heatley v. Mnster, Id. 158; 
BeUamy v. Sabine, 1 De Gex & J. 566. If Riggs & Co. had been merely 
purchasers pendénte lile they could invoke the authorities which hold that 
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the doctrine of lia pendens cannot be extended to a purchase of commercial 
paper not due. County of Warren v. Marcy, 97 U. S. 96. But as they 
had actual notice of facts whieh impeached the validity of their purchase, 
their rights as purchasers of commercial paper before niaturity would be 
subordinate to the complainant's equities. ScoÛand Co. v. flïM, 112 U. 
S. 185, 5 Sup. et. Rep. 93; Jeffres v. Cochrane, 48 N. Y. 671. More 
imperative notice could not be established than is shown by their knowl- 
edge of the pending suit to recover the fund represented by the bonds. 
Nor can Riggs & C!o. justify their purchase of the bonds upon the theory 
that the receiver who delivered them to McDonald pursuant to the decree 
directing him to do so was justified in that act. It was the duty of the 
receiver to obey the decree of the courtaud deliver over the bonds to 
McDonald and White, notwithstanding he was aware that an appeal had 
been taken from the decree. This was determined in Hovey v. McDonald, 
109 U. S. 150, 3 Sup. et. Rep. 136, where it was held that, under the 
rulcs and practice of the suprême court of the District of eolumbia, the 
force of the decree wâs not affected by the appeal, no supersedeas or order 
suspending its eflect having been obtained, and that it was the duty of 
the receiver to deliver over the fund. ïhis décision, however, does not 
countenance the position that Riggs & Co., or the receiver himself, could 
rightfully acquire a title to the bonds a& against the complainant by a 
purchase from the person to whom they had been delivered. 

Although the facts proved establish the complainant's équitable title 
to the bonds at the time when they were purchased by Riggs & Co., it 
is doubtful whether under bis bill of complaint he can avail himself of 
thèse facts. The bill proceeds upon the theory that his title inures by 
the adjudication of the suprême court of the United States that the title 
to the awardwas vested in him. As bas been stated, that court did not 
make any such adjudication, and it foUows, now that the averment of 
the bill is shown to be untrue, that the case must be treated as though 
that averment was not in the bill. There is no cTther averment of title, 
and no facts are set forth from which an équitable title can be deduced. 
The rule is fundamental in equity pleading that every fact essential to 
the complainant's title to maintain the bill and obtain the relief tnust be 
stated in the bill, otherwise the defect will be fatal. In the Iringuage of 
thé court, in Harrison v. Nixon, 9 Pet. 483, 603, "every bill must con- 
tain in itself sufBcient matter of fact, per se, to maintain the case of the 
plaintiff. The proofs must be according to the allégations of the par- 
ties; and if the proofs go to matters not within the allégations, the court 
cannot jndicially act upon them as a ground for décision, for the plead- 
ings do not put them in contestation." The aUegatta and the probatu 
must reciprocally meet and conform to each other. A party can no 
more succeed upon a case prpved but not alleged than upon a case al- 
leged but not proved. Foster v. Goddard, 1 Black, 518; Boone v. Chiles, 
10 Pet. 177. A decree must be sustained by the allégations of the par- 
ties as well as the proofs in the cause, and cannot be founded on a fact 
not put in issue in the pleadings. Carneal v. Banks, 10 Wheat. 181. 

If this difficulty in the way of the complainant's case can be met, 
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there are others which are insuperable. The défendant relies upon the 
statute'of liniitàtions, and has set up ,this défense in liis answer. By the 
statutes of this siate, actions like the présent are barred if not brought 
within a period of six years àfter the cause of action matures, but the 
cause of action is not to be deeméd to bave accrued until the discovery 
by the aggrieved party of the ifacts constituting the fraud. The com- 
plainant's cause of action accrued in June, 1875. He was cognizant at 
that time of ail the facts resp'ectirig the purchase of the bonds by Riggs 
& Co. The knowledge acquired at the time by bis attorney is to be im- 
puted tb him. He did not bring this suit until .June, 1884. Although 
local statutes limiting the time fqr the commencement of suits cannot ex 
proprio vigore çontrol the décisions of the fédéral courts when exercising 
équitable jurisdiction, they furnish a guide and rule by which thèse 
courts may détermine whether a pàrty bas exercised proper diligence in 
prosecuting his cause of action. Courts of equity apply such statutes by 
tmâlogy, arid àdôpt the time prescribed by them as a fit and just period 
for a bar in equity of analogous daims. In Burhe v. Smith, 16 Wall. 
393, 401, where the state statute barred actions for fraud atter six years, 
the court said: 

"Wethink a court of equity wiU not be moved to set aside a fraudulent 
transaction at the suit of one who.has beenquiesçentduring the period longer 
than that fixed by tlie statute of limitations after he lias knowledge of the 
fraud, or al'ter he is put upon inquiry with the means of knowledge accessi- 
ble tohim." 

It is true the complainant was not in a position to assert his cause of 
action successfuUy against the défendant until May, 1879, when ihe de- 
cree of the suprême court of the District of Columbia was reversed; but 
his migfortune ought not to deprive the défendant of the right to insist 
that the validity of his purchase, if assailed, be assailed within the time 
ordinarily prescribed for bringing such transactions in question by stat- 
utes of limitation and prescribed by the statute of the state in which he 
is sued. Especially is this so in view of the fact that in 1881 the firm 
çf Riggs & Co. was dissolved by the death of Riggs, and before the suit 
was brought the assets were fully collected and distributed among the co- 
p^rtners and their représentatives. 

By thé bankrupt act (Rev. St. U.S. § 5057) it was the duty of the 
complainant to bring his action within two years after his cause of action 
accrued. It >ras held in Bailey v. Glover, 21 Wall. 342, that the bar 
created by this statute does not begin to run in cases of fraud until the 
discovery pf the fraud. To quote the language of the court in that case: 

"Congress has said to the assignée, You shall commence no suit two years 
after the cause of action has accrued to you, nor shall you be harassed by 
suit when the cause of action lias accrued luore than two years against you. 
Within that time the estate ought to be nearly settled up and your functions 
discharged, and wé close the door to ail lltigations not commenced before it 
has elapsedi" 

The complainant has delayed more than five years after he was in a 
position successfuUy to assert his daim against the défendant before at- 
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templîng to do so, and in the mean time one of the members of the firm 
of Riggs & Co. bas died. This statute is by its terms obligatory upon 
courts of equity. Its language is: "No suit at law or in equity shall be 
maintairiable in any court * * * unless brougbt within two years," 
etc. It is not altogether clear tbat a court of equity, wheu the proofs 
show that the action bas not been brougbt within the time prescribed by 
a statute which is addressed to the court, ought not to dismiss the bill, 
although the défense bas not been taken in the pleadings. In Bailey V. 
Olover, the défense was raised by demurrer, and the court treated the 
question as properly raised in that way. The défendant bas not set up 
in terms the two-year limitation by plea or answer, but bis answer al- 
lèges that the complainant had full knowledge of the purchase of the 
bonds by Riggs & Co. at the time they were purchased, and that the cause 
of action did not accrue within six years prior to the commencement of 
the siiit. Upon the authority of Bogardus v. Church, 4 Paige, 178, and 
Van Hookv. WhiUock, 7 Paige, 373, the answer is sufficient to enable the 
défendant to avail himself of the statute. In the latter case Chancelier 
Walwokth said: 

"The allégation in the answer that the complainant's right of action, îf any, 
had not accrued within six years, necessarily covered the shorter period of 
three years limited by this clause of the 6tli section of the statute." 

So, hère, the allégation that the cause ©faction did not accrue within 
six years necessarily includes the statement that it did not accrue within 
two years. As the pleadings put in contestation every fact necessary to 
ehàble the court to décide whether the action was brougbt within the 
propér titiie, there seems to be no reason why the défense should not be 
considered. That the statute applies to a case like the présent was de- 
cided by this court when this cause was hère on the demurrer of Kieck- 
hoefer, (29 Fed. Rep. 53,) and is plàin upon the authoritiea. The bill 
is dismissed. 
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ETIPBNCB— ^COÏfCtUSIVBNBSS— TBTJBTS. 

In an action, against the receiverof a bank, for dividends upon a debt for a 
deposit in tbë nanie of "S., trustée, " the mère gênerai statement of S. that the 
money deposited was his daughteKs, in connection with évidence ttaat she 
owned property of which he had the management, and from which the fund 
deposited might hâve been deriyed, it not being shown that it was derived 
therefrbm, is not sufficient to enable the daughterto irecover. 

E. A. Sàwles, {qt oràtora. 
0. W. WiUers, for défendant. 

Lacombe, J. The défendant is receiVer of the First National Bank ol 
St. Albans. Wheu that institutioii closed its doors on April 8, 1884, 
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there was standing upon ita books an account in the name of "E. A. 
Sowles, Trustée." It comprised two crédit items, viz. , a déposât of $1 ,300 
on March 18, 1884, and a further deposit of $563,43 on April 1, 1884. 
There was no débit item, and the balance standing to the crédit of the 
account when the bank suspended was $1,853.43. On July 15, 1884, 
the receiver duly certified in the usual form to the fact that "Edward A. 
Sowles, trustée," was a creditor of the bank to that amount, and subse- 
quently two checks or drafts (for dividends from the assets) were drawn 
by the comptroUer of the currency on the subtreasury to the order of "E. 
A. Sowles, trustée," and are now in the possession of the défendant. 
This action is brought to recoVer those drafts, or their équivalent in 
money. ThiÇ action is brought jointly by "Edward A. Sowles, trustée 
of Susan B. Sowles," and "Susan B. Sowles." The last-named plaintiff 
is the daughter of Edward A. Sowles. She was a minor when the de- 
posits were made, but since then, and before the beginning of this action, 
has pome of âge. The coraplaint expressly avers that Susan was and is 
the lawful owner in fact of the deposits; that since she has corne of fuU 
âge she has demanded the said money and said certificates. She prays 
delivery to herself in herown right, The answerputs the orators to the 
proof of thèse averments, and they must be established by satisfactory 
évidence before recovery can be had in this action. It will not do for 
the complainants merely to show that E. A. Sowles made the deposit as 
trustée for an unnamed beneficiary, who might or might not be Susan, 
but whose identij.y is not nowghown. They must go further, and show 
Susan's title to the fund by proof as convincing as if, Edward A. being 
dead, and his trusteeship at an end, Susan B. were hère as sole plaintiff, 
claiming to be the real owner of the fund. This view pf the case renders 
it.unnecessaryto discuss the évidence at great length. It may be con- 
cçded that op th&.testimony as it stands the bank was notified when 
Sowles deposited the money that the fund was not his, but that he held 
it in trust for some other person. Nor need we consider whether such 
notification conforraed to the facts, except so far as to détermine whether 
it were money which at the time of its deposit he held in trust for Susan. 
It appears that, irrespective of a considérable sum of money held in trust 
for her by Margaret B. Sowles, Susan B. Sowles, while yet a minor, and 
before the date of thèse deposits, received from time to time a large num- 
ber of gilts of personal property, choses in action, and real estate, made 
to her by Hiram Bellows in his life-time, by Susan B. Bellows in her 
lîfe-timè, and by herfather, presumably before the embarrassments which 
culminated in the failure of the bank of which he was président. Thèse 
varions gifts aggregated several thousands of dollars. The income of this 
Hiram Bellows had in part received during his life-time, and at his de- 
cease much of it passed into the hands of E. A. Sowles. For several 
years prior to 1884 he was having large transactions on account of his 
daughter, covering "a good many thousands," and entirely inde pendent 
of the spécifie trust fund given by Hiram Bellows' will to complainant's 
wife m trust for Susan. He collected moneys for her, and carried on 
for her a large farm of about 430 acres, given her when she was about 
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five or six years old. The income from the farm was large. Thèse facta 
are ail testified to by Edward A. Sowles, and fullyexplain how it might 
happen that on March 18, 1884, and April 1, 1884, respectively, he 
should fïnd himself in possession of $1,300 and of $553.43, which be- 
longed to fais daughter. The plaintiffs must show more than this, how- 
ever, and the mère gênerai statement of Edward A. that the money he 
deposited on those dates was hers is not sufficient. He admits that dur- 
ing the excitement and harassment of that period, when his bank was tot- 
teriiig on the verge of bankruptcy, his memory of détails is not as fuU as 
it might otherwise be, and in fact his tirst recollection as to the source 
from which the money came seems to hâve been at fault. Fortunately, 
however, the deposits were of checks which bave been identified, and to 
entitle Susan B. Sowles to this deposit she must show ownership of thèse 
checks, or of the money they represented. It must appear by proof ei- 
ther that they were her property when they came to Edward A. Sowles' 
possession, or that they represented money which he had the right and 
was under the obligation to set apart for her benetit. It is hère that the 
complainant's proof falls short. It is not shown that this money was re- 
ceived eithçr as the income or the principal of any of the gilts to Susan 
B. Sowles above réferred to. The suggestion was made upon the argu- 
ment that the plaintiff Edward A. and the estate of Hiram Bellows were 
debtors to Susan B. for moneys of hers advanced by Edward as her trus- 
tée tô pay legacies due by the estate, and that this money, belonging ei- 
ther to hiai or the estate, was applied to repay that loan. The proof, 
however, nowhere shows that any money of Susan B. had been used to 
pay thé debts of Hiram Bellows' estate, while it appears quite plainly 
that the amount of the first deposit was derived from the foreclosure of a 
mortgage orîginally the property of Hiram Bellows, and as to which there 
is nothing to show that it was ever distributed from his estate to any par- 
ticular individual. I^t there be a decree dismissing the bill, 

Wheeler, J., concurs. 



MoxiE Nerve-Pood Co. v. Beach et al. 
(Circuit Court, D. Massachusetts. Jnly 2, 1888.} 

WiTNBSs — PEnrrLEGB — Tkade Secrets. 

Where a witness for plaiutifl testifles, on direct examination, only as to the 
uses and effects of "Moxie," or "Moxie Nerve Food," he cannot on croas-ex- 
amination be required to disclose the particular ingrédients of that prépara- 
tion, that being a trade secret, the discloaure of which would injure pfaintiS's 
business. 

In Equity. 

CoLT, J. Under the rule which prevails in the tJnited States courts 
limiting the right of cross-examination of a witness to the matters Stated 
v.36F.ho.7— 30 



466 feCéSal eepoetee. 

in his direct examination, {Raûroad Co. v. Stimpsofi, 14 Pet. 448, 461; 
Houghton v. Jones, 1 Wall. 702, 706,) I do not think the proposed ques- 
tions to Dr. Thompson are admissible. The witness was asked in his 
direct examination as to the uses and efiècts of Moxie, or Moxie Nerve 
Food, for the terms are used interchangeably, but he was not asked as 
to the particular ingrédient of Moxie, what it waS, or the place or source 
from which itcame. In spite of the contention of défendants' counsel 
to the contrary, it seems to me that this may fairly be considered the 
limit of the inquiry by the counsel for complainant. But aside from 
this, I havé grave doubt whether the' witness can be obliged, under the 
circumstances existing in this case, to disclose what is evidently a trade 
secret, the resuit of which might be to ruin his business. I hâve exam- 
ined with care the briefs Of counSel, and it must be admitted that the 
question is not free frorn difficulty. I am strongly impréssed, however, 
that it would be inéquitable to force the witness to make the disclosùres 
called for, ftûd therefore, unless bound by authority, I must deny the 
motion. The défendants hâve failed to producë any authorities in their 
favor upon ïhe exact point in isSUe. The complainant supports its po- 
sition by référence to the case oi Tedow v. Savoumin, 15 Phila. 170, 11 
Wkly. Notes Cas. 191, whére a rule for attachment against the plaintifiF 
for his refusai to answer what ingrédients his goods were composed of 
was dismisséd. The counsel for the plaintiff in that case urged that the 
whole commercial value of such prôprietary manufacturers dépends upon 
secrecy as to their composition, and protested against depriving a man 
df his property by such à proceeding as this. If thèse questions must 
be answered, every manufacturer will be at the mercy of any one who 
désirés to extort from him an accoùnt of his process, for an attempt to 
reStrain an iiifringer would resuit in the disclosure of ail that makes the 
invention yaluable. The caSe was heard before Judge Mitchell and 
Judge HaKE. It seems to me that the arguments urged in Tedow v. Sa- 
voumin against the right of the défendant to oblige the witnesà to naake 
disclosure are sound, and are applicable to the présent casé. Motion 
dismisséd. 



COTHBEBT V. GaLLOWAY, 

(Oireuit Court, 8. D. Nm York. July 9, 1888.) 

1. Abatbment and RETiVAii— Objection to Jubisdiction— WArrKB. 

Where plaintiff allèges in his complaint that he is a citizen of Pennaylvania, 
and défendant of New York, and défendant in his answer as to this allégation 
dénies "any knowledge or information sufflcient to form a belief," and then 
answers to the merits, be waives bis plea to the jurisdiction, and the same is 
properly disregarded; and this rule is not altered by Code Civil Proc. N. Y § 
518, recognizing and providing for the vérification of dilatory défenses; and 
section 48b, providing for a demurrer when want of jurisdiction of the court. 
OT of capacity of plaintiff to sue, appears on the face of the complaint; and 
section 498, providing that the objection may be taken by answer when it doea 
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not 80 appear, as applied to the practice of the U. 8. courts by act of 1872, re- 
quiring the practice, pleadings, formjEÎ, and modes of procédure in civil causes 
other tlian equity and admiralty to conform "as near as may be" to thoae of. 
the courts of record of the state. ' 

2. MAIilCIOtJS PrOSECUTION— ADVIOB OF COUNSEL. 

In an action for malicious prosecution of spécial proceedings for an order 
of arrest and f aise imprisonment. it appeared that défendant was a member of 
a flrin doing business as photographers in New York, and also of a lilie flrm 
inPhiladelphia: that thé flrms divided territory between themselves, and were 
not to encroach upon that of each other; that the New York tirm wasto hâve 
Connecticut, and appointed plaintiS agent for that territory, agreeing that he 
should hâve the exclusive right there, and certain commissions, and that he 
shonld coUect ail moneys and turn them over weekly.Jwith a statement of re- 
ceipts and disbursements; that this agreement was subsequently changed so 
that the flrm were to charge him with what was furnished him at agreed prices, 
he to pay bis own expenses, and make collections at his own risk : that on set- 
tlement there was an ultimate balance against plaintiS at the agreed rates, 
which he refused to pay, claiming damages in conséquence of an agent of the 
other flrm having encroached on his territory; that thereupon an order of ar- 
rest was procured by défendant on the ground that this balance was received 
by plaintiS in a flduciary capacity, under which plaintiS was arrested on Fri- 
day, and committed to jail, from which he was released on the following 
Mondày, the order having been dissolved. Held that, défendant having ad- 
mitted that he did not lay the facts with référence to the doing of business 
by the. a^ent of the Philadelphia flrm in plaintiS's territory, or the change 
from selling for the New York flrm to purcbasing from them, bef ore his coun- 
sel at the time of applying for the order of arrest, the advice of counsel was 
not ift shelter from liability.* 
8 Samb— Pbobabi,b Cause— Verdict of Jury. 

Neitbér is it a défense to such action that the gênerai term of the city court 
reversed the order vacating the order of arrest, that order being reversed on 
appeal by the court of comnion pleas; and that, on the trial or the action in 
which the order of arrest was issued, verdict was directed for plaintiS therein, 
and then set aside by th« trial j udge, plaintiS thereupon dismissing his action.^ 
4. Samb-t-Damases— ExcBssrvE. , , 

In such action a verdict for plaintiS for $8,500 damages will not be set aside 
te excessive.* 

At Law. On motion for new trial. 
MarshcM P. Stafford, for plaintiff. 
Charles M. Stafforà, tor défendant. 

Wheeleb, J. This is an action for malicious prosecution of spécial 
proceedings for an order of arrest and false imprisonment. On the trial 
the jury found for the plaintiflf. The défendant has moved fora new trial 
on several grounds. 

'As to how far défendant, in an action for malicious prosecution, m^ rely ùpon the 
advice of counsel, and as to the necessity of stating to counsel ail the tacts in the case 
upon wbich advice is sought, see Norrel v. Vogel, (Minn.) 88 N. W. Bep. 705, and cases 
cited in note. 

'As to how far the acquittai or conviction of défendant in the original action is évi- 
dence of probable cause or the want thereof, in a<^lons for malicious prosecution, see 
Joues V. Finch, (Va.) 4 S. B. Rep. 342; Cléments v. Apparatus Co., (Md.) 10 Atl. Bep. 
442, and note; JDiemer v. Herber, (Cal.) 17 Pao. Rep. 205, and case cited in note. 

On the gênerai subject of probable cause, and what is évidence thereof in actions for 
malicious prosecution, see Bartlett v. Hawley, (Minn.) 87 N. W. Rep. 580, and note; 
Colemàn v. AUen, (Ga.) 6 S. B. Eep. 204: Dearmond v. St. Amant, (La.)*4 South. Rep. 72 : 
Bailroad Ck). v. llitchell, (Ga.) 5 B, B. Rep. 490, and note; Norrel v. Vogel, (Minn.) 38 
N. W. Bep. 705. 

* See the note to Clairke V. Improvemeht Co., post, 478. . 
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The first is want of jurisdiction. The plaintiff alleged in his complaint 
that he was a'citizeii of Pennsylvania, and the défendant of New York. 
As to this the défendant, in his answer, denied " any knowledge or infor- 
mation sufBcieht to form a belief," and then answered to the merits. 
On cross-examination the plaintiff answered questions concerning his 
résidence in a maunerwhich tended to show that he was a citizen ofNew 
York, and on re-exainination that he was a citizen of Pennsylvania. 
The défendant moved the court to direct a verdict for the défendant for 
want of jurisdiction. This was denied, and nothing further with référ- 
ence to this question took place. That, where the jurisdiction of the 
courts of the United States dépends upon citizenship of the parties, the 
requisite citizenship must be substantially set forth somewhere in the 
proceedings, appears to hâve been settled from the earliest times. That, 
when well set forth, the want of it, if to be relied upon to defeat the ju- 
risdiction, must be set forth in.advance of proceeding to the merits, was 
also well established. In Dé Wolf v. Rabaud, 1 Pet. 476, Mr. Justice 
Stoby said : . , 

"It has been recently deci4ed by this court, upon full considération, that 
the question o£ such citizenship constituted ho part of the issue upon the mer- 
its, and must be brought forward by a proper plea. in abatement îh an earUer 
stage of the cause. " 

In Smith V. Kernochen, 7 How. 198, Mr. Justice Nelson said: 
"The objection came too late after the gênerai issue, for, when taken to the 
jurisdiction on the ground of citizenship, it must be taken bya plea in abate- 
ment, and cannot be raised in a trial on the merits." 

In Sheppardv. Graves, 14 How. 505, Mr. Justice Daniel said: 
"Thus it has ever been received as a canon of pleading that matters which 
appertain solely to the jurisdiction of a court, or to the disabiiities of a suitor, 
should never be blended witl» questions which enter essentially into the sub- 
ject-matter of the controversy; and that ail défenses involving inquiries into 
that subjeet-matter iinply, nay admit, the competency of the parties to insti- 
tute such inquiries, and the authority of the court to adjudicate upon thera." 

And, after stating the confusion and incongruities which would arise 
from blending judgments on verdicts that the court could or could not 
render judgment oh with judgment on the merits, he further said: 

"That the true doctrine applicable to the question is this: that although in 
the courts of the United States it is necessary to set forth the grounds of tlieir 
cognizance as courts of limited jurisdiction, yet wlienever jurisdiction shall' 
be averred in the pleadings in conformity with tlie laws creating those courts, 
it muât he taken primafaaie as existing.and thatitis incumbent on him who 
would impeach that jurisdiction for causes dehors the pleading to allège and 
prove such causes; that the necessity for the allégation and the burden of sus- 
taining it by proof both rest upon the party tâking the exception." 

The same doctrine was held in Spencer v. Lapsley, 20 How. 264; Bdl 
V. RaUroad Go., 4 Wall. 598; Bailroad Go. v. Harris, 12 Wall. 65. In 
the latter case Mr. Justice Swayne said : "In the proper order of plead- 
ing, which is obligatory, a plea in bar waives ail pleas, and the right to 
plead, in abatement." Thèse cases, with others to the same efifect, were 
decided before the act of 1872, requiring the practice, pleadings, forms, 
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and modes of procédure in civil causes other than equity and admiralty 
to conform "as near as may be" to those of the courts of record of the 
state; and in New York its Code of Civil Procédure, and not the common- 
law System of pleading, prevails. This is, however, a rule of law whicH 
lies deeper than mère form and mode of procédure, as the language of 
the distinguished jurists quo.ted shows, and that was not altered by this 
adoption of the Systems of practice of the varions states. Exporte Fisk, 
113 U. S. 713, 5 Sup.Ct. Rep. 724. In Farmingtm Village Corp. v. PilJs- 
bury, 114 U. S, 138, 5 Sup. Ct. Rep. 807, decided in 1885, the rule of 
pleading requiring objection to the jurisdiction on account of citizenship 
to be brought forward before pleading to the merits as it existed before 
the act of 1872 was recognized and applied as being still in force. So, 
also, in Hartog v. Memory, 116 U.S. 588, 6 Sup. Ct. Rep. 521. In this 
case Mr. Chief Justice Waite stated the rule as existing up to the act of 
1875, (18 St. 470,) and that in its gênerai scope it had not been altered 
by that act. The Code of Civil Procédure, by section 513, recognizes 
<iilatory défenses which do not involve the merits of the cause, and pro- 
vides for their vérification. And although by section 487 a défendant is 
aïlowed no pleading but a demurrer or an answer, section 488 provides 
for a demurrer when want of jurisdiction of the court, or of capacity of 
the plaintiff to sue appears on the face of the complaint; and section 498, 
that the objection may be taken by answer when it does not so appear. 
Thèse provisions of the Code do not appear toattempt to abolish dilatory 
défenses, but to prépare the way for them. This déniai of knowledge or 
information sufficient to form a belief as to the plaintifTs citizenship 
would seem to be suiBeient to put the j)laintiffto proof of his statement, 
if it was a part of the cause of action, or material to his right of recovery. 
Sections 522, 524. As a plea to the jurisdiction its allégation of want 
■of knowledge or information is wholly immaterial. A direct déniai even 
■of the citizenship alleged by the plaintiff would not be sufficient. Such 
a plea must be certain to a certain intent in every particular. 1 Chit. PI. 
444; Scott v. Sandford, 19 How. 393. In this case it should either al- 
lège that tlie plaintiff was a citizen of New York, the same as the défend- 
ant, or deny that he was a citizen of Pennsylvania, or of any other state, 
or an alien. And this déniai or averment, whatever it amounts to, was 
pleaded with défenses to the merits on which the parties proceeded to trial, 
and was, on the cases and principles stated, thereby waived. There was 
nothing left for trial but the raerit of the cause of action, and this ques- 
tion of jurisdiction appears to bave been properly disregarded. 

This défendant, with others non-resident and not served with process, 
were a firm doing business of photographers in New York. His copart- 
;ners, with still others, constituted other firms doing a like business in 
Boston and Philadelphia. Thèse firms sentout agents to take négatives 
to be sent in to be printed and finished and returned to the agents to be 
furnished to customers. The firms divided the territory between them- 
-selves, and were not to encroach upon that of each other. The New 
York firm was to hâve Connecticut, and appointed the plaintiff agent for 
ïthat territory, by writing, in which it was agreed that he should hâve the 
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exclusive right there, and certain commissions; that he should collect 
ail moneys, and turii them over to the firm weekly, with a statement of 
what was received and paid out; and that, in case of any différences be- 
tween them, the différences should be submitted to arbitrators choseii 
by them. After doing business under this arrangement for a time, it 
was, as the plaintiff claims, changed, so that thereafter the firm were 
to charge what they furnished to the plaintiff at agreed priées, and he 
was to pay his expenses, and make collections at his own risk. The 
Philadelphia firm sent an agent into Connecticut who took négatives 
there, and furnished photographs, on which the profits at the agreed 
priées would amount to several hundred dollars. There was au ulti- 
mate balance of $45.70 against the plaintiff at the agreed rates. He 
clàimed that the firm should make him good for what he lost on account 
of the business done by that agent, and that they should allow him much 
more than this balance, and refused to pay it on that account. They had 
some proceedings towards an arbitration, which were broken off by the 
défendant ; and this order of arrest was procured by him on the ground 
that this balance was received by the plaintiff in a fiduciary capacity, 
from a judge of the city court. The plaintiff was arrested on Friday and 
committed to jail. The order pf arrest was vacated on Saturday, and 
the plaintiff was released on Monday. The gênerai term of the city 
court reversed the order vacating the order of arrest, and that order was 
reversed on appeal by the court of coramon pleas. The suit was tried 
in the city court, and a verdict was directed in favor of the plaintiff, 
which was set aside by the judge before whom the case was tried, and 
the plaintiff discontinued the suit. The défendant claims that he had 
probable cause to proceed as he did, and relies upon the advice of his 
counsel to procure the order of arrest ; the décision of the gênerai term 
of the city court sustaining the order; and the verdict of the jury, — as dé- 
fenses to this suit. He now relies upon the failure of them as such at 
the trial as grounds for a new trial. The défendant admitted on cross- 
examination that he did hot lay the facts with référence to the doing of 
business by the agent of the Philadelphia firm in the plaintiff s territory, 
or the change from selling for the New York firm to purchasing from 
them, before his counsel. Thèse facts were very material to the case in 
respect to the order of arrest, and counsel could not give proper and re- 
liable advice in regard to the right to such an order without being pos- 
sessed of them. ^uch advice would not be a shelter unless ail the ma- 
terial facts were fairly presented to the counsel. Stewart v. Sonneborn, 98 
U.S. 187. 

The défendant could not recover in the action against the plaintiff un- 
less he proved on the trial that the plaintiff held the money in a fiduci- 
ary capacity, so as to be liable to arrest. Code Civil Proc. § 649. A 
verdict pf the jury passing upon the facts for the défendant would show 
probable cause. Whitney v. Peckham, 15 Mass. 243; Ctoon v. Gerry, 13 
Gray, 201. But there was no trial of the facts by the jury; the court 
directed the verdict, and set it aside. It was a mistrial, and established 
nothing. 
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The restoratîon of the order of arrest, like the granting of it in the 
first place, was provisional merely, and prdiminary to the trial on the 
mérita, by which the right to hold to bail woiild bô determined. It was 
siœilar to the preliminary examination in criminal cases. The décision 
to hold to bail in such cases, if évidence of probable cause, does not 
establish it, as a verdict of guilty on a trial in chief would. Bacon 
V. Towne, 4 Cush. 217; Burt v. Place, 4 Wend. 691. Thèse circum- 
stances, with ail the others in the case, were laid before the jury, and 
they hâve found from ail the évidence that at the time the défendant 
took the proceedings for arrest his firm had no claim against the plain- 
tifif for money held in a fiduciary capacity, and no fair or reasonable 
ground to suppose that they had, and that the proceeding was insti- 
tuted to compel the plaintifF to relinquish his daims contrary- to law. 
No question was madé about the charge to the jury but what is covered 
by thèse considérations. 

The jury found for the plaintiff to recover $3,500 damages. The de- 
fendant moves to set aside the verdict for, among the other grounds treated 
of, excessive damages. The motion in Clarlce v. Improvemmt Co.fpost, 
478, to set aside the verdict for excessive damages, was under considér- 
ation at the same time with this motion. The cases are so similar tha* 
what was said in that case is applicable to this, aûd thé reasons for de- 
nying the motion there appear to be controlUng in respect to this part of 
tbis motion. They are referred to without being repeated. The resuit 
is that thk motion must be denîed. 



Bellevillb Sav. Bank »i WiNSLOW. 

(Circuit Court, E. D. Mmouri. June 18, 1888.) 

Ba9K8 A5i> Bankino — ^Président — REi.BAsisij^RATiFiCATioir bt ÂCQtJiESCBNCE. 
In considération of the relinquishment of bonds held as collatéral, a trans- 
fer of stock, and a cash payment, a bank président executed a release to a 
debtorof the bank, infurming him that the direotors had not then assented 
tbereto. The directors afterwards authorized the président and discount 
committee to compromise the debt, and later rejected the compromise; but 
ho notice of either action was given to the debtor. The bank afterwards sold 
the bonds without notice to the debtor, and coUected djviâends on the stock, 
for which and for the cash payment it naade certificates of debosit in favorof 
the debtor bnd his wife, but retained tbem, and the debtor had no knowledge 
of them. Thèse transactions extended overaperiod of sevenyears. Held, 
that the release was ratifled.' 

At Law. Action on a jodgment. 

C. W. Thrnnm, for plaintiff. 

John O'Day and J. M. HamiU, for défendant. 

'As to what will constitute a radflcation by a principal of t)ie nnantborized aots ol 
ite agent, and the eSect of such ratiflcatlon, see Latham v. First liât. Bank, (Elan.) 18 
PacRep. 884, and note. 
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Thayee, J, This îs an action on a judgment recovered against the dé- 
fendant in the circuit court of the United States for the Southern district 
of Illinois OH the 23d of February, 1877, in the sura of $24.600. The 
point has beenmade by the défendant that the court which rendered the 
judgment sued on had no jurisdiction of the case, and that the judgment, 
on that account, is void. On the other hand, it is claimed that thejur- 
isdiction of the circuit court of the United States for the Southern dis- 
trict of Illinois to render the judgment was upheld in Bank v, Calhoun, 
102 U. S. 256. I hâve not found it necessary to détermine the juris- 
dictional question so raised, as, according to the view I hâve taken of the 
case, the judgment sued upon, whethervalid orinvalid, has been released 
by the judgment créditer. For the information of counsel, it will suffice 
to say that I predicate my décision on the foUowing findings of fact: 

On August 29, 1878, the défendant, being tlien indebted to the plaintifiE in 
the sum of about $30,000, consisting of the judgment now sued upon and a 
note for $4,000, through his attorney, Mr. Hamill, proposed to comproraise 

• the debt by relinqiiishing to the plaintiff ail the collatéral then held by it as 
security for the debt, consisting of bonds of the St. Louis & S. E. R. E., of 
the par value of $48,000, and, in addition, to transfer to the plaintiff six and 
one-half sharesof the stock of the Belleville Building & Loan Association, and 
to pay plaintiff the sum of $350 in cash. Plaintiffi's président, (Mr. Abend.) 
to whom the proposition wàs made, unquestionably assented to the proposi- 
tion, and executed a release of the indebtedness in tlie name of the bank, and 
accepted a transfer of the six and one-half shares of stock and the sum of $350 
in cash. I hâve no doubt, however, that, at the time of accepting the offer 
and executing the release, he infornied defendant's attorney that the board of 
directors had not as yet assented to the compromise, and that he was acting 
on his own responsibility, withont the formai assent of the board. Subse- 
quently, on September 4, 1878, the board of directors, by resolution, author- 
ized the président and discount committee to comproraise the debt on the best 
teims obtainable, and later still, on November 8, 1878, the Iward passed an- 
other resolution rejecting the proposed compromise. Neitherof thèse resolu- 
tions.'however, appears to hâve beencommunicated to the défendant; nor was 
the stock in the building and loan association, or tlie cash payment of $350, 
ever returued to the défendant, or tendered to him bef ore the day of trial, 
Some time after the delivery of the release and receipt of the sum of $350, the 
plaintiff made outa certificate of deposit in favorof the défendant for thesurn 
of $350, retaining the same, however, in its possession. It also collected div- 
idends on the building company's stock in the sum of $195, and made out a 
certificate of deposit for that amount in favor of defendant's wife, which it 

' also retained. Neitherof thèse certiflcates was tendered to the défendant be- 
fore the day qf triai, and the évidence fails to show that the défendant was 
ever notitied that sucli certiUcates had been executed, or that the bank held 
any money for his or his wife's account. The bank after w ards sold ail of 
the bonds of the St. Louis & S. E. R. E., originally deposited with it eis col- 
latéral to secure tiie indebtedness, at the price of 12J cents on the dollar of 
their par value, and made such sale without notice to the défendant. In the 
year 1884 the plaintiff was tnade a party to a proceeding to liquidate the af- 
fairs of the building and loan association; and, although Uulyserved with pro- 
cess as a stockholder of the association, it suffered a decree to go against it as 
one of the défendants, which ascertained and found, among other things, that 
plaintiff was the pwner of six and one-half shares of stock in the association, 
aequirtd by purchase from defendant's wife on August 2Ô, 1878. 
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The foregoing facts are practically conceded, with the single exception 
that there is some controversy as to -whether the relinquishment by de- 
fendant of ail his interest in thé bonds held by the bank as collatéral to 
secure the indebtedness formed apart of the considération for therelease 
executed by its président. Mr. Abend's recollection, as to this point, 
does not seem to be very clear or reliable. On the other hand, defend- 
ant's testimony with référence to that matter, the situation of the parties 
at the time the compromise was proposed, and the manner in which the 
bank subsequently dealt with those securities as if they were its own prop- 
erty, together warrant the conclusion that défendant did propose to sur- 
render his interest in the collatéral, to transfer to the bank six and one- 
half shares of stock in the building association, and to pay $350 in cash, 
on condition that the indebtedness was released. The alternative pre- 
sented to the bank, if this proposition was not accepted, was that the de- 
fendant would seek a discharge from his debts under the bankruptcy act. 
The président of the bank admits that one reason that induced him to 
sign the release was that he did not want thé bank"dragged into court" 
as a party to bankrupt proceedings. It is a fair conclusion, I think, 
from ail the testimony, that a proposition to compromise the indebted- 
ness for the considération last above stated, was made to Mr. Abend, and 
that he accepted the same on the part of the bank, believing, no doubt, 
that it was the best course to pursue under the circumstances, and that 
the board of directors would ratify his action. 

Tiie act of the président of the corporation in executing the release 
would, no doubt, bind the corporation as an act within the scope of his 
apparent power, although the corporate seal was not attached to the re- 
lease, but for the fact that notice was given to the defendant's attorney, 
at the time the releate was signed, that the board of directors had not 
given their assent to the same. Such seems to be the law in Illinois, 
where the release was executed. Ryan v. Dunlap, 17 111. 40; Railroad 
(h. V. Col0man, 18 111. 297, Sawyerv. Cox, 63 111. 130; Woodv. Whden, 
93 111. 153; &mUh v. Smith, 62 111. 493. 

Does the fact, then, that défendant was notifîed, when the release was 
signed, that the compromise agreement had not been approved by the 
board, and that its approval was necessary, affect the validity of the re- 
lease, in view of the subséquent action of the corporation as above re- 
cited? This question must be answered in the négative. In the first 
place, by selling the collatéral bonds, and appropriating the proceeds, 
without notifying the défendant of its action, as well as by coUecting and 
appropriating the dividends on the building company's stock, the cor- 
poration efifectually ratitied the compromise agreement made byits prési- 
dent. It could not appropriate the considération paid by the défendant 
for the release of the indebtedness in the manner stated, without assent- 
ing to thfl release. The device adopted of making out certificat es of de- 
posit for the amount of the dividend collected on the stock, as well as 
for the cash payment of $350 made when the release was signed, does 
not alter the légal efîect of what was done, for the reason that défendant 
was not consulted, and does not appear to hâve had any knowledge of 
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the existence of tbe certificates until the day of trial. The stock having 
been delivered, and the môney having been paid to obtain a release, it 
is obvious that the bank had no right to retain the considération, and 
deal with it in the manner shown, unless it ratified the release. It cer- 
tainly had no right to constitute itself an agent of the défendant to col- 
lect dividends on the stock, and hold the same for his accouïit, or to is- 
sue a certificate therefor in the name of his wife; and its attempt to as- 
sume that relation, without authority from the défendant, puts it in no 
better position than it would hâve occu pied if certificates of deposit had 
not been executed. Its plain duty was to restore the stock, and refund 
the money, which had been paid as the considération for the release, or, 
at least, to hâve made a tender of the money and stock when the com- 
promise was rejected. As the bank gave the défendant no notice that its 
board had rejected the offer of compromise, and in the mean time, for a 
period of nearly seven years, dealt with the considération as its own, 
merely adopting the thin disguise of making out certificates of deposit to 
represent moneys receiyed, which it did not even tender to the défend- 
ant, it must be held that by its acts it bas as efièctually ratified the agree- 
ment made by its président as it could hâve done by a formai resolution 
of its board of directors. Judgmeut is accordingly entered for the de- 
fendant. 



Gbafflin v. Nevassa Phosphate Co. of New York, (Duncan, 

Petitioner.) 

(CHreuit Court, D. Maryland. july 6, 1888.) 

L DowKE-H^lN Qvaào isl-AND— Act CbïfO. Aça. 18, 1856. 

Eeld, that the act of pongress approved August 18, 1856, authorizing pro* 
tection to bé givfeh to citizens of the United States who may discover depos- 
its of guano,' (Hev. St, tit. 72, '♦GHano Islands,") does not conter upon the 
discoverer a title to the land of the island sucb as '^ill entitle his widow to 
dower therein as against a purchaser from him, althôugh she has not joined 
in his assignment, or executed a release. 

a. Samb— Nature of Right Qkanted Dibcoyesbr. 

Seld, that the right tecognized in the discoverer and his assigna by the act 
of congresB is not a titlç as proprietor of the soil, but merely a commercial 
privilège, by which the enterprise ôf obtaining the guano discovered on such 
islands is protected,- so that it may be obtaiued for shipment to the United 
States, or elsewhere, if permitted 

(Bj/Uabui iji ihe Court.) 

* 

In the Matter of the Pétition of Isabella Duncan, widow of Cap t. Peter 
Duncan, to bave he^ dower in the Island of Nevassa assigned to her, or 
to be allowed a gross sum as a reasonable commutation of the same. 
. D. Eldridge Monroe and Victor Smiui, for petitioner. 

S. T. Waliis, conira. 

MoBBis, J. This pétition is filed in a case in which, upon the appli- 
cation of certain stockhplders, the court has appointed receivers of the 
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property of the Nevassa Phosphate Company of New York, for the pur- 
pose of paying its debta and administering its property for the benefit 
of its creditors and stockholders. The petitioner allèges that in 1857, 
her late husbaiid, Peter Duncan, discovered a depôsit of guano on an 
island called "Nevassa" in the Caribbean sea, not within the lawful ju- 
risdiction of any government, and took possession thereof, and filed his 
claim thereto with the state department of the United States, in accord- 
ance with the act of congress approved August 18, 1856, (11 St. at Large, 
p. 119,) and afterwards furnished to the state department évidence of his 
discovery,'occupation, and peaceable possession, whereupon his assignée 
was declared tb be entitled to the rights intended to be secured by said 
aét of congress. That after remaining in possession of said island from 
September 19, 1857, to November 18, 1857, which was during the cov- 
erture of the petitioner, her said husband conveyed his title and inter- 
est in said island to one Cooper, and by mesne ass^nments the title to 
said island has become vested in the Nevassa Phosphate Company of 
New York, which now holds it under the title of her late husband. 
That petitioner never joined in any deed of said island, or in manner 
released her dower therein; and she claims that under the said act of 
congress the United States has assumed jurisdiction of said islandf and 
that a heritable estate therein vested in her husband, and that, upon his 
death, which occurred in the year 1875, she became entitled to her dower 
therein. To this pétition the receivers hâve demurred, and contend 
that the interest of Peter Duncan in the island of Nevassa was not such 
as would give his widow any right of dower, and that there was no gov- 
emtneiit having territorial jurisdiction of the island to whose laws the 
petitioner could appeal in support of her alleged right. 

Looking to the language and purpose of the act of congress, which is 
entitled "An act to authorize protection to be given to citizens of the 
United States who may discover deposits of guano," we find nothing 
which indicates that it was the intention of congress to claim titlè to or 
to recognize in the discoverer, who was to be protected in the exclusive 
oecupancy of the island for the purpose of obtaining and shipping guano 
therefrom, any title to the land; on the contrary, the provisions of the 
law entirely négative any idea that such islands were in any sensé to be- 
come part of the territorial domain of the United States. It is clear 
that the United States extends its protection to the discoverer and his 
assigns solely to enable him to obtain the guano. The act of congress 
does not authorize or countenance the establishment of any form of gov- 
ernmental authority or local tribunal; it does not look to colonization or 
permanent settlement. It treats thèse islands, as in fact they are, as 
unsuited for permanent settlement by civilized communities, and as only 
temporarily occupied for the purpose of obtaining the guano. In order 
that while thus temporarily occupied by citizens of the United States 
the occupants may not be without some lawful means of suppressing dis- 
orders, tht act provides that ail offenses or crimes committed by persons 
who may land on any such island or in the waters adjacent thereto shall 
be deemed to hâve been committed on the high seaa on board a mer- 
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chant vessel of the United States, and be punished according to the laws 
of the United States relating to such vessels and offenses on the high 
seas. .It seems to us impossible to escape the conclusion that ail that 
was intended was to afford governmental sanction and protection to the 
exercise of a commercial privilège, by which guano might be obtained 
and furnished for the use of agriculture in the United States; and it does 
not seem to us niaintainable that, by extending this sort of protection 
for this purpose to an enterprise to be carried on upon small, uninhabit- 
able coral islands in remote seas, the act of congress extended to them 
the coœmon-law docrines applicable to heritable estâtes in land in highly 
civilized communities, induding the widow's right of dower in lands of 
her husband, disposed of by him in his life-time without her concur- 
rence. Dower is always dépendent upon the lex lod rd sitse, and it is 
obvious that no System of law has ever been established on the island 
of Nevassa, except so far as, for the punishment of offenses by those tem- 
porarily occupying it, the maritime law with regard to offenses upon ships 
of the United States has been made applicable to it. No analogy, such as 
counsel hâve suggested, it seems to us, can properly be drawn applicable 
to thèse islands from the titles to lands in the northwest territorial domain 
of tl^ United States, or the policy established with regard to them by the 
ordinance of 1787. That whole ordinance looked to the early settle- 
ment and ownership of the land by citizens of the United States, and 
to the establishment of permanent local governments by the persons 
who should become résident proprietors of the soil. In the case of thèse 
islands there is no ownership of the soil, except that of mère occupancy, 
and no patent or grant émanâtes from the United States to the occupant, 
nor anything approaching to it in character. The act of congress recog- 
nizes the assigns of the discoverer as succeeding to his rights, and by the 
act of April 2, 1872, (17 St. at Large, c. 81, p. 48,) the provisions of 
the original act are extended to the widow, heirs, executors, and admin- 
istrators of the discoverer when he shall bave died before perfecting hia 
proof of discovery, or fully complying with the other provisions of the 
law. This législation is far from establishing a right of dower in the 
widow. The widow, it is true, is mentioned; but by mentioning also 
executors and administrators the law négatives the idea of an estate in 
reaity, and by mentioning ail the persons who might by any law of sucr 
cession be entitled to any property of a décèdent, it merely provides that 
any such person being entitled would be recognized as standing in the 
place of the deceased discoverer. The use of the words, "widow, heirs, 
executors, or administrators," does not import that congress intended to 
legislate that the discoverer 's right was to be regard ed either as reaity or 
personalty, but that whoever by the law of succession governing the dece- 
dent's estate might be entitled should be recognized. There is a proviso 
to this act of April 2, 1872, which is in thèse words: "Provided that 
nothing herein contained shall be held to impair any rights of discovery 
or any assignment by a discoverer heretofore recognized by the govern- 
ment ôf the United States." So that, if by mentioning the widow in 
the act of April 2, 1872, it could be maintained that any additional 
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right or estate was conceded to her, it could not aid the petitioner in 
this case, as it is alleged in the pétition that the govemment did before 
the passage of that act recognize the assignment by Peter Duncan to 
Cooper, and declared his assignée to be entitled to the rights secured by 
the law. In our judgment the demurrer must be sustained, and tha 
pétition dismissed. 



Washington Fieb & Marine Ins. Co. v. Chesebeo. 
{Circuit Court, D. Conneoticui. September Term, 1887.) 

PBINCrPAL AND AGENT— LlABIUTT OF AGENT TO PRINCIPAL. 

Défendant, the agent 6f plaintiff, an insurance company, effected an însur- 
ance, ànd informed plainlifif thereof, upon which plaintiff, being dissatisfled, 
dlrected détendant to return the policy at once, saying that the risk was a 
prohibited one. Défendant, believing plaintiff misinformed as to the risk, so 
wrcte, and held the policy. Plaintiff again directed the policy returned, 
which défendant did, but before notifying the ihsured thereof a loss by flre 
occurred which plaintiff was compelled to pay. Held, that defendant's dis- 
obédience of peremptovy orders rendered him liable for the amount plaintiff 
had been compelled to pay. 

At Law. 

Action by the Washington Fire and Marine Insurance Company 
against Charles E. Chesebro, its agent, for négligence and disobedience 
of ordèrs, whereby the plaintiff had been compelled to pay a loss. It 
appeared that plaintiff had ordered the insurance canceled, the policy 
still being in defendant's hands, as soon as they were informed of its hav- 
ing been effected, saying: "Please at once relieve us of the risk. The prop- 
erty in itself, and the exposure to the same, would make it prohibited 
with us. Let us hâve the policy, please, by return mail." The défend- 
ant, thinking the company misinformed as the ri jk, so wrote, and stated 
that he would hold the policy, which he had not yet written, until 
further orders from them. Immediately on receipt plaintiff again in- 
structed défendant to return the policy, which he did. Before défend- 
ant notified the insured of the cancellation, the prôperty was burned, and 
plaintiff paid the loss. Défendant claimed that he did not receive the 
ïast letter until the day the building burned, and, owing to the absence 
of the owners, could not notiiy them, and offered évidence tending to 
prove this fàct. Plaintiff offered évidence to prove that the lettér should 
in due course of mail hâve been received two or three days before the 
fire, and that in fact the letter from défendant containing the policy was 
received by them before the fire. Defendant's reason for believing plain- 
tiff misinformed as to the risk was that the map of the village showed an 
exposure to an iron foundry, which no longer existed. After the jury 
were instructed as stated in the opinion, they found for plaintiff the sum 
of $1, 548.43.; the fuU amount of the loss paid, with interest and costs. 

A^ P. Hyde, for plaintiff. 
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CE. PèrHjts and G^orfes :ff. (Sfear2!s, fôr défendant. 

SB.ÏPU ATS, j., (cîiargîng jury. y 1. It being admitted that the défend- 
ant was agent for the plaintiff, it was the duty of the défendant, Upon 
receipt bf the notice, datèd July 31 , 1885, peremptorily ordering him tô 
cancel the risk, to proceed to do se with ail reasonable diligence. 

2. It being admitted that the office of the agent was within five min- 
utes' walk of the office and place of business of E. T. Whitmore & Co. , the 
insured, the agent's neglect to cancel said policy for a period of more than 
six days after the receipt of said peremptory order was such a neglect of 
duty as would render the défendant liable to the plaintiff for the loss in- 
curred by thé plaintiff in conséquence thereof. 

3. That the delay after the receipt of the notice dated July 31st, is 
not excused by thé fact — if it should be found— -that the agent believed 
that the company were mistakeriaa to the safetyor danger of the risk, or 
as to the wisdom of retaining the risk. 

4. That if the agent delay ed complying with the peremptory orders of 
<,he company to cancel the risk, and did so delay from a mistaken view 
of the safety of the risk and the wisdom of canceling it, or in the hope 
of persuading the plaintiff to continue the risk, the delay in the mean 
time was at his own péril and at his own risk if a fire should occur. 

5. If the second order to cancel, dated the 7th day of August, 1885, 
was received by the agent in such season that he had one or two days 
bëfore the day of the fire in which to cancel the risk, and he made no 
^ttempt so to do, such neglect on the part of the défendant was a breach 
oî his duty, and would render him liable for the damages which the com- 
pany su ffered in conséquence thereof. 

The court furthercharged,adopting the language in the case of Courcier 
V. Ritter, 4 Wash. C. C. 551, as to instructions tû an agent: 

"If the order leaves him a discrétion, the law requires o£ him nothingfurther 
than the exercise of a sound, honest judgment. But if the order be free from 
ambiguity, is positive and unqualified, it raust be rigidly obeyed, if it beprac- 
ticable; and no motive connected with the interest Of the principal, however 
bonestly entei-tained, or however wisely adopted, can excuse a breach of it. " 



Claree V. American Dock & Imfbovbuent Co. et al. 

(Circuit Court, JS. D, JTw York. July 8, 1888.) 

Damages— FoB Fisbsonal Toht— ExcEssrvB— Falsb Imfkisonmbnt— Malicious 
Pbosbcdtioit. 

Where plaintiS, a respectable woman, was arrestedat the instigation of de- 
fendants, upon f aise charges of a forcible entry into a house of one of défend- 
ants, where she and her family had been living, and of an assault upon the 
other defendanti and was committed to jail with disorderly women, and re- 
quired to give sureties of the peace without trial, and the arrest was procured 
without reasonable or probable cause, for the purpose of keeping plaintiS 
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away from the houBe until Refendant could put her things out and tear down 
the bouse, a verdict of |4,000, in an action for inalicious prosecution and false 
imprisonmeat, is net so manifestly excessive as to require a new trial.* 

At Law. On motion for new trial. 

T. G. GampbeU and if. S. Ogden, for plaintiflE". 

^. ïF. De jpbrrest, for défendants. 

WHEEtEB, J. This is an action for inalicious prosecution and false 
imprisonment. The jury found a verdict for the plaintiff with $4,000 
damages. The défendants hâve moved for a new trial solely because of 
excessive damages. In QUbert v. Burtenshaw, Cowp. 230, on a similar 
motion in a similar action, Lord Mansfield said: 

"I should be sorry to say that in cases of personal torts no new trial should 
ever be grantedfor damages which manifestly show the jury to hâve been 
actuated by passion, partiality, or préjudice. But it is not to be done witb- 
oat véry strong grounds indeed, and such as carry internai évidence of intem- 
pérance in the minds of the jury. It is by no means to be done where the 
court may feèl that, if they had been on the jury, they would hâve given leés 
damages, or where they might think the jury themselves would hâve com- 
pletely discharged their duty in giving a less sum. Of ail the cases left to a 
jury none is more emphatically left to their sound discrétion than such a case 
as this; and unless it appears that the damages are flagrantly outrageous and 
extravagant, it is difflcult for the court to draw the Une." 

In Whipple v. Manufaciurmg Co., 2 Story, 661, Mr. Justice Story said 
that a verdict should not be set aside for excessive damages in cases of 
tort, " unless the court can clearly see that the jury bave committed some 
very gross and palpable error, or bave acted under some improper bias, 
influence, or préjudice, or bave totaUy mistaken the rules of law by 
which the damages are to be regùlated." In Barry v. Edmvndi^ 116 U. 
S. 550, 6 Sup. Ct. Rep. 601, this language of Mr. Justice Story is quoted 
with approvàl, several of the many other cases on the subject are re- 
viewed, and the court, by Mr. Justice Matthews, adds: 

"In no casé is it perraissible for the court to substitute itself for the jury, 
and oompel a compliance on the part of the latter with its own view of the 
fâcts in évidence as the standard and measure of that justice which the jury 
itself is the appointed constitutional tribunal to award." 

In this case the plaintifTwas, so far as bas been shown or is claimed, 
a respectable woman, the wife of a ship carpenter, and the mother of a 
family of six daughters, some of wbom were grown up and away, and 
others were small and at home. She was arrested at the instigation of 
the défendants on what the jury must bave found to be false charges of 
forcible entry into a house of one of the défendants, where she had been 
living with her family, and of an assault upon the other défendant, and 
of a gross breach of the peace, and taken before a police court, and com- 
mitted to jail with disorderly women, in default of bail immediately re- 
quired under prêteuse of awaiting trial, and afterwards required to give 
Bureties of the peace without trial, without any reasonable or probable 

> See note at end of case. 
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cause, for the purpose of getting and keeping her away from the house 
until the défendants could put out her things and tear down the house. 
The actual pecuniary damages might be small; but the disgrâce, humil- 
iation, and shame of being arrested and sent tb jail on such charges, for 
the sensé and suffering of which she was entitled to recover damages, 
might be great. What would be adéquate compensation could be meas- 
ured by no standard, and theamount might properly be enhauced by the 
wanton disregard of the plaintiff' s personal rights in taking such proceed- 
ings. Day v. Woodworth, 13 How. 363. It must rest in the judgment 
and discrétion of the jury, and remain there, unless the jury are clearly 
toade to appear to bave departed from the exercise of their judgment and 
discrétion. There is nothing shown nor claimed in that direction unlesa 
it is to be inferred from the amount of the verdict. That is not so very 
gi-eat, in view of ail the circumstances of the case, as to show that it was 
reached otherwise than by considerate estimate. The motion cannot be 
grahted but by an arbitrary exercise of the judgment of the court over 
that of the jury on a matter purely of fact confided by the law to that of 
the jury. This would be manifestly improper. Motion denied, and 
etay vacated. 

NOTE. 

Damages — Excessive— In Actions Ex Delicto. In actions for damages for personal 
torts it is within the strict province of the jury to estimate the exteut of the injury, and 
assess the damages; and unless there is a manifest abuse of this trust, such as to indi- 
cate passion, préjudice, partiality, or unacoountahle caprice or corrujjtion, the trial judge 
ought not to interfère, and grant a new trial; and where the trial judge, as shown by 
the record on appeal, has expressed his disapproval of the verdict as being excessive, 
yet refused to set it aside in order that the suprême court tnight pass upon the faots, 
the suprême court will not, upon the ground of such disapproval or dissatisf action with 
the amount of the verdict, grant a new triai. Railroad Co. v. Boddy, (Tenn.) 5 S. W. 
Rep. 386. See, Âlso, cases cited in note. 

In Bpear v. Hiles, (Wis.) 30 N. W. Rep. 50e, which was an action for malicious pros- 
eoution, the folio Wing charge of the trial court was approved on appeal : "If the jury 
flnd that the défendant wantouly and malioiously caused the arrest of the plaintiff, with 
Intent to injure his feelings, and disgrâce him in the estimation of the public, the jury 
not only may, but they ought to, go f urther, and give punitory damages in such a sum as 
will be a warning to the défendant and ail other persons not to commit such wrongs 
and injuries. Punitory damages are given in law as an admonition to the défendant 
and ail other persons not to perpetrate similar wrongs, and cbnsequently such damages, 
to be effectuai, must hâve some relation to the financial ability of the défendant. " See, 
furtber, on the subjeot of ezemplary damages in actions ex deUcto, the cases cited in 
note to above case. 

As to the allowance of exemplary damages for malioiously suing ont au attaohment, 
see Rica v. Miller, (Tex.) 8 S. W. Rep. 317, and cases cited in note. 
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HûEY V. Maçon County. 

Jones v. Same. 
(CBrcuit Court, E. B. Missouri, N. D. May 28, 1888.) 

1. Bailkoad Companibs-^Municipal Bonds— AIctions on Bonds— PijEADma— 

Variancb. 

Where an allégation in an action on county bonds in aid of a railroad is 
that the bonds were bought in reliance upon the gênerai railroad law, and 
that it was in force when the bonds were issued, and the proof is that the 
bonds were issued under a prior spécial act, there is no variance. 

2. Samb. 

Where the proof shows that the couhty court had power to issue the bonds 

under any law, a variance betwéen the allégations and the proof, as to the 

particular law under which the bonds were issued, is immaterial; it beiag 

the duty of the court to allow the pleadings to be amended to conform to the 

, proof. 

8, Samb— Coupons— Limitation op Action. 

Where a county issues railroad bonds, the coupons thereto attached are sub- 
ject to the same period of limitation as the bonds, and, that time àaving 
elapsed from the date of the maturity of the coupons, they are barred, al- 
though not detached from the bonds. 
4, Same— Intebest on Coupons. 

Coupons bear interest from the date of their maturity; and in an aption 
thereon in Missouri coupons payable out of the state will be allowed the same 
rate of interest as those payable in the state, no proof of the rate of interest 
in the f oreign state being offered. 

At Law. 

Action by John E. Huey against Maçon county, and by Joseph E, 
Jones against same, upon railroad bonds and coupons issued by défend- 
ant. 

Sanders & Bowers, for plaintiffs. 

R. 0. Mitchdl anà Guthrie & Dysart, for défendant. 

:, Thayer, J. In thèse cases plaintiffs are entitled to a judgment on the 
bonds by thera severally sued upon, and on ail the coupons except cou- 
pons Nos. 6, 7, and 8, attached to each of bonds Nos. 3, 12, 13 and 14. 
1. The only défense aflecting ail of the causes of action is that of a 
variance between the proof and allégations. It is claimed that the re- 
spective plaintiffs hâve alleged that the bonds in suit were issued under 
section 17 of the gênerai railroad law, in force in the year 1866, whereas 
it is contended that the proof shows that the bonds were issued under 
the thirteenth section of a spécial act, approved February 20, 1865, to 
incorporate the Missouri & Mississippi Railroad. The défense cannot 
prevail, for two reasons: i^rst. Because there is no variance. The déc- 
laration does not aver that the bonds were issued under the gênerai rail- 
road law. The allégation is that "plaintiffs bought the. bonds in reliance 
upon that law, and that it was in force when the bonds were issued." 
Other portions of the déclaration, however, show that the bonds were is- 
sued under the spécial act of February 20, 1865. Second. But even if 
there was à variance of the kind supposed, (that is to say, a failure to 
state accurately the particular law under which the county court derived 
v.35F.no.7— 31 
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its power to make the subscription,) the variance could not be regarded 
as material. If the proof showed (as it doea in this case) that power ex- 
isted under any law to make the subscription and issue the bonds, it 
would be the duty of the court to allow the pleadings to be amended to 
conform to the, proof. Such leave is not neçessary , however,in this case, 
ae the déclaration in effect shows tliat the county court acted under the 
spécial law of February 20 j 1S65. To cover any possible doubt on the 
subject, the court will insert a finding in the judgment that the bonds 
were issued under the spécial act last mentioned. Such is the proof, 
and such is also. the allégation. ; 

2. The plea of the statute bf limitations in the case of Huey v. Maçon 
Çcmnty i§ sustained as to coupons 6, 7, and 8, maturing February Ist in 
the years 1876, 1876, and 1877» on each of bonds Nos. 3, 12, 13, and 
14, Jiidginent for défendant will therefore be entered on the counts em- 
bracing those coupons. ït is settled by the décision in Amy v. Dubuque, 
98 U. S. 470, that the statute of limitations begins to run against cou- 
pons of municipal bonds from ihe tiiUe they mature, although they re- 
main attached to the bonds. In the two cases of Oity v, LaTuson, 9 Wall. 
482, and Oity qf Lexingtm v. BuÛer, 14 Wall. 296, it was held that a 
suit on coupons will be barred by the same period that bars an action 
dri the boiids tô which they àte attached. It was not held in either of 
Ûiose cases, however, (as defendant's counsel seems to suppose,) that the 
statute of limitations is suspended, in so far as'it affects coupons, and 
will not run until the bond matures. That view was expressly disap- 
proved ia Olarhw. lowa Œty, 20 Wall. 683, and Amy v. Dubuque, 98 U. 
Si. 474. Whenthe sameperipdof time has elapsed after the maturity 
oï a coupon that will bar an action on the bond, the coupon is barred. 
In this instance 10 years hâve elapsed since the maturity of some of the 
coupons, and, as that period is sufficient to bar an action on the bonds, 
the coupons above mentioned are barred. 

3. The questions relating to interest, which hâve been discussed in 
thèse cases, are equally weU settled. Coupons bear interest from the day 
when they are payable, even though no demand for paymentismadeon 
that day. Gdpckev. Dvhuque, 1 Wall. 206; Aurora Oityv. West, 7 Wall. 
105; TomofGmoav. Woodruff, 92 U. S. 502; Wdnut v. Wade, 103 U. 
Si 696. The oontract evidenced by a coupon is so far sépara te from the 
contract evidenced by the bond to which it is attached, that it may be 
bawed by limitation before the bond matures. The holder of such con- 
tracts should accordingly be allowed interest for moiiey due thereon from 
thetime it becomes payable. In making up the judgment, interest will 
be allowed on ail the coupons from maturity to the date of judgment, at 
the rate of 6 par cent, per annum, and the judgment will thereafter bear 
interest at the satne rate. No distinction in this regard will be made be- 
tween coupons payable in New York and those payable in St. Louis, as 
the rate of interest in New York was not proven. Interest on the bonds 
will be computed after maturity at the same rate borne before maturity, 
and thejudgment will bear the same rate of interest from the date of 
entry . . ■ 
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Dmited States ^ rel. JoMS v. Maçon County Couet. 
Oinyuit Court, H.i D. MUsouri, N. D. May 28, 1888. 

RAIIiKOAB COMPANIES — MuNIGIPAIi AlD — LIMITATION ON ANNDAL TAX-^MaN- 

damus to Levt Spbçiai, Tax. ^ 

Thoo^h a judgment has been obtained on coupons of eounty bonds issued 
undçr section 13 of the Missouri act of Februnry 30, 1866, incorporating the 
Missouri & Mississippi Bnilrond, wliicb provided tbat tbe amount of the spé- 
cial tax to be levied in auy oaeyeàr fortheir'payment should not exceedone- 
twentieth of one par cent., mandamua will not lie to compel the lery of a 
higber spécial tax to pay such judgment, as the holders of suchDondsare 
cbargeablè with notice of the provisions of the statute ander which they are 
issued. ' ' 

Original Proceeding in Mandamws. 

Sanders & Bowers, for rektor. 

E. 0. MiicheU, Pros. Atty., and Guthm & Dysart, for respondents. 

Thayek, J. This a mandamus proceeding to compel the respondents 
to levy a spécial tax to pay a jiidgaaent recovered against Maçon county, 
in the central division of the Western district of Missouri, on November 
25, 1884, in tlie sum of $8,974.39. The case bas been submitted in 
this district on the pleadings,, and on a stipulation conceding certain 
facts. It will suffice to say that from the pleadings and stipulation it 
appears that the judgment referred to was basèd on coupons of bopds 
issued by Maçon county pursuant to power conferred by the thirteenth 
section of an act passed on February 20, 1865, to incorporate the Mis- 
souri & Mississippi Kailroad. That section (as is well known) author- 
ized the issue of bonds without a popular vote, but limited the amount 
of the spécial tax that might be levied in any one year for their pay- 
ment to one-twentieth of one per cent. It is conceded that Maçon 
county has thus far levied one-twentieth of one per cent, anuually, to 
meet the bonds that were issued under the act in question, and that the 
proceeds of the tax hâve been properly applied to the payment of the in- 
terest on the bonds. Upon this state of facts it is obvions that the case 
is controlled by the décision in the case of U. S. v. Maçon Go.i 99 U. S. 
689, and the peremptory writ prayed for mnst be refused. It was 
held in that case (following the général rule on the subject) that pur- 
qhasers of municipal bonds are chargeable with notice of the statute un- 
der which they are issued. It was furthermore held that if the stat- 
ute under which bonds are issued limits the rate of spécial taxation for 
their payment, the bondholder cannot by mandaniMs enforce the levy of 
a higher spécial tax. That décision détermines the présent controversy. 

In the case of U. S. v. Clark Oo., 96 U. S. 211, it was held that 
bonds issued under the thirteenth section of the act to incorporate the 
Missouri & Mississippi Railroad Company are debts of the county, as 
fully as any other liabilities, and that for auy balance due on the same 
after the spécial tax of one-twentieth of one per cent, is exhausted, the 
holder is entitled to a warrant payable out of the funds of the county 
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raised for gênerai county expansés. The application in this case, how- 
ever, is not to obtain a warrant against the gênerai fund, but to com- 
pel a spécial levy in addition to the rate prescribed by the statute un- 
der which the bonds were issued. The writ must, of course, be denied. 
The relator's counsel seems to hâve been misled to some extent by the 
décision of this court in 17. S. V, Scdûand Co., 32 Fed. Rep. 714.' In 
that case the court was dealing with a statute which authorized county 
courts to issue bonds, but did not lirait the power of taxation for their 
payment. What was said in that case must be understood in its re- 
lation tofluch a statute as was then under considération. That décision 
has no bearing on the présent controversy. The statute under which the 
bonds involved îii this suit were issiied required the bondholder to dé- 
pend on the spécial tax of one-twentieth of one per cent, and the gên- 
erai county revenue for their payment. A peremptory writ is denied, 
and the proceeding is dismissed at relator's cost. 



United States v. Taylob. 

,,: 'Circuit Court, S. B. Alabama, June 33, 1888.) 

1. Public Lands — Trbspass — Kight of Goveknment to Sue — Possession— 
hombstead. 

Possession by a homestead claimant, and a receiver's receiçt issued since 
1)rinçing tbe action, do nôt divest the government of possession or title, so 
that it cannot maintain an action ôf trespass for cutting timber on the land. 
8. Same— BUeden OF Proof. 

In an action brought by th6 United States for trespass committed on gov. 
ernment lands, the burden of proof is on the government to show that the 
acts of trespass complained of were committed by défendant or by his com- 
mand, or that they were done for his benefit, or with his knowledge and con- 
sent, and were subseqLueiitly ratifled by him. 
8. Samk — Measube DP Proof. 

In such a case the acts need not be proved beyond a reasonable doubt, as in 
criminal cases. The proof need only be such as will reasonably convince thé 
, jury after applying the ordinary tests for the ascerlainment of the truth. 
4. SAMB^EvmENCE. 

In such a'éàée, evidenée that the employés of défendant, under his direc- 
tion or sùperintendence, or that of his partner for their joint beneflt, entered 
on the lands described in the complaint, and eut turpentine boxes inthetrees 
thereon, or chipped such trees for turpentine purposes, or removed therefrom 
' crude turpentine, is sufflcient to warrant a verdict against défendant. But if 
défendant merelybought turpentine from homestead claimants, havingnoth- 
ing to do witlj hiring hands, or chipping trees, or dipping or hauling turpen- 
tine, further than to pay for this work at the request of said claimants, and 
deducting thé amouht so paid from the agreed price of the turpentine, de- 
; fendant is not liable. 
6. Samb— Nominal Pahaoes. 

In^uchaca,se,'merelyentering the land, and cuttingboxes or chipping trees, 
•'' ' "and rémoving'thérefrom crude turpentine, entitles plaintifE to nominal dam- 

' âges, tbough no actual damages were done. 
6. Samb-^Comi'Ensatory. Damages. 

In an action for cutting growing trees, if their value can be ascertained 
without référence to the value of the soil on which they stand, the measure 
of damages is the injury done them, and not the différence in value of the 
; land bejEore ^Bd after fluchinjury. ! , , 



UNITED 8ÎATÉS V. TAYLOB. 486 

7. Same—Exbmpi,aby Damages. 

In such a case the government is entitled to exemplary flamages. if the go- 
ing on the land and cutting and chipping the trees, or dipping and rernoving 
the turpentine, was donc by défendant willfully, or if such acts werè the re- 
sult of a négligence so gross as to show willfulness or a reckless indifférence 
to the rights of the government. ^ 

8. EviDENCB— Admissions. 

Statements in writing of absent witnesses, introduced in évidence in a civil 
action under an admission that the witnesses, if présent, would testify lo thè 
f acts therein stated, are subject to contradiction, the same as though the wit- 
nesses had testilied in open court. 

0. JUKT— CONFLICTnfG EVIPENOB— PkOVINCE OF JURT. 

Where there is a conflict of évidence it is the duty of the jury to reconcilô 
it, if possible, so as to make ail the witnesses speak the truth; but if this cahi 
not be done, then the jury are to say which they will believe and which dis;- 
believe, and in doing this they must consider how the évidence of the wit- 
nesses is corroborated by the facts and circumstances of the case; the interest 
and motives of the witnesses, and their means and opportunities of knowlng 
what they hâve testified to. 

At Law. 

Action bronght by the United States agaînst E. S. Taylor for trespass 
on government land. ■ 

John D. Burnett, U. S. Digt. Atty., for plaintiff. ■ 

R. H. Clarke and M. B. KeUy, for défendant. 

TouLMiN, J., {char ging jury.) This suit is called an action of trespass, 
and is brought by the United States against the défendant to recover 
damages for trespasses alleged to hâve been committed by him in thé 
years 1883 and 1884, on lands specifically described in the complaint, 
and belonging to the government of the United States. The United States 
charges the défendant with the trespass set forth in the complaint. He 
says he is nôt guilty of it. Under the plea of not guilty the government 
must be prepared to prove the commission by thé défendant, bis serv- 
ants, employés, or agents, of the trespass of which it complains. It must 
be proved that the acts of trespass complained of were done by the dé- 
fendant, or by his command, or that they were done for his benefit and 
with his knowledge and consent, and he subsequently adopted and rati- 
fied them. 

It is not required that the acts of trespass should be proved beyond à 
reasonabie doubt, as in a criminal case. This is a civil suit, and ail that 
is required is that you should be reasonably convinced from the évidence 
in the case that the défendant is guilty. The plaintiffs case should be 
satisfactorily proved. It is not necessary that the proof should be con- 
cluêive, but mùst be such as to reasonably convince you. If your judgr 
ments are thus convinced, after applying the ordinary tests for the ascer- 
tainment of truth, it would be your duty to find a verdict against the 

'As to when exemplary damages may be allowed, see Clarke v. Improvement Co., 
cmte, 478, and note ; Railroad Co. v. Roberts, (Ky.) 8 S. W. Rep. 459, and note ; Railroad 
Co. V. Arnold, (Ala.) 4 South. Rep. 359; Webb v. Gilman, (Me.) 18 Atl. Rep. 688. and 
note; Railway Co. v. Garcia, (Tex.) 7 S. W. Rep. 802 ; Haines v. Sohultz, QSi. J.) 14 Atl 
Eep. 488; Whitev. StrlbUng, (Tex.)9S. W. Rep. 81, andnote. 
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défendant. If your judgments are not thus convinced, ît would be your 
duty toreturn a verdict ofnot guilty. 

Now, to enable a party tq maihtain an action of trespass, he must hâve 
either actual or constructive possession of the land trespassed on at the 
time of the trespass. Constructive possession is such as the law annexes 
to the title, and will authorize this action. It is undisputed that the 
United States had the title to the land described in the compkint at the 
time of the alleged trespass. But it is contended on the part of de- 
fendant that the United States were not in such possession of the home- 
stead lands mentioned in the. copiplaint as to entitle them to bring this 
suit; that the occupancy of.saiii lands by the homesteaders spoken of in 
the trial gave them the possession, and deprived the United States of the 
right to bring thîs particular suit; and it isfurther contended by the de- 
fendant that the receipts of the receiver of the land-office, issued since 
this suit was brought, and which are submitted in évidence, divested thé 
United States of the title to such homestead lands, and vested it in the 
homestead claimants, and that, for that reason, the United States are de- 
barred from recovering, so far as the homestead lands are concerned. I 
charge you that the right of the homesteader is one of occupancy only, 
but with certain rights and privilèges, subject to the right and duty of 
the government to protect and préserve the timber on the land. He is 
not in adverse possession of the land until he iâ vested with the title to 
it by the government. In the meantime he bas the privilège of clearing 
it for cultivation, and of cutting the timber down for that purpose, and 
such timber may be sold if not needed for ipiprovements; but it sale and 
trafic is the only reason for cutting the timber on the land, or for remov- 
ing any material therefrom, the law would be broken, and the person 
would be a trespasser. Hence I charge you that the United States had, 
when this suit was brought, and now bave, such possession as entitles 
them to main tain this action; that the receipts of the receiver of the land- 
office are not, of themselves, sufficient évidence that the government's 
title bas been divested, and that it has vested in the homestead claim- 
ants. Until they hâve made the final proof and acquired the title, — that 
is, 80 fulfilled their obligations under the law as to entitle them to pat- 
ents, — it is not allowable to them to eut the timber on the lands, or take 
any crude turpentine or other material therefrom for the purpose of sale 
or spéculation. The certificate of the receiver and register would be suf- 
ficient évidence of their right to a patent, and would be a défense to thia 
action so far as the homestead lands are concerned; but the receiver's re- 
ceipt alone is not, sufficient. 

Any person who cuts or removes timber or other material, or who 
hires others to eut or remove timber or other material, or who incites or 
induces others to eut or remove timber or other material from govern- 
ment land, for his personal behefit or advantage, or for the purpose of 
gain, (except he has the right or permission to do so from the govern- 
ment) is a timber trespasser upon government lands. And any person 
who commits timber trespass upon government land is liable to civil 
suit for the value of the material taken, and the damages sustained by 
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the cutting of the timber. Now, gentlemen, if you believe from the év- 
idence that the employés of the défendant entered on the lands described 
in the complaint, or any of them, and eut turpentine boxes in the trees 
on such land, or chipped such trees for turpentine purposes, or removed 
therefrom crude turpentine, and this was done by his direction or su- 
perintendence, or by that of His partner for their joint benefit, it would 
be your duty to find him guilty in this suit. If he had the right or per- 
mission from the government to do so, it devolved on him to show it. 
But, if you believe from the évidence that the defendant's arrangement 
with the homesteaders was simply to buy the turpentine from them, he 
having nothing to do with having the hands hired, or the trees chipped, 
or the turpentine dipped, or hauled from the land, further than to pay 
for this work at the request of the homesteaders, for and on their acœunt 
and at their request, deducting the amount so paid from the agreed price 
of the turpentine, then he would not be liable in this suit as a trespasser 
on the homestead land. 

The évidence before you, and which you are to beconsider, is both of 
a positive and circumstantial oharacter; and as a part of this évidence 
you bave a statement in writing of what it is admitted certain absent 
witnesses would testify if they were présent. This admission is that, if 
the witnesses were personally présent, they would testify to the facts 
stated. This statement of the facts the witnesses would prove stands in 
the place, and is the substitute for, the oral testimony the witnesses 
would give if personally présent. The witnesses being personally prés- 
ent, the évidence given by them would be subject to contradiction, and 
the substitute for that évidence is equally open to contradiction. There 
is some conflict of évidence in this case. It is your duty to reconcile it 
if you can, so as to make ail the witnesses speak the truth. If you can- 
not do this, if you find it impossible to harmonize the testimony, then 
it is for you to say which you wiU believe and which you will disbelieve, 
which you will accept as true and act upon, and which you will reject. 
In determining this question, you will look at the other facts and circum- 
stances as shown by the évidence, and see which of the witnesses has 
been corroborated or sustained by thèse facts and circumstances; what 
interest they hâve, or what motives actuate them in testifying one way 
or the other; what means and opportunities they had of knowing what 
they bave testified to. Now, when yûu hâve considered ail thèse things, 
you say where the truth is; for you, gentlemen, are the exclusive judges 
of the suflQlciency and weight of the évidence in this case. You say what 
weight you will give it, both positive and circumstantial, and whether 
it is sufficient to reasonably satisfy you that the défendant had turpen- 
tine boxes eut or trees chipped on the lands described in the complaint, 
or any of them, and had removed therefrom the crude turpentine; and 
it would be equally a trespass if he entered on the land and chipped 
trees and removed therefrom crude turpentine which accumulated in 
boxes which had been before eut in the trees by other persons, if you 
should find from the évidence that there were any such. Now, if you 
believe from the évidence that the defendant's employés entered on the 
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lands described în the complaint, or any of them, and 01111)0X68 in the 
trees thereon, or chipped the trees, and removed the crude turpentine 
therefrom, nominal damages would be recoverable, even though no dam- 
age in fact was done. The theory of a suit like this is that the break- 
ing of the "close" (as it ia called) is the cause of action. Breaking into 
the close of another means an unauthorized intrusion into the land of an- 
other, and this will authorize nominal damages in any event; and any 
injury to the timber on the land, either by boxing or chipping or any 
removal of crude turpentine therefrom, merely enhances the damages, 
and ail damages which naturally resuit from the wrongful act, and are 
directly traceable thereto, are recoverable. In an action for damages in 
cutting growing timber or trees therecovery is not limited to their actual 
value for firewood, turpentine purposes, or for timber or lumber pur- 
poses, but the actual injury tothe estate by the cutting of the trees; and 
in determining the question it is proper to show the purpose for whieh 
the trees were designed and could bave been used. i If the trees, although 
they are part of the realty, bave a value which can be accurately meas- 
ured and ascertained without référence to the soil on which they stand, 
the recovery may be of the value of the trees destroyed, (if any were de- 
stroyed,) or of the injury done to them, and not for the différence in the 
value of the land before and after such injury'. You détermine the value 
of the trees after cutting and working, with référence to the péril to which 
they were then exposed from fire, ravages of worms, or decay, caused 
or traceable to the trespass of the défendant, if he committed any. The 
inquiry ia, what is the amount of injury whieh the government bas suf- 
fered from the whole trespass taken as a continuons act? — going on the 
land, cutting the trees, chipping them, and removiug the crude turpen- 
tine therefrom, during the yçars 1883 and 1884. 

Now, it is claimed hère that the government is entitled to more than 
actual damages; that exemplary damages, or " Smart money," as it la 
oalled, should be given. If the going on the land and cutting and chip- 
ping the trees, or the dipping and removing of the turpentine, was done 
by the défendant willfully, or as the resuit of négligence so gross as to 
show willfuUness or a reckless indifférence to the righta of the govern- 
ment, you may, in your sound discrétion, go beyond the boundary of 
mère compensation for thé injury done, and award exemplary damages. 
Now, gentlemen, take the case. Ascertain from the évidence what the 
truth ia as to the guilt or innocence of the défendant, and as you find 
that truth so let your verdict be. And if you find the défendant guilty, 
say by your verdict what damagea the government is entitled to recover 
from him for the injury done. 
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United States v. Morgan et oZ.' 

(arcuit Cmirt, S. D. New York. June 26, 1888.) 

Bonds— Official Bonds — Disbuksing Opficers — Mingling Funds- Unau- 
thorizkd Transfer— Liabilitt of Surkty. 

A fédéral offlcer, the chief of the bureau of accounts in the department of 
State, gave bond for the faithful diacharge of bis duties, which included tUe 
disbursing of certain appropriations. He also received certain moneys from 
passport fées and the sale of United States Statutes, which wete independ- 
ent transactions, for which no bond was required. At the end of a month 
he drew his draft on the appropriations fund, to cover a deficiency in the 
passport fund. Seld, in an action, after his death, against his sureties on the 
bond, tbat such draft was unauthorized, illégal, and void; and, no actijal 
transfer of money appearing, défendants had a right to hâve the draft can- 
celed, and the accounts readjusted, which would shôw no déficit in the ap|pr6- 
priatiôns account. 

Érrorto District Cburt, S. D. New York. 

In thé trial of this case in the district court, which waS brought àgainSt 
the sùreties on Morgan's bond, after his death, it appeared thàt Morgan 
in his lifê-time drew on the appropriations account to pay a shortage to 
the passport account, and, after the proper débit and crédit of the draft, 
left a dwficit to the former account. It appeared also that no actual 
transfer of money in the treasury had taken place. The district cotif t 
held that the transactions wére independent; that défendants were no't 
liable for the apparent deficiency in the appropriations account; that the 
dpafb therëon was iUegal and void, and défendants had a right to bavent 
canceled, and the accounts reformed. The government brings error. -' ■ 

Stephen A. Wcdker, U. S. Atty., and Abram J. Rose, Asst. U. S. Atty., 
for the United States, plaintiff in error. 

Thomas Osbom, for défendants in error. 

Lacombe, J. This action is brought to recover on a surety bond con- 
ditioned for "the faithful discharge of his duties " by Robert C. Morgan, 
as chief of the bureau of accounts in the- department of state. Défend- 
ants had judgment in the district court, and the plaintiff bas taken a 
writ of etTor. . Morgan while holding office received money from tWo dif- 
férent sources. , There was, frotn time to time, placéd to his crédit with 
the treasurer or assistant treasurer, and subject tohis draft, certain fands 
appropriatèd by congress to certain specified objects, connécted with dis- 
: bursepiente of the department of state for the contingent expensesof for- 
eign missions, consulates, and similar purposes. The receipt and dis- 
bursementôf thèse moneys were within the duties whose faithful; dis- 
chàrgethé bond sued on was given to secure. He also received from 
time to time certain passport fées, and moneys for the sale of theUnHed 
States Statutes, which he was required by law to cover into the treasury. 
For hi^ çpriduct in connection with thèse fées and moneys defeijdanta 

>Affirininga8Fed.Eep. 48. . , : : .m ; /, .,'; 
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were not sureties; nor, indeed, was any bond required. For his honesty 
in that regard the United States were their own insurers. 

As to the détails of the embezzlement, which is the cause of this action, 
the évidence, naturally enough, is not very spécifie. It may fairly be 
inferred, however, that Morgan's method of proceeding was as follows: 
He receiyed from time to time bank-bills, treasury notes, or coin in pay- 
ment of passport fées, or for the sale of Statutes. Thèse bills, notes, and 
coin he appropriàted to his own use; and when the month came to an 
end he was a defaulter to the governm^nt to the amount of the moneys 
so received. Thereupon he drew a draft against his account as disburs- 
ing clerk, for an amount equal to his défalcations dùring the month, and 
passed it over to the treasurer or assistant treasurer, with the request that 
it be covered into the treasury as the amount received from passports 
during the cttrrent month< Thereupon the amount of thèse drafts was 
charged to the disbursement account, and credited to the passport-fee 
account. 

The cases of U. S. v. January,!J Cranch, 572; U. S, v. Eckford, 1 How. 
250, and Jon^g V. U.S., 7 How. 681,, referred to in the opinion of the 
learned court below, seem to be controlling of this case. If there were 
another set of bondsroen, who guarantied Morgan's faithful service in the 
reçeipt and disposition of passport fées and moneys for the sale of Stat- 
utes, the loss which the United States hâve sustained would be, under 
thèse décisions, recoverable from them, and not from the défendants. 
The situation is certainly not chauged by the circumstance that the gov- 
erument stands as its own seçurity for Morgan's acts in regard to the 
çaoneys he embezded. The judgment is affirmed on the opinion of the 
district judge. 



United States v. Smith et al. 

{CireuU Court, E. D. Missouri. June 4, 1888.) 

1. Indians — Indian Agents— Action on Bond — Evidbncb — Tkanscbipt of 
Tbbasdbt Dbpartmbnt— P»opektt Received— Ret. St. U. 8. § 886. 

In an action on the bond of a spécial Indian agent, a treasury transcript 
containing a charge "for government property received at the W. agency, 
and not properly accounted for." but not showing of what the property con- 
sisted, nor now the value was ascertained, is insufBcient to warrant a judg- 
ment for the value of Snch property, and is not aided by a paper attached 
thereto describing the property by items, apparently compiled from the origi- 
nal reti-rns and other documents on file; Buch pager not being admissible 
nnder Rev. St. tJ. 8. § 886, providihg for the admission in évidence of copies 
of books and papers in the treasury department. 

*. Bamb— Rbcbipts and Disburbembnts. 

Under Rev. St. U. 8. g 886, providing for the admission in évidence of cop- 
ies of books and papers on file in the treasury department, a treasury tran- 
script, certifled as therein provided, is compétent, in an action on the bond 
of a spécial Indian agent, to show what public moneys défendant received, 
and what disbursements made by him were approved. 
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3. Same— Agenct Insfeotob— Tbaveliî?g Expensbs— Rhv. St. U. 8. 2079— Act 
OF March 8, 1875. 

Under Rev, St. U. S. § 3079, àllowing the actual èxpenses of persons who 
are require^, under the title relating to Indians, to travel from one place to 
another, and the act of congress ôf March 3, 1875, such persons may be al- 
lowed their traveling expenses, including board while actually in transit, but 
not for board while engaged in inspecting a station 

Action on the officiai bond of A. R. Smith as spécial Indian agent. 

Sections 886 and 2077, Rev. St. U. S., referred to in the opinion, are 
as follows: 

Sec. 886. "When suit is brought, in any case of delinquency of a revenue ofl8- 
cer, or otlier person accountable for public inoney, a transoript froin the books 
and proceedinga of the treasury department, certified by the register, and au- 
thenticated under the seal of the department, or, when the suit involves the 
accounts of the war or navy departments, certifled by the auditors respeclively 
charged with the examination of those accounts, and authentieated under the 
seal of the treasury department, shall be admitted as eyidence, and the court 
trying the cause shall be authorized to grant judgment. and award exécution 
accordingly. And ail copies of bonds, contracta, or other papers relating to 
or connected with the settlement of any account between the United States 
and an individual, when certifled by the register, or by such auditor, as the 
case may be, to be true copies of the originals on flle, and authentieated un- 
der the seal of the department, may be annexed to such transcripts, and shaO 
hâve equal validity, and be entitled to the same degree of crédit, which would 
be due to the original papers if produced and authentieated in court." 

Sec. 2077. "Where persons are required, in the performance of their daties, 
under tliis title, ['Indians,'] to travel from one place to another, their actual 
expenses, or a reasonable sum in lieu thereof, may be allowed tliem, except 
that no allôwance shall be made to any person for travelor expenses in com- 
ing to the seat of government to settle bis accounts, unlëSs thereto required 
by the secretary of the interior." 

Thomas P. Bashaw, U. S. Dist. Atty., for the Unitedi States. 
C. H. Krum and 0. M. Napton, for défendants. 

Thayer, J. This is an action on a bond given by the défendants to 
secure the faithful performance by A. R. Smîth of his duties as spécial 
Indian agent under an appointment made in October, 1881. The 
breaches assigned are that Smith failed to account for $497.15 of public 
moneys intrusted to him for disbursement, and that he failed to account 
for public property that came into his possession of the value of 
$1,777.03. The testimony on the part of the government is contained 
in a treiasury transoript certified by the register and secretary of the 
treasury pursuant to section 886 of the Revised Statutes of the United 
States. Among the various papers forming the transoript is a slatement 
purporting to be a copy of Smith's "consolidated account" as borne on 
the books of the treasury department. On the débit side of the account, 
he is charged with the sum of $1,777.03 "for government property re- 
ceived at the Western Shoshone agency, and not properly âecounted for." 
The transoript of the "consolidated account" does not show of what the 
property consisted, nor the manner in which the value ofsame was 
ascertained. Attached to the transoript is another paper, howèver. 
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which professes to describe the property item by item, and also states 
the value of the various articles, but it does not show in what way the 
values given were ascertained. Respecting this latter paper, it shoulà 
alsp ,be said that it does not profess to be a transcriptfrom any bock 
kept, or a copy of any document on file, in the treasury department. It 
was probably compiled from original returns made by Smith of public 
property in his possession, which are now on file in the department, and 
professes to show what portion of such property has not been accounted 
for by proper vouchers. Neither the original property returns as made 
by Smith and accompanying vouchers, or copies of the same, are at- 
tached to the treasury trauscript, or hâve been offered in évidence. On 
this State of facts, it must be held that the proof is insufficient to warrant 
a judgment against the principal in the bond, and his sureties, for the 
yalue of any public property intrusted to his care. It may be conceded 
that, by 'virtue of section 886, a transcript from the books of the treas- 
ury department, showing the ioffiicer's receipts and disbursements of pubn 
lie money, would be sufficient to .warrant a judgment against him for 
any balance shown by such aceount to be due the government. U. S. v. 
Bti/ord,' 3 Pet. 29; Cox v. U. S.,& Pet. 202. But a transcript ^ from a 
bopk which merely shows a charge in gross against an officer for the 
value of public property, without describing the property, or the method 
of valuation, or the manner in which it came to his hands, or the dis- 
position made of the same, is of no value even under section 886. U. 
S: V. Jones, 8 Pet. 375. If the treasury transcript contained copies of 
theagent's property retums, and copies of the vouchers accompanying 
tliesame, (ail of which are made évidence, with like eflect as the orig- 
inaîs, by virtue of section 886,) it would be possible to verify the charge 
made against him in the Consolidated aceount for property not properly 
accounted for; but as the government has failed to produce sùch original 
returns and vouchers, or receipts signed by the agent for property in- 
trusted to him, or copies of any such papers duly certified by the regis- 
ter and sécretary bf the treasury, it must be held that there is no legiti- 
ihate proof of a failure on the part of the agent to aceount for property 
in his custody. The case, in this respect, is not aided by the produc- 
tion of an itemized list of the property, compiled from original receipts, 
returns, or other documents on file in the department, as copies of such; 
papers àré not produced, and as there is no law making such a compila- 
tion admissible against the défendants in the absence of the original doc- 
uments, or copies thereof duly authenticated. U. S. v. PaUerson, Gilp. 
A^\ U.S. V.Jones, mpra. 

■■'The defendant's money transactions with the government stand on a 
différent footing. The transcript is compétent, under section 886, to 
show what public money s the défendant received, and what disburse- 
ments madéby him bave been approved. Whatever balance appeàrs to' 
be in his hands. after deducting such disbursements as hâve been al- 
lowed, he is chargeable with, unless he can show that he is légially en- 
titled to othér Oredits than bave been allowed. The varions sums dîsal-- 
lowedam.'ountito'$497.15vleaving the défendant apparehtly indebted to' 
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the govemmënt in that surù. Most of the disbursements claimed to 
bave been made, which bave beeii disallpwed, were for board while tbe 
agent was examining the afiairs of différent Indian agencies. The treas-, 
ury departnient appears to bave allowed him ail of bis traveling ex- 
penses, including board while actually in transit from one staàon to an- 
otber, but to bave disallowed certain crédits claimed for alleged disburse- 
ments on account of board after bis arrivai at bis destination. On tbé 
other hand, the défendant contends with much plausibility that as he 
was a spécial agent, haviqg no iixed place of duty, and was most of the 
time employed in inspecting varions stations, that he is entitled to re- 
imbursement for living expenses while inspecting stations as well as 
while traveling. The view taken by the accounting officers of the treas- 
ury department with respect totbis point seemstobefortified'by the pro- 
visions of a statute regulating thesubject, and laccordingly concurin theii 
view. Vide section 2077, Rev. StrU. S. , and act Mareh 3, 1875, (18 St. 
at Large, 452.) While concurring in the générai /iew of the law in- pur- 
suance of which the account haé been stated, I am of the opinion that,: 
according to the testimony of the défendant Snïitb, he is entitled to 
crédit for the following items of expense in bis account for the fot^rth 
quarter of 1881, to-wit, $1.60 and $19.25, and to the following items in 
bis account for the first quarter of 1883, to-wit, $24.80, $9, $19.20, and 
$2. Deducting thèse items; aggregating $55.85, the net balance due the 
United States is $441.30, for which judgment will be entered. 



TJnited States v. Zes Gloya. 
(District Court, 8. D. Alabama, Jxilyn. ISSS.) 

1. Abduction — For thb Pukpose of Pbostitutioii ob Cokcubinaoe. 

Where an Indian prisoner escapes from the réservation, taking with him 
an Indian girl of 11 jrears, aiid forcibly has sexual intercourse with her, h&is 
not guilty of abduction under Code Alo. 1886, § 3744, providing for punish- 
ment for taking a girl under 14 years from the person having légal charge of 
her, for purposes of prostitution, marriage, or concubinage. 

3. CEiMiif AL Law— Rbasonablb Dotjbt. 

A reasonable dpubt is one which, after an estire considération of the evir 
dence, leaves the mind in such condition tliat there is no conviction to a moral 
certainty of défendant'» guilt. 

At Law. Indictment for abduction, 

Zes Gloya, one of the Apache Indians captured with Geronimo, Tvas, 
with many others, put upon the United States military réservation near 
Mount Vernon arsenal in Mobile county, Ala.; under guai-d of thé garri- 
son. He escaped, carrying with him an Indian girl of about U years 
of âge. He was recaptured, on state territory, and the military turned 
him overto the civil aùthorities for trial.; In accordance with the R© 
vised Statutes, (section 5391,).he was tried for the offense of abduction 
as definedinCode Ala. 1886, §3744, asfOllovvs: . v , i 
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"Anyperson who tates anygirl under fourteen years of âge from het 
father, mother, guardian, or other person havingthe légal charge of her, for 
the purpose of prostitutioa, concnbiriasré, or man-iage, must, on conviction, 
be imprisoned iii the peniténtîary for not less than two years." 

. The eividence showed that the défendant was himself married; that he 
took the child from the custody ôf her mother, and, after leaving the 
réservation, çruelly treated her, and forcibly had sexual intercourse with 
her. The jury found a verdict of acquittai, and the prisoner was re- 
manded to military control. 

/. D. BurnettyJJ. S. Dist. Atty,, for the United States. 

S. B. Browncsiadi A. D. Anderson, fov défendant. 

Tovhum,'J,^XchargÎ7ig jury, after stating the facta.) 1. In order to con- 
vict the défendant under this indicttnent, you must find him guilty of 
abducting the girl for the purpose pf prostitution or concubinage, as 
hereafter defined. I hold thatimarriage as spoken of in the statute 
alleged to bave been violiited means a lawful marriage: and that could 
not, under the facts of this case, hâve been intended by him. You 
may dismiss that brauch of the offense from your minds. 

2. You must believe from the évidence beyond a reasonable doubt, 
before you can convict the défendant for abducting the girl for purposea 
of prostitution, that he ahducted her, not merely for illicit intercourse 
with her himself, but for the purpose of prostitution, which means the 
common indiscriminate intercourse with men, and not with one man. 
In other words, if defendant's purpose was to hâve sexual intercourse 
with her himself only, he would not be guilty of abducting her for pur- 
poses of prostitution, and you ought to find him not guilty, unless you 
find that he is guilty of abducting the girl for the purpose of concu- 
binage. 

3. You must 'believe from the évidence beyond a reasonable doubt, 
before you can convict the défendant of abducting the girl for the pur- 
pose of concubinage, that the défendant abducted her, not merely for 
the purpose of iiaving sexual intercôurse with her, but for the purpose 
of creating the. relation between himself and the girl of concubinage, 
which means a riatural marriage, as contradistinguished from a légal or 
civil marriage; for the purpose of concubinage, that is, for the purpose 
of an habituai and fiontinued illicit cohabitation with her. 

4. One, two, or a half dozen acts of illicit intercôurse would not, of 
themselves, constitute concubinage, but they should be considered in 
connection with other facts and circumstances shown by the évidence in 
determining "whether or not the defendant's purpose was habituai and 
continued cohabitation with thé girl. Was such bis purpose when he 
abducted the girl? And was bis purpose defeated by his capture, or by 
any other ciroumstances? You must ànswer thèse questions by a fair 
considération of ail the évidence in the case. 

5. YoU must believe beyond à reasonable doubt, before you can con- 
vict the défendant under this indictment, that his purpose was prostitu- 
tion or concubinage, and not merely to hâve illicit sexual intercourse 
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with her; for if his purpose was merely to gratifj his lawless lust either 
by râpe, séduction, or fornication, he would not be guilty under this 
indictment, and y ou ought to acquit him. 

6. When oiie is said to hâve abducted a feûiale fof the purpose of 
prostitution, that means, in law, for the purpose of unlawful sexual in- 
tercourse with men, not merely for the sèxual intercourse with the per- 
6on abducting; for he could be guilty without any sexual intereourse 
with the female abducted, provided he abducted her for the purpose of 
putting her in a position to hâve indiscriminate sexual intereourse. ;with 
others. 

7 When one is said to hâve abducted a female for the purpoSe of con- 
cubinage, that means in law that he purposed or meant to croate a sort 
of marriage relation between bimself and the female abducted; that he 
purposed to cohabit with ber; to bave continuai habituai sexual inter- 
eourse with her. - .i 

8. It is your duty, in making up your minds as to the guilt or inno- 
cence of the défendant, to discard from your considération any feding 
of indignation, préjudice, or passion which his conduct or acts towards 
the unfortunate girl might excite in your bosoms, and to look at thè évi- 
dence purély in the liglit of the charge inade agaihst him, and fiitd a ver- 
dict as the évidence convinces yoù of his guilt or innocence of the par- 
ticular chargé against him. This is a duty you owe, not only to the 
prisoner, biit to yourselves and the government of the United Statra. 

9. If aiecprding to one theory of the évidence the défendant would be 
guilty, but àccording to another theory he wouïd be innocent, and you 
entertain a reasonable doubt from the évidence which is thé correct 
theory, you ought to find the defeùdant not guilty. 

10. A doubt which requires an acquittai tnust be "actuàl and sub- 
stantial,"^— a real doubt arising out of the évidence. It is that state of 
the oase which, aftér an entire considération of ail the évidence; leaves 
your minds in siich condition that you cannot say you are convinced to 
a moral certainty of the defendant's guilt of the charge against hirii. 
This is what is ndeant by being convinced beyond a reasonable doubt. 

11. Now, if you believe from the évidence, beyond a reasonable 
doubt, that the défendant abducted the girl for the purpose of prostitu- 
tion or concubinage, (as explained in the instructions hère given you by 
the court,) you will find him guilty as charged in thé indictment. 

Yovl, gentlemen, will try this defendant's case as you would that of 
any other man, and give him the same considération, regardless of his 
race, color, or condition in life. The same law governs in this case as 
in any othér case of the same character and circumstauces. 
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Ex parte Murbay. 
{District Court, S. JD, Alabama. July IS, 1888.) 

1. Abekst — Privilbgb — CusTOM Officeb. 

A custom offlcer of the United States is not exempt from arrest under civil 
process from a state court, by Rey. St. U. 8. § 5447, which prohibits any pef- 
son from forcibly asaaulting, resisting, opposing, preventing, impedlng, or 
interfering witli any offlcer of the customs, such arrest not being made with 
that intent. 

8. COHSTITUTIONAI, Law— DuE Process op Law— Alimony. 

, Code Ala., 1888, § 3801, which ptovides that on an affldavit being filed with 
the r6gister"by the party entitled to hâve such act done, stating that a decree 
of the court has not been perfôrmed, thé register must issue an attachment 
àgainst &e delinquent party, upon which he may be arrested, does not vio- 
, late the provision of the constitution of. the United States that no person shall 
be deprived of his liberty without due process of law; and a person is not en- 
titled to a discharge on a habeas corpus who bas been arrested under said sec- 
tion because he failed tb pay alimQny decreed in a suit in which he appeared 
anddefended.» 

■ Fetiiion fox a, Writ oi Habeas Corpxis- 

Upp^ bill of Catherine Murr^-y against her husband, John Murray, a 
custoru; otficer of the United States, allegiug abandpnment, and praying 
alimçny and support, a decree was rendered by the state chancery court 
at Mobile, June 18, 1887, allowiug her a certain sum of money monthly 
until further or^er. The order npj; being complied with, complainant's 
solicitor made affidavit under Code Ala. 1886, § 3601, which i^ovides 
that, upon an a.âidavit being filed with the register by the party entitled 
to hâve such act done or his solicitor, stating that the decree of the 
court has not been perfôrmed, the register must issue an attachment 
against the delinquent party, upon which he may be arrested and com- 
mitted to jail, until he ,performs such act, or is discharged by spécial 
order of the chancelier extending the time for performance, and obtained 
an order, of attachment, which was executed by the sherilf of Mobile 
county, Dick Eoper, by the arrest of said John Murray. Murray, un- 
der Rey. St. U.S. § 753, which proyides that the writ oi habeas corpus 
shall extend to a prispner in jail or custody in violation of the constitu- 
tipn or of alawof the United States, sues out this writ of habeas corpus b©- 
fore Hpn. H. T. Toulmin, United States district judge, alleging that he 
is irnprigoned in violation of Rev. St. U. S. § 5447, which pro vides that 
,MQi^) person wha forcibly assaults, resists, opposes, preyents, impedes, 
, or. juiterf ères ; with any offiçer, of thç customs, oj- his deputy, or any per- 
son assisting hini.in the exécution of his duties, shall, be fined not less 
than $100, nor more than $2,000, or be imprisoned not less thàn one 
month nor more than one year, or both, and also alleging that he was 
imprisoned and "without due process of law." 

PUlans, Torrey & Hanaw, for relator. 

' Respectlng the constitutional guaranty of due process of law, and statutes in viola- 
tion thereof, see Hutson v. Protection Dist., (Cal.) 16 Pao. Rep. C49, and note; Ex parte 
Kinnebrew, 35 Fed. Rep. 53, and cases cited in note. 
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G. L. & H. T. Smith, for Catherine Murray. 
HamUtxni & Gaillard, for Roper. 

TouLMiN, J. My opinion is that I could grant the wrît only where a 
spécifie United States law is violated; and I do not think the case made 
hy the petitioner cornes under section 5447 of the Revised Statutes. 
My opinion is that that section applies to a case of active forcible interfér- 
ence by a person with a customs or revenue otficer, or with one assisting 
Buêh ofScer, in the performance of his duty as such, and the interférence 
must be with the intent to impede or prevent the performance of the 
duty; in othër words, that, to convict a person under that section, there 
must hâve been an intent to resist such officer, or to impede or interfère 
with him in the performance of his duty. Such is not the case with 
the sheriff hère., He was acting undèr légal process, — at least i3rocess 
which issued from a court, and regular on its face. He could not, un- 
der the cireunastances, be convicted of violating the law in question. 
But it is urged that public policy forbids the arrest of an officer of the 
United States, while in the performance of his duty as such , under any 
oivil process. This is true; and, if such a case was presented, the féd- 
éral court, in its discrétion, could release the person arrested, I do not 
understand the principle to be that no employé of the United States is 
subject to arrest under civil process, but that no person in the employ 
of the United States should be subject to such arrest while in the per- 
formance of his service. That I do not consider this case. I think it 
would be an unwarranted stretch of the meaning of the statute referred 
to, and of the principle stated, to apply it to this case. "Due process 
of law" means "in the due course of légal proceedings, according to the 
rulee and forms' which hâve been established for the protection of pri- 
vate rights. '* "Due process of law implies the right of the person afFected 
thereby to be présent before the tribunal which pronounces judgmeiit 
upon the question of his life, liberty, or property, and to hâve the right 
of Gontroverting every material fact which bears on the question of right 
in the matter involved." One mode of enforcing the decree of the court 
under which the writ of attachment hère complained of issued, is by pro- 
cess of attachment against the petitioner, the party against whom the 
decree was rendered. Another mode is by process of séquestration 
against his property. This was the law when the proceedings in which 
the decree was rendered were had, and the petitioner knew it;, The pe- 
titioner was a party to such proceedings, was présent in court, had his 
day, and controverted the right of the complainant in said proceedings 
to hâve the decree which was obtained. The court pronounced judg- 
ment against petitioner, the effect of which was to involve his prop- 
erty and his liberty; for the statute of AJabama provided that' such dé- 
çreé might be enforced by process of attachment against the defej^dant 
itherein, and by process of séquestration against his property, as weU as 
by exeeution. If, then, his property ia taken or his liberty restràined 
Under this decree, is it not in the due course of légal proceeding^, ac- 
cording to tho§e rules and forms which have.been established forthepro- 
v.35F.no.7— 32 
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tection of private rîghts? It seems so to me. No person shall be de- 
prived of bis property , any more than of bis liberty, veithout due process 
of law. Now, suppose an exécution sbould be issued on the decree, and 
sbould be levied by tbe sheTiffon the property of tbe petitioner, and it 
is 80 sold by the sheriff. The petitioner would certainly be deprived of 
bis property. Could he justly complain tbat be bad been deprived of 
bis property witbout due process of law? Where is tbe difTerence? One 
of the modes of enforcing tbe decree in question is, as I hâve said, by 
process of attachment of the person, and tbis was originally tbe only 
remedy for tbe enforcement of decrees of courts of equity. Tbis mode 
was adopted by tbe complainant against petitioner, and I am unable to 
perceive how the petitioner is deprived of bis constitutional rights any 
more by the one process tban by tbe other. And it will hardly be con- 
tended tbat tbe decree could not be enforced by tbe levy of an exécution 
on or by tbe séquestration of bis property. However tbat may be, tbe 
conclusion I bave reacbed, after fair considération, is tbat tbe petitioner 
is not imprisoned, witbout due process of law; and tbat section 3601 of 
tbe Code of Alabama is not in violation of the constitution of the United 
States. As an independent proposition, I would bave been inclined to 
bold tbat a decree for alimony, such as was rendered in the case of Mw- 
ray v. Murray, was a moneyed decree, and tbat section 3601 of the Code 
of Alabama did not autborize the issue of tbe writ of attachment in such 
case. But tbe suprême court of Alabama hâve decideddifferently. They 
bold, in effect, tbat a decree for alimony is not a moneyed decree, but 
tbat it is a decree to enforce tbe performance of a duty, the non-perform- 
ance of which is a wrong, quasi criminal; tbat it arises ex delicto; and tbat 
the writ of attachment is an appropriate mode of enforcing such decree. 
Indeed, they so decided in the identical case of Murray v. Murray, 4 
South. Rep. 239. I baye neitber tbe authority nor disposition to review 
tbat décision. 

My opinion is tbat no law or constitutional provision of tbe United 
States is violated by the arrest and imprisonment of the petitioner. I 
therefore bave no authority to discharge bim, and bis pétition iadenied. 



BuBBBB & C£LLUix)io Habness Tbimming Co. V. Inoia Bubbeb Comb 

Co., (two cases.) 

Ovreuit Court, 8. 1). Nea York. May 33, 1888. 

Patents fob Inventions— Patbntabilitt—Novbltt. 

In View of the En^lish patent to Poole, in 1852, and the American patent to 

Dunham, in 1806, for covering métal harness trimmings with vulcanized rub- 
'• ber; of the English patent of 1841, to Harris, for dles for compressing and fln- 

ishing plastic material; of tbat of 1857, to Green, for stamping tbe article 

Ïtressed in imitation of leather stitcbing; of that of 1853, to Poole, for press- 
ng harness trimmings of vulcanized rubber under beat; of that of 1843, to 
Deakin, for pressing other plastic material for tbe same purpose; and of tbe 
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United States patent of 1863, to Welling, for compressing plastic material on 
a métal core for harness trimmîngs, — there is no noVelty in the device cove'ed 
by reissued letters patent Nos. 5,155 and 5,156, of November 26, 1873, (original 
No. 133,803, of February 13, 1872,) to Andrew Albright, for an improvement 
in rubber-coated harness trimmings, by the use of a pair of dies for pressing, 
polishing, and trimming the edges of the rubber coating, so as to imitate 
stitching. 

In Equity. Bill for infringement. 
/. C. Clayton, for complainant. 
Edvnn H. Bnmm, for respondent. 

Wallace, J. The two suits pending between the parties, whîch hâve 
been heard together, are brought to restrain infringement of reissued let- 
ters patent granted to Andrew Albright — No. 5,156, dated November 
26, 1872, and No 5,156, dated the same day — for "improveiuent in 
the manufacture of rubber-coated harness trimmings." Thèse patente 
are a reissue in two divisions of the original letters patent to Albright, 
No. 123,603, dated February 13, 1872. The original patent describes 
the invention to consisf'in making a pair of dies for pressing, polishing, 
and trimming the edges of the rubber coating of harness trimmings, so 
as to imitate stitching, and finish each article without hand labor." The 
dies are described as follows: 

"The dies are beveled off at a and c, so as to ferra sharp edges. Thèse 
edges cnt pfl the waste on the otherside. e shows the indentations wliich 
prodtice an itnitation of stitches. The dies touch each otber at x, y, z, so that 
they cannot crash the article pliiced in them." 

The method of using the dies is stated to consist in placing the a,rticle 
to be coated in one of the dies, and pressing the other die down ùpon it, 
after the die or the article itself has been moderately heated, so that the 
pressure will finish the article. The drawings show dies with recesses 
adapted to form a rib, and the indentation, e, located in such recesses. 
The claim wàs as follows: "The construction and opération of the dies, A 
and B, with cutting edges, o and c, substantially as described, for finish- 
iug rubber-coated harness mountings." Reissue No. 5,155 describes the 
invention to consist "in making and using a pair of dies for pressing, 
finishing, polishing, and trimming the edges of the vulcanized coating 
of harness trimmings, such as rings, buckles, terrets, hooks, and like 
articles." The dies are described as provided with cutting edges for 
trimming oflf the superfluous coating, and the drawing is referred to as 
showing in the dies the indentations which produce an imitation of 
"stitching or other ornamentation." The spécification contains this state- 
ment of new matter: "The form of the dies will vary with the form of 
the article to be pressed on them." The claim is as follows: "The dies, 
A and B, substantially as described." Reissue No. 5,156 describes the 
invention to consist of "an improvéd process for manufacturing rubber- 
coated harness trimmings." The process, as described in this patent, 
includes applying the gum coating to the métal, the vulcanizatipn of the 
coating, and the compressing and finishing of the coating by the use of 
the dies described in reissue No. 5,165. The daim is as follows: "The 
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hereîn-descrîbed combined process of manufacturing metallio hamess 
trimmings covered with rubber, gutta-percha, or other known vulcanizable 
gums." 

The défendants insist that the patents are void for want of novelty of 
the invention claimed, and because the reissues are net for the same in- 
vention described in the original patent. Thèse défenses, so far as they 
relate to reissue No. 5,156, were considered in a suit determined by the 
circuit court for the district of New Jersey in 1877, in which the proofs 
respecting the prior state of the art were suhstantially the sàme as in the 
présent record; and tlie patent was sustained. Ordinarily it would be 
the duty of this court to follow and adopt the adjudication of another 
court of co-ordinate jurisdiction in a suit upon the same patent depend- 
ing on the same évidence; but since the time when the former suit was 
decided the liiie pf demarkation in patentable novelty between mère me- 
chanical skill and the exercise of invention in the adaptation of old in- 
strumentalitics to a new use has been more strictly dèfined, and stricteï 
rules of interprétation and construction are now applied to the claims of 
patents by the court of last resort. In the light of the morè récent dé- 
cisions of the suprême court, it seems that the patents must be held to 
be void for want of novelty. The évidence respecting the prior state of 
the art demonstrates that the compressing and finishing of thé metal- 
coated articles by the use of the dies, insteàd of by hand, was the new 
thing, and the only new thing, originated by the patentée in the manu- 
facture of harness trimmings. It was old to cover métal articles with a 
coating of vulcanized rubber by applying beat and pressure; and old to 
cover métal articles of harness trimmings with vulcanized rubber. Thi^ 
appears by tha English patent to Poole, of 1852, and by the United 
States patent to Dunham, of 1866. Dies, formed with recesses of every 
conceivable shape, and having walls to eut off the surplus materiaJ, were 
a well-known instrumentality for compressing, densifying, giving form 
to, and polishing plastic material. Dies having recesses to receive the 
overflow or waste material, and eut to ornamént the article pressed, hàd 
been shown by the English patent of 1841 to Harris; and eut to stamp 
the article pressed in imitation of leather stitching had been shown in 
the English patent of 1857 to Green. It was old to use dies in making 
articles of harness trimmings, such as rings, when made of vulcanized 
rubber, by moulding the article to nearly the desired form and compress- 
ing it under beat to give it excellent finish. This is shown by anotheir 
English patent, of 1852, to Poole. It was old to use dies to compress 
and finish other plastic material, — such as horn suitably sdftened,— into 
loops, hooks, and other articles of harness trimmings, as is shown by the 
English patent to Deakin, of 1842; and to use them in making articles 
of harness trimmings, in order to compress plastic material Upon ihetal 
cores, as is shown in the United States patçxit of 1863, to Welling, for 
a material màde of a métal ring enveloped with factitious ivory. From 
this exhibit it is obvious that no inventive îaculty was in vol ved in, the 
Conception that dies could be efHciently employed to mould,jcpinpress^ 
and finish vulcahized gums into articles ûf harness trimmings, or that 
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dies could be constructed with recesses adapted to give such articles any 
desired form, and successfully used. But the patentée was the fîrst to 
use dies for pressing and finishing such articles in which the vulcanized 
coating was compaoted upon metallic cores. The novelty consisted in 
applying the old instrumentality to this new use. 

It is to be observed that the original patent described dies having spé- 
cial characteristics. They were not only to hâve cutting edges, butthey 
were to be adapted to form a rib upon the article to be coated, and in> 
press imitation stitching upon the rib. The drawings show recesses and 
indentations eut to form such a rib and stitching, and the référence to 
the letters of the drawing in the claim incorporate this characterislic of 
the dies into the daim. But in the reissues the form of the dies is no 
longer essential; they are to be of any varying form desired. As,of ne- 
cessity the form must vary with the form ofthe articles to be made, tlie 
interpolation has no significance unless it is intended to enlarge fhe claim 
of the reissue so that dies formed to create a rib, or a rib with imitation 
stitching, are no longer necessarily the dies of the patent. It is in évi- 
dence that béfore the introduction of the treatment by dies the articles of 
rubber-coated harness trimmings were made by covering the métal core or 
ekeleton with soft rubber by hand, vulcanizing the rubber, and then turn- 
ing, polishing, and finishing the article by hand; and it is not open to 
doubt that by using the dies such articles can be finished more quickly 
and economically, and can possibly be given more perfect finish, than by 
hand. Nevertheless, after it was known, or should hâve beén knôwn, 
that such dies could be used to compress and finish articles made of vul- 
canizable gum, as shown in the patent to Poole, and could be used to com- 
press and finish plastic material surrounding a métal core or skeleton in 
ihaking articles of harness trimmings, as shown in the patent toWelling, 
it would seem that nothing more was necessary to suggest the use of theiii 
to compress and finish similar articles in which thé vulcanizable gum was 
to envelop a métal core. The dies do the same work, whether they are 
used upon an object wholly composed of vulcanized rubber or upon the 
vulcanized coating of an iron core. In both instances their pressure is 
exerted upon a plastic material to give solidity and final shape and fin- 
ish to thè article. It is absurd to suggest that there was anything pecul- 
iar in the properties of the material to start a doubt whether it could be 
compressée by dies about a métal core. The bill is dismissed. 
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Syracuse Chiixëd Plow Co. v. Robinson et al. 
{Circuit Court, N. D. Nm York. July 10, 1888. 

1. Patents for Inventions— Patentabilitt— Intention— Plotts. 

The improvement in plows for whioh a patent was allowed to James L. 
Judd, byletters patent No. 381,810, on Augnst 31, 1880, and the object of which 
■was to strengthen the union of parts of the plow, and save labor in grinding 
their edges at the joints, is not a patentable novelty, having been anticipated 
by the patent granted June 39, 1875, to Lewis B. White, whose spécification 
recites: "On the wing of the frame is formed a rib, which cornes directly at 
the junetion of the share and mould-board, and flts iu reeesses made in their 
edges for that purpose, " — the two combinations performing the same f unc- 
tions, and the only différences being In size and shape, which, jf an improve- 
ment, is one which a skilled meehanic would readily make. 

8. Samb— Infringbment— Plow Points. 

The Judd patent, (No. 231,810,) for improvements in plows, one spécifica- 
tion of whicn is for a"combination of ribs and chamfered edges in plow cast- 
ing8,"and plow points made under which show a clearly deflned groove to 
fit the rib, Is not infringed by a sale of plow points, in which, though hav- 
ing a thin edge at the joint, the sloçe towards the joint is hardly more per- 
ceptible than in many other plow points, especially where it appears that they 
will fit other plows as well as the Judd plow, and it is showu that plow points 
require fréquent replacement. 

ïn Equity. Action for infringement of patent. 
/. J. Greenough and E. G. Wright, for complainant. 
George B. Selden, for défendants. 

CoxE, J. , This is an equity action for infringement, based upon let- 
ters patent No. 231,810, granted August 31, 1880, to James L. Judd, for 
an impro veinent in plows. Tlie object of the patentée was to strenghen 
the union of the parts of the plow, and save labor in grinding their edgea 
at the joints. The second claim, alone alleged to be infringed, ia as fol- 
lows: 

"(2) The combination of the ribs, a, and chamfered edges, b, in plow-cast- 
ings, substantially as and for the purposes described." 

The défenses are want of novelty and non-infringement. 

The patent granted to Lewis B. White, June 29, 1876, if not a com- 
plète anticipation, so limits the theater of invention, that the combina- 
tion in question is devoid of ail prêteuse of patentable novelty. In hia 
spécification White says: 

"On the wing of the frame, B, is formed a rib, m, (Jndd's rib, a,) whieh 
cornes directly at the junetion of the share and mould-board, and flts in re- 
cesses, n, (chamfered edges, 6,) made in their edges for that purpose." 

It also appears that White presented a claira for the combination of 
the rib on the standard with the share and mould-board, each being pro- 
vided with corresponding recesses. This is almost the identical combi- 
nation of Judd's second claim. White's claim was rejected by the ex- 
aminers upon référence to prior patents, and was erased by his attorneys. 
It is true that différences in size and shape may be easily pointed out, 
but the functions performed by the Judd and White combinations are 
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the same. Judd accomplishes no new resuit, and his departure from 
White, in making the ribs and grooves larger, if an improvement, was 
one which a skilled mechanic would readUy make. The idea, so far as 
the two men are concemed, was White's. After having conceived it, he 
might witlii perfect safety hâve requested Judd, as a skilled workman, to 
embody it in practical form, as shown in either patent. The invention, 
if there be one, should be credited to White. He who asserts that Judd 
is entitled to be considered an inventor because, without new resuit, he 
enlarged and rounded the edges of White's angular rib and correspond- 
ing recesses, is unmindfui of the trend of modem décisions. It was a 
mère change of form, and nothing else. Other évidence was introduced 
upori the question of novelty, but it is unnecessary to consider it, as it is 
thought there is no ànswer to the White référence. 

Astoinfringement. The spécification and drawings describe and show 
a rib, o, not only to fit the chamfered edge of the point, but also a rib, 
a, to fit the chamfered edge of the plate on the land side of the plow. 
The défendants insist that the claim, being in the plural, must be con- 
Btrued to cover the rib and edge both on the land side and the mould- 
board side of the plow. As the défendants, concededly, do not use the 
former, it is insisted that they do not infringe, Although fhere is ap- 
parent force in this contention, it is unnecessary to pâss upon it, for the 
reason that, even upon the complainant's construction, there is no in- 
fringement. Défendants hâve sold plow points only. This, it is al- 
leged, makes them contributory infringers, within the doctrine of Wal- 
lace v. Holmes, '9 Blatchf. 65. But the defendant's point does not hâve 
the chamfered edge of the patent. Webster defines a chamfer to be "a 
small gutter or furrow; * * * a groove. A slope or bevèl produced 
by cutting off the edge of anything originally right-angled." That the 
patentée so understood it is clearly demonstrated by référence to his 
drawings and the plows made by the complainant under the patent. 
Thèse show a clearly defined groove, made to fit the rib. The point 
sold by the défendants has a thin edge at the point, but the slope to- 
wards the joint is hardly more perceptible than in many other plow 
points, and cannot, except by a very etrained construction, be regarded 
as the chamfered edge of the patent. Again, it appears that though 
the défendants' point will fit the Judd plow, it will also fit the old style 
(1878) plow. It was also proved that ail plow points wear out and re- 
quire fréquent replacement. It is therefore exceedingly doubtful, to 
say the least, whether, in any circumstances, infringement can be sus- 
tained, in view of the foUowing authorities: WUson v. Simpscm, 9 How. 
109; Saxe v. Hamviond, 1 Holmes, 456; Ckaffee v. Beliing Oo., 22 How. 
217, 223; Snyder v. Bunndl, 29 Fed. Rep. 47; Got^ned v. Brewing Co., 
8 Fed. Bep. 322. The bill should be dismissed, with costs. 
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CAMPBÈiJi V. City of New York. 
{Circuit Court, S. D. New York. July 10, 1888 ) 

t. Patents fob Inventions— Prior Use— Acts of Ï836 and 1889. 

Act of 1836 cuts off ail right to a patent if the invention has been in public 
use or on sale with the applicant's consent or allowance prior to the applica- 
tion. Act of 1839 gives to purchasers and mal^ers of new inventions, before 
the application for a patent, the right to use and sell them without liability, 
provided that such purchase, sale, or use should not invalidate the patent un- 
îesB it had been for more than two years prior to the application. Held, that 
letters patent No. 43,920, granted under thèse statutes to James Knibbs, for 
an improvement in flre-engines, were void, it appearing that such improve- 
ment had been used in an engine sold more than two yeaTS prior to the appli- 
cation, although without the consent or knowledge of the applicant; it also 
appearing that the maker of such engine had obtained his knowledge of the 
improvement by using it in expériments at the request of the applicant, the 
latter not enjoining secrecy, nor intimating that he intended to apply for 'a 
patent. 

8. Samb — Use as an Expbbiment. 

Under acts of 1836 and 1839, invalidating patents because of a public use 
or sale of the invention prior to the application for the patent, a patent is not 
' invalidated by the fact that the invention was used and sold as an êxperimeut 
and at the request of the applicant, prior to the application. 

8. Samb- Estent of Aot^-Usb of Improvbments. 

Act of 1839, giving to makers and purchasers of newly-invented machines, 
manufactures, and compositions of matter before the application for a pat- 
ent, the right to use, and to sell for use the spécifie things without liability, 
includes improvements upon machines, as well as those whoUy new. 

4. Same— Date of Application. . 

An application for a patent dates from the time it is flled or otherwise made 
in the patent office, and not from the time of its exécution. 

6. Same— Pleading Prior Use— Surplusage. 

On a bill for infringement of a patent granted under thèse statutes, Ti^W that, 
in an answer alleging that the patent is void because the invention, "with the 
knowledge, acquiescence, and consent of the inventer," had been in public 
use and on sale for more than two years before the application, the clause 
"with the knowledge, acquiescence, and consent of the inventor" is mère 
surplusage, and may be disregarded. 

6. Same^Accounting — Revehsal of Dechee— Use of Testimont Takbn. 

Where a decree directs an accounting, which is proceeded in at grèat ex- 
pense, but before it is finished the decree. is reversée! on rehearing, the decree 
of reversai will be without préjudice to the use of the testimony taiken in the 
accounting. In case another accounting shall be finally decreed. 

In Equity. Bill for infringement of a patent. On rehearing. Foi 
former opinion, see 9 Fed. Rep. 500. 

Roger M. Sherman, Marcm P. Norton, Harvey D. Hadloch, William JE. 
Hagan, and Horace G. Wàod, for plaintiflf. 

M-ederic H. Bdts, for défendant. 

Wheeler, J. This suit is brought upon letters patent îTo. 42,920, 
granted to James Knibbs for an improvement in steam fire-engines, con- 
sisting of a relief valve. He was the engineer of a steam fire-engine 
called the "Arba Reade," of the city of Troy, and made the invention, 
and applied it to that engine in 1860, and it was used on that engine as. 
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occasion required afterwards. It opéra ted well, but he thought that ex- 
périence might suggest improvements. In 1861 the city of Troy ordered 
another angine, to be called the " J. C. Osgood" to be built for its use by 
the Âmoskeag Manufacturing Company, of Manchester, N. H., and at 
the request of Knibbs this invention was put into it in a soraewhat mod- 
ified form, for which he furnished some rough drawings. That engine 
was completed and sent to Troy, where it arrived on January 14, 1862, 
and it was put to use January 27, 1862. The invention operated well 
on that engine, but he made some further changes up to February, 1863, 
when he became satisfied that the invention could not be further im-r 
proved, and consulted counsel about applying for a patent for it. On 
April 27, 1864, an application was made and executed; on May 13th it 
was filed in the patent-office, and on May 24, 1864, the patent was 
granted. It was applied for and granted for the invention as first made, 
and did not cover any improvement made afterwards. This bill was 
brought for infringement of the patent in October, 1877. The answer 
âlleged that the patent was void "because that the said alleged invention, 
with the knowledge, acquiescence, and consent of said inventor," had 
been in public use and on sale in this country for more than two years 
before the application for the patent, among other défenses. The an- 
swer was traversed, and proofs were taken, and the cause was heard in 
chief at February term, 1881. On the hearing, the Amoskeag Manu- 
facturing Company appeared to hâve put the invention into other steam 
fire-engines made and sold more than two years prior to the application 
for the patent; but without the consent, acquiescence, allowance, or 
knowledge of the applicant. The patent was granted under the provis- 
ions in this respect of the acts of 1836 and 1839. The act of 1836 eut 
<iW ail right to a patent if the invention had been in public use or on 
sale with the applicant's consent or allowance prior to the application. 
The act of 1839 gave to makers and purchasers of newly-invented ma- 
chines, manufactures, or compositions of matter, before the application 
for a patent, the right to use, and to sell for use, the spécifie things, with- 
out liability ; but provided that such purchase, sale, or use should not 
invalidate the patent unless it had been for more than two years prior 
to the application. This was understood to mean that if the purchase, 
sale, or use should amount to what under the act of 1836 would defeat 
A patent if it took place before the application, it should not bave that 
«ffect unless it took place two years before the application. This would 
require that it should be a public use or a being on sale, with the appli- 
cant's consent or allowance, two years before the application. On this 
construction of the statutes the issue formed by the traverse of this part 
of the answer, as well as the other décisive issues in the case, waa found 
for the plaintiff, and an accounting was ordered, which bas been entered 
upon, and proceeded with at great expense, and is far from being com- 
pleted. 

Since the décision in Andrews v. Hmey, 123 II. S. 267, 8 Sup. Ct. Rep. 
101, and 124 U. S. 694, 8 Sup. Ct. .Rep. 676, holding that the appli- 
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cant's consent or allowance is not requîsite, on motion of the défendant, 
a rehearing has been had. The orator insists that as the answer sets up 
public use and'being on sale with the knowledge, consent, and acquies- 
cence of the inventor the whole must be proved. The défendant clainia 
that only enough of the answer to make out a good défense need be 
proved, but asks leave to ameud if more is held to be necessary . If what 
is said about knowledge, consent, and acquiescence should be stricken 
out, a good answer would be left. It is whoUy immaterial, and mère 
surplusage, although it appears to hâve been regarded as quite material 
when the answer was drawn. Mère surplusage in pleading may be wholly 
disregarded in évidence, both at common kw and in equity, The an- 
swer and traverse appear to well raise the question now made. The évi- 
dence is ail in, without objection on this account. This would be no 
waiver, however, for the évidence as to sale and use without consent 
would be equally admissible under either form of answer. 

The orator insists further that the former finding in this respect, aa 
stated in the opinion then filed, is not borne out by the évidence. 20 
Blatchf. 67, 9 Fed. Rep. 500. In the view of the law then taken, this 
would not he décisive, and it might be considered with less pains thaa 
it would otherwise receive. It has now been reconsidered upon further 
argument. The évidence tends to show that several engines containing 
this invention, besides the J. C. Osgood, were made and sold by the 
Amoskeag Manufacturing Company after the invention was made known 
to them, and before May 13, 1862, the limit of the two years prier to 
the application. Some doubt, and perhaps a reasonable and fair doubt, 
is raised about ail of those except the Governor Hill, sold and forwarded 
to the city of Concord, N. H. , April 28, 1862. There is no évidence to 
which attention has been called about any use of this engine further 
than what may be împlied from its purcbase by that city. It was prob- 
ably bought for the use for which cities ordinarily want such engines. 
, Such use is so occasional that none may hâve been had prior to May 13th 
after its purchase. The sale only is to be considered. That was not 
tiU within the two years before the application was executed. The stat- 
ute requires that it be more than two years prior to the application to 
defeat the patent. The orator argues that a sale not shown to hâve 
been two yéars prior to the exécution and completion of the application 
as an instrument is not shown to hâve been two years prior to it. But 
the application is to be for a patent, and must be made to the patent- 
office, to be there acted upon, and such an application cannot justly be 
said to be so made to that office until that office is reached, and that 
cannot be doiie until the application is filed, or otherwise made there, 
This sale of the Governor Hill is therefore deemed to hâve been two years 
prior to the application. The sale and use of the J. G. Osgood weré 
two years prior to the application beyond any question or suggestion; 
but that sale and use were so had at the request of the inventor, for 
the purposes of experimeht, that they were not before, and are not now, 
understood to be within the statutes. They were in reality for and by 
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the inventor hîmself for the purposes of perfecting the invention, to 
which the statutes in this respect do not refer. Elizabeth v. Pavement Co., 
97 U. S. 126. This question must tum, therefore, upon the sale of the 
Governor Hill alone. The act of 1839 says nothing about public use or 
being oh sale. It refers to individual manufacture, and use, and sale for 
use, of spécifie things, and saves the patent therefrom, except " that such 
purchase, sale, or prior use has been for more than two years prior to 
such application for ^ patent." Neither the public character of the use, 
nor the being on sale in the sensé of being kept ready for sale, of the act 
of 1836, is carried into the act of 1839, any more than the consent and 
allowance of the applicant are. The construction established by Andrews 
V. Hovey seems to be that the act of 1839, by declaring that no patent 
shall be held to be invalid by reason of such purchase, sale, or use prior 
to the application, except on proof that such purchase, sale, or prior use 
has been. for more than two years prior to the application, impliedly dé- 
clares that the same within the two years shall not be held to defeat the 
patent, The wells put down by others, which defeated the driven-well 
patent in Andrews v. Hovey, were individual wells put down from time to 
time. There were several of them, but no stress was laid upon the num- 
ber. Mr. Justice Blatchfoèd said, in delivering the opinion of the 
court, (124 U. S. 709, 8 Sup. Ct. Rep. 680, 681:) 

"The flrst clause of the seventh section of the act of 1839 gave to the per- 
sons for whotn those wells were constructed a right to use them without the 
consent of Green, and the second clause. of that section had the efEect to 
make Green 's patent invalid, because of the use of the invention by those per- 
sons more than two years before he applied f or his patent." 

The statute makes no distinction upon the source or means of obtain- 
jng knowledge by which the thing is constructed more than two years 
prior to the application. In Kendcdl v. Winsor, 21 How. 322, the ques- 
tion arose between the inventor and construcfors of machines prior to the 
application by means of knowledge of the invention surreptitiously ob- 
tained, and it seems to hâve been held that the act of 1839 gave no right 
to use machines so got up. Under the construction now put upon the 
statute, if thè right to use the machines had existed, their use would ap- 
pear to bave been sufficient to overthrow the patent. This distinction 
between an honest and a piratical construction, purchase, or use, more 
than two years before the application, as afifecting the validity of the pat- 
ent, appears to be recognized in Andrews v. Hovey in referring to Kendall 
V. Winsor. Mr. Justice Blatchfoèd, as to that, said, (124 U. S. 708, 8 
Sup. Ct. Rep. 680:) 

"It may well be that a fraudulent, surreptitious, and piratical purchase or 
construction or use of an Invention prior to the application for the patent 
would not affect the right of the patentée under either clause of the seventh 
section." 

The orator argues that the construction and sale of the Governor Hill, 
80 far as this invention was included, was of that character. But there 
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was no injunction of secrecy on the part of the inventer, nor intimation 
that he intended to apply for a patent, so far as has been made to ap- 
peâr, when he made known the invention to the Amoskeag Manufact- 
uring Company, and requested that it be put into the J. G. Osgood. 
Neither did he give any leave to apply it to other engines. He did not 
abandon his invention to the public; but the Governor Hill, embodying 
it, got built and sold, without anything which can be called fraudulent, 
surreptitious, or piratical with any good reason. Nothing about this ap- 
pears to be any more dishonest than the putting in of the wells without 
the knowledge of the inventor, in Andrews v. Hovey. The sale was single, 
butwas as extensive as the use that defeated the patent in Egberi v. Lvpp- 
mann, 15 Blatchf. 295, 104 U. S. 383. 

A further suggestion has been made that the act of 1839 does not men- 
tion, and thereforè does not cover, improvements upon machines, manu- 
factures, or compositions of matter, but only those wholly new. A ma- 
chine with an improvement about it would, however, be an improved 
machine, and would appear to be included in the gênerai term "ma- 
chine," as used in this statute. In Andrews v. Hovey the point was made 
that the statute did not cover a patent for a process, because there was 
no Word apt to include it; but that poiiit was overruled. Upon the 
whole, inview of the construction put upon the statutes — on which the 
validity of this patent dépends— in Andrews v. Hovey, the patent is in- 
valid, and the bill should be now dismissed. Spring v. Machine Co., 13 
Fed. Rep. 446; DriU Co. v. Machine Co., 22 Blatchf. 298, 21 Fed. Rep. 
74; Wooster v. Handy, 22 Blatchf. 307, 21 Fed. Rep.. 51; Boring Co. v. 
Shddon, 23 Blatchf. 286, 24 Fed. Rep. 374, 25 Fed. Rép. 768, and 28 
Fed. Rep. 217. ,, 

Thé plàintiff suggests that in any view the decree ought fo stand untii 
the accounting is completed, to save the expense of what has been done 
in case the decree should be finally upheld. If the expense of complet- 
ing the accounting would be comparatively slight, or the law or the fact 
was in doubt, that course wpuld seem to be prudent. There is no ques- 
tion, however, about. the fact of this sale of the Governor Hill. It is 
, proved by the testimony of both parties. There ia contradiction about aU 
the others, but as to this there is none. This does not seem to haye béen 
regarded as material when the testimony was taken; but the évidence was 
taken, and is in the record, and mtist hâve its due weight. It estab- 
lishes this fact. Neither does there appear to be any question left opeii 
about the law. This point was fully decided in Andrews v. Hovey, in 
the circuit court, (16 Fed. Rep. 387,) and afiirmed by the suprême court 
on appeal, (123 U. S. 267, 8 Sup. Ct. Rep. 101.) The décision against 
the patent bas been adhered to on rehearing, on a most élabora te argu- 
ment and comprêhensive judgment. 124 U. S. 694, 8 Sup. Ct. Rep. 
676. Nothing remains but to follow that décision. Still, as the prinr 
ciples of that décision may bave been mi.sapplied to this case, and a dif- 
férent resuit may be finally reached, it seems proper to save the experises 
of the accounting already incurred to that end, so far as may be. For 
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that purpose the decree now made is to be upon the 3xpress condition 
that it is without préjudice to Ihe use of the testimony before any master 
appointed to take an account in the cause, in case such account shall be 
finally decreed. Let there be a decree dismissing the bill of complaint, 
-with costs, but without préjudice to the right to use the testimony and 
évidence taken on the accounting on any other accounting which may be 
decreed. 



Seibeet Cyumdeb Oil-Cup Co. v. Newaek Ltjbbicatob MANX«"'a 

Oo. et cd. 

Oireuit Court, D. Neu> Jersey. July 5, 1888.) 

1, Patents fob Inventions — ^Anticipation — Lubricators. 

The patent granted September 20, 1870, to John Gates, for a lubricator. in 
which the amount of oil supplied to the machinery can be estimated by obser- 
vation bf drops of water falling through the lubricating oil in a glass cylinder, 
and thus filling the bottom of that cylinder, or one underneath It, and causing 
the oil to be displaced and to pass out of an escape-pipe above by which it is 
carried to the engine, does not anticipate the patent granted April 39, 1873, to 
the same person, for an improved lubricator, by which the drops of oU, in 
passing to the escape-pipe, are made to pass upward through a glass cylinder 
fllled with water, whereby the amount supplied to the engine can be observed 
by the engineer. 

S. Same— Pbior Use. 

Where the défense of two years' prier use is not set up by answer in a suit 
for infringement of patent, and the eviden ce shows that the patent was issued 
April 29, 1873, upon an application filed August 23, 1872; that the patentée 
commenced makihg drawings during the fall of 1870, and worked at it, as he 
had time, until they were in the shape of the one patented in 1878; and that 
; thei drawings were gnished and the pattern made during the fall of 1870, and 
the lubricator completed during the winter and spring of 1871, so that it was 
put on the steamer which commenced to run in the fall ôf 1871, — such défense 
does notarise upo^ the évidence, and an application to amend the answer for 
the purpose of taking the point will be ref used. 

8. Samb-^Inpkingbmbnt. 

The patent granted April 29, 1873, to John Gates, for an improved lubrica- 
tor, by which the drops of oil, in passing to the escape-pipe, are made to pass 
upward through a glass cylinder fllled with water, whereby the amount sup- 
plied to the engine can be observed by the engineer, is inf ringed by the patent 
granted May 19, 1885, to Charles Couse, which includes an apparatus for forc- 
ing the oil upward through a small aperture or passage, and a nipple-shaped 
valve provided with a needle to concentrate the drops of oil; which thence 
pass into a glass cylinder filled with water, through which the oil rises ia 
drops exposed to view, up to the place of escape, whence it passes to the ma- 
chinery to be lubricated. 

In Equity. Bill for infringement of letters patent. Final hearing on 
bUl, etc. 

Wdmore & Jenner, for complainant. 

Johii Dane, Jr., and A. Z. Keasbey, for défendants. 

Before ÊEADLEiY, Justice, and Nixon, J. 
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Bbadlky, Justice. There are two questions iti this case on which its 
décision dépends — Mfst, whether the patent sued on (which was granted 
to John Gates, ofPortIand,Gr.,April 29, 1873) Was anticipated by a 
prior patent granted to the said Gates September ^0, 1870; and, secondly, 
if not, whether the défendants infringe the patent of 1873. 

By a caréful comparison of the two patents granted to Gates, we are 
satisfied that they are for différent inventions. The first, granted in 
1870, is for a lubricator adapted to use on a steam-engine, in which the 
amount of oil supplied to the niachinery can be estimated by observa- 
tion of drops of water falling through the lubricating oil in a glass cylin- 
der, and thus filling the bottom of that cylinder, or one underneath it, 
and causihg the oil to be displaced, and to pass out of an escape-pipe 
above, by which it is carried to the engine. The dropping of the water 
is regulated by a cock which can be managed by the hand. The other 
patent, granted in 1873, is for an improved lubricator, by which the 
drops of oil, in passing to the escape-pipe, are made to pass upward 
through a glass cylinder filled with water, whereby the amount supplied 
to the engine can be observed by the engineer, and regulated by a sup- 
ply-cock managed by the hand. This distinctive fèature of the two 
patents is manifest by comparisonj and in our Judgment, the patent of 
1870 does hot contain any description or statement which would suggest 
the invention claimed in the patent of 1873. The patent of 1870 de- 
scribes two methods of opération; one, by feeding into the lubricator 
drops of water from above, which descend through the oil in the glass 
cylinder, as stated above, and are open to the inspection of the engineer; 
the other, by injecting jets of water into the bottom of the lubricator, 
and causing the oil above to rise in proportion to the amount of water 
thus injected. In the latter method, the amount of oil expelled is not 
subject to observation, as in the former. It is the adaptation of the ma- 
chine to the former opération which is the subject of the patent. The 
claim of the patent of 1870 is as follows: 

"Having thus described my invention, I claim as new, and désire to securo 
by letters patent: The hollow glass cylinder, A, vessel, B, tube, D', and 
pipes, F, K, ail constructed and relatively arranged as shown in Fig. 1 of the 
drawings and for the purpose specifled." 

The parts referred to in this claim are aa follows: 

"A is the glass cylinder containing the oil, through which the drops of 
wat«r fall; £ is a vessel underneath A, holding oil, or oil and water, and com- 
municating with A by two apertures in the bottom of A, which forms the 
top of B; the tube, D', passes down through the center of A into the top of 
B, for introducing the oil; the pipe, K. eiiters the top of A, and admits the 
drops of water, which feed the machine; the pipe, F, is the escape-pipe, 
which leaves the top of A, and discharges the oil to the machinery to be 
lubricated." 

The patent of 1873 describes a lubricator arranged on an entirely dif- 
férent plan, adapted to keep and hold a body of water in an upper glass 
cylinder, and to allow drops of oil to ascend into it from below and to 
rise through it to the escape-pipe at the top. The arrangement by which 
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this is done is to hâve a lower cylinder fiUed with oil, or oil and water, 
in which, of course, the oil will occupy the upper part, and an upper 
cylinder of glass fiUed with water, and to hâve the two connected by a 
"srnall passage" perforating a metallic standard between them, the pas- 
sage being so small that when it is filled with oil from below, the water 
will not force its way downward into the lower cylinder. To aid this 
obstruction to the descent of the water a snaall nipple is placed at the 
top of the passage, projecting upward a little way into the water, which 
also, no doubt, causes the oil, in being forced upward, to form in more 
regular globules or drops. Water is then introduced into the lower 
cylinder by a séries of drops, causing the superincumbent oil to rise, 
and press itself, drop by drop, through the small passage, and the nip- 
ple at its top, from whence it rises in drops, easily seen, through the 
water in the upper cylinder, and escapes by the pipe provided for that 
purpose. The first two claims of the second patent are as foUows: 

"Havingthusfully described my invention, whaticlaim as new, and dé- 
sire to Secure by letïers patent, is (1) The described metliod of feeding oil, 
consisting in delivering the oil from the réservoir up tbroiigh a body of water 
inclosed in a giass chamber, and discharging tlie same through the feed-cocka, 
Bubstantially as described. (2) The combination of an oil chamber with a 
water chamber, the latter being located over the former, and adapted to re- 
ceive oil fi-om it, and deliver the same above the body of water inclosed in it, 
Bubstantially as described. " 

Thèse are the only claims which are drawn in question in the case. It 
is apparent that the method used under the patent of 1873, and the ar- 
rangement of the apparatus and materials, are essentially différent from 
those employed under the patent of 1870. In the one case the oil is 
placed above the water, in the glass cylinder, and the drops of water de- 
scend through it; in the other, water is placed above the oil, in the glass 
cylinder, and the drops of oil are made to ascend through it. This 
change of opération is effected by a change in the machinery and the 
method of using it, and the resuit is a much clearer view of the move- 
ment of the material used . 

Gates, the patentée, was examined as a witness in the case, and made 
this distinction between the two patents. He said: 

"I applied for ihe patent for the drop-feed, as it was used on the steamer 
Cascade, in thè spring of 1870, and the patent was issued September 20, 1870, 
for the sight-feed lubricator, showing tlie water dropping dowu through oil." 

As to the origin of the second invention, he said: 

"I found that there was some difBculty with some oil in adhering to the 
glass, so that the water dropping down through the oil could not be seen so 
readily as désirable. Some titne in the summer of 1870 I conceiVed the idea 
of having the oU, ascend up through the water in the glass, and I then put a 
nipple into the faottom of the right-hand glass, [he had two glasses on his first 
apparatus,] ànd, hy tilling the water-pipe with oil and the glass with water, 
there waâ' no trouble in feeding oil through thè glass, and observing the oil 
ascend in globules through the water in the glass as it went on its way to the 
steam-cylinder." 
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. This was hîs first experiment on the lubricator whîch îs described and 
claimed in his second patent. He then says: 

"I commenced making drawings during the fallof 1870, and worked at it, 
as I had tiiiie, uutil I bad them in the shape of the one patented by me in 
1873." 

Againhesays: • 

"I got my drawings flnished as soon as I could, and had the pattern made 
during the f ail of 1870, and had the lubricator completed during the winter 
and spring of 1871, so that it was put on the steamer Emma Hayward, which 
was building, and commenced to run early in the fall of 1871." 

This évidence shows, not only the clear distinction between the first 
invention, patented in 1870, and the second, patented in 1873, but also 
answers another objection started by the défendants, namely, that the sec- 
ond was in public use more than two years before the application for a 
patent. The application was tiled August 23, 1872, and the invention 
had been in actual use but one year. The experiment made on the 
steamef Cascade in the summer or fall of 1870 was a mère experiment, 
whîch satisfied the patentée that a new and improved lubricator could 
be made. and he proceeded to make his drawings and models accord- 
ingly. But there was no such use of the invention as could preclude 
him from getting a valid patent upon his application made in August, 

1872. Indeed, it is not clear that even this experiment was made more 
than two years before that time. It is true that the défense of two years' 
prior use was not set up in the answer; but the counsel of the défend- 
ants thiuks that it arises upon the évidence, and applies for leave to 
amend the answer for the purpôse of taking the point. We are averse 
to allowing new issues to be made on the final hearing; but think that 
the évidence would not sustain any such défense if the amendment were 
made. 

On the question of infringement we hâve no difficulty. The défend- 
ants are making lubricators under the patent of the défendant Charles 
Couse, dated May 19, 1885. We hâve carefuUy examined that patent, 
as well as a model of one of the defendant's machines, and do not see 
how it can be doubted for a moment that it infringes the patent of 1873. 
It probably bas great improvements; but it includes an apparatus for 
forcing the oil upward through a small aperture, or passage, and a nip- 
ple-shaped valve, provided with a needle to concentrate the drops of oil, 
which thence pass into a glass cylinder fiUed with water, through which 
the oil rises in drops exposed to view, up to the place of escape, whence 
it passes to the machinery to be lubricated. The apparatus performs not 
only the précise office which is performed by Gates' lubricator, but, so 
far as the opération in question is cdncerned, performs it by machinery 
fiubstantially the same as Gates'. The method of opération is precisely 
the same, The defendant's lubricator, and its method of opération, are 
within the very terms of the first and second claims of the patent of 

1873. The complainant is entitled to a decree as prayed in the biU. 
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Edward Baeb Co., Limited, et al. v. New York & N. H. Automatic 

Spsimklee Co. 

(Oircuii Court, 8. D. New Tork. July 18, 1888.) 

Patents for Intentioks — Automatic. Fibb-Extinquisheb — Infkingembnt. 

The first claim of letters patent No 307.466, issued to Frank Qray, Novem- 
ber 4, 1884, for improvements in automatic fire-extinguishing apparatus, and 
letters patent No. 357,987, issued to said Giay for a modification of the above, 
February 15, 1887, consistlng of a systPiu of pipes provided with nozzles or, 
distributors in -which the pipes run fiom a supply-pipe of water under pres- 
sure throughout the building to be protected, and are controUed by a valve 
located between the supply and distributing pipes, which is opened by the 
influence of beat, are not infringedby a device whieh con tains the supply and 
distributing pipes, and the valve, and alao an independent pipe leading from 
the building or apartment to be protected to a chamber in which the valve is 
located, which pipe is sealed with a sensitive solder in the apartment to be 
protected, the melting of which, destroys a vacuum la the pipe, thus releasing 
a diaphragm, and opening the valve. 

In Equity. On bill for infringement of patents. 
Philip R. Voorhees, for complainants. 
Edmuhd Wetmore, foi défendant. 

Wallacb, J. The two patents in suit cover improvements in aato- 
matic fire-extinguishing apparatus, and belong to what is known as the 
"Dry Pipe Sj'stem," whicli consiste generally of a System of pipes pro- 
vided with nozzles or distributors in which the pipes run from a supply- 
pipe of M'ater under pressure throughout the building or apartment to be 
protected. The System is controUed by a valve located between the sup- 
ply-pipe aaid the distributing pipes, which cuts ofif the passage of water 
from the former to the latter, and is held closed by some device which 
may be actuated by the influence of beat generated in the apartment to 
be protected, so that when tire occurs the beat acting upon the device 
communicates its action to the valve, and causes it to open and permit 
the water to flow from the supply-pipe to the distributing-pipe, and 
thence to the apartment to be protected, where it is discharged to ex- 
tinguish the fire. The first patent is No. 307,466, granted to Frank 
Gray, November 4, 1884. The claim of this patent alleged to be in- 
i&inged is the first claim, and is as folio ws: 

"In a System of water-distributing pipes for the automatic extinguishment 
of Ares, an independent pipe for conveying coœpressed air upon a valve situ- 
ated between said air pipe «nd a water-distributing pipe, and exeluding the 
water and said air from said distributing-pipe, whereby the water is admitted 
to said distributing-pipe when the air is released from said air-pipe, substan- 
tially as and for the purposes set forth." 

The second partent is No. 367,987, granted to Frank Gray, February 
15, 1887. It contains a single claim, which is as follows: 

"In a flre-extinguishing apparatus, in conibination with an air-exhausted 
chamber and pipe provided with a closed aperture or apertures fltted to open 
tor tbe entrance of air, a water-supply pipe provided with a stop- valve, and a 
v.35F.no.7— 33 
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holding and tripping device for said valve, whereby, when the exhanstion in 
said chMaber or pipe is destroyed, said stop-valve is releaaed, and water ad- 
mittèd from the supply-pipe to a discharge-pipe for the extinguishment of 
fire, substantially as and for the pûrposes set forth." 

Both patents describe a modification of the devices shown in the United 
States patent to Frederick Grinnell, granted November 8, 1881. That 
patent illustrâtes the prier state of the art sufficiently , without further réf- 
érencés td. show the features of novelty adopted by Gray, and to dénote 
the reàl, chô.racter of his inventions, and the true scope of the claims of 
his patents in controversy. The Grinnell patent describes an automatic 
fire-extinguîshing apparatus, which consists of a supply-pipe, a system 
of distributing-pipes, running to the apartment or apartments to be pro- 
tectéd, combined with a valve bètween the supply and distributing pipes, 
whicH, beihg closed, holds the wàter in the supply-pipe, and prevents its 
passage to the distributing pipes. The valve is held in its closed or nor- 
mal position by a latch or dog. In connection with the distributing- 
pipe is a chamber, provided with a diaphragm, into which there is a 
passage from the distributing pipes. The diaphragm is a device which 
is provided to trip the valve. The spécification describes the distrib- 
uting-pipes as supplied with an air-pressure less than the pressure of 
water in the supply-pipe by means of an air-pump. This pressuré of 
air acts upon the diaphragm in the chamber, which communicates to the 
supply-pipe, s6 as to support the diaphragm in its normal position. The 
trip for the valve is in connection with the diaphragm, sû that while the 
diaphragm is under the control of the air pressure thè valve is held in 
its closed position, but as soon as the distributing-pipes are opened by 
the opening bf a fusible seal by the beat in the apartment to be protected, 
thè air escapes, the diaphragih is released, the trip disengages the valve, 
and thereby thé water is liberat^d, to flow through thé distributing-pipes, 
and is dischatgéd from the nozzles upon the fire. 

The invention described in the first patent to Gray, and covered by 
the first eiaim of that patent, consists in employing an independent air- 
pipe, instéàd of the distributing-pipes of the Grinnell patent, as the 
means for holding and releasing the water-valve to exclude and admit 
the water-supply to the distributing-pipes. This requires a water-valve 
difierently cohstructed and difi'erèntly located with référence to the dis- 
tributing pipés from that shown in the Grinnell patent. After describ- 
ing an air-compression pump, to be used for supplying the compressed 
àir, the patent describes a valve which consists of two piston-heads cou- 
nected together, moving ina cylinder. The water-supply pipe opens in 
the cylinder below the lower piston-head, and the distributing-pipes open 
into the cylinder between the two piston-heads. The pressure of water 
in the supply-pipe against the lower piston-head tends to force the valve 
Upward ancjopen the passage tp the distributing-pipes, but so long as 
the valve is held down by a pressure equal to the water pressure the flow 
of water to the distributing-pipes is eut off. When the counterbalanc- 
ing pressu;pe ipf withdrawn, the pressure of water forces the valve upward, 
and the passage to the distributing-pipes is opened. The air-pipe leads 
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from the apartment to be- protected, anid is sëaled there by a métal or 
material which is fusible, so that should fire occur in the apartment the 
sèal would be broken. It leads into the cylinder above the upper piston- 
head of thé valve. When comprèssed air is forcèd into it, a pressure is 
produced in the cylinder upon the upper piston-head of the valve which 
more than counterbalances the pressure of the water upon the lower pis- 
ton-head. So long as thîs air-pressure is maintained upon the upper 
piston-head the valve is held down, and the water in the supply-pipe is 
prevented frona flowing into tbe distributing-pipe. When the seal of 
the air-pipe is broken by the beat generated by a fire in tbe apartnlent, 
the escape of air from the pipe and from the cylinder reducés the pressure 
upon the upper piston-head, so as to permit the water to move the valve 
iip and open the passage to the distributing-pipes. The piston-heads, 
being located between the air-chamber and the wàter-chamber of the 
cylinder prevent the water from flowing to the distributing-pipes until 
the air is released from the air-pipe, and then the water is admitted. 

It is apparent that the invention of this patent does not réside in an 
îndependent air-pipe as an intégral device, but consists in efflploying 
that device as the means of holding a valve closed against the water- 
pressure by the pressure of comprèssed air until the air is released. A 
valve 60 constructed and arrangèd with référencé to air-pressure and wa- 
ter-pressure as to co-operate to this end is an essential élément of the 
invention, and as such must be read into the claim in controversy. The 
invention described in the second patent to Gray differs from the appa- 
ratus of the first patent, and of the patent to Grinnell, in emplbying a 
vacuum instead of a comprèssed air-pressure in the distributing-pipes 
communicating with the chamber to hold and release the valve. The 
patent describes devices constituting a positive locking mechanism to 
hold the valve tight in its seat, which mechanism is quite independent 
of the diaphragm in performing this function. This holding device is 
applied directly to the valve spindie, and locks the valve against the 
pressure df the water. In the Grinnell patent tbe valve is held in its 
closed position entirely by the pressure of air upon the diaphragm, and 
is not locked by mechanism independent of the tripping mechanism. 
Thus, in Gray 's apparatus, if the tripping device be entirely removed, 
the valve is still locked and held in its closed position, while in Grin- 
nell's the valve, diaphragm, and tripping device are so arrangea and con- 
nected that no part can be removed without liberating the valve. The 
invention of this patent consists in substituting vacuum pressure for the 
air-pressure of Grinnell, and in combining with the devices of Grinnell a 
holding device to keep the water- valve normally closed, independently 
of the pressure upon the diaphragm. The claim makes this locking de- 
vice, or one which will perform the same functions, one of the éléments 
of the combjnation specified, otherwise the term "holding and tripping 
device for said valve" would bave no significance. 

The defendant's fire-extinguishing System belongs to the same class 
as that to which the patents to Gray relate. It contains a supply-pipe, 
the distributing-pipes, a valve which cuts off the passage of water from 
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the former tothe latter, and an independent pipe leading from the apart- 
ment to be protected to a chamber in which the valve is located, and 
sealed with sensitive solder at a place, in the apartment to be protected, 
in which the solder will be exposed to the beat generated by the fire. 
The independent pipe, however, is not used to convey compressed air to 
the valve chamber, but is used as an exhaust chamber, to suspend a 
diaphragm by a vacuum ontil the vacuum is destroyed, when the dia- 
phragm is released and tripstbe valve; and the valve is held in a closed 
position, so that the water from the supply-pipe will not enter the distrib- 
uting-pipes solely by tbe pressure of water between the two valves. This 
System differs as much from the System of Gray, in the mode of opéra- 
tion of the deviçes combined, as Gray's System does from Grinneil's. 
The independent air-pipe perforrfts no office in holding the valve closed 
against the water-pressure, but that is accomplished solely by the press- 
ure of the water upon the différent parts of the valve. Compressed air 
is not employed in the air-pipe, because no pressure is necessary to act 
against the water-pressure in holding the valve closed. No locking or 
holding device to engage the valve and keep it closed is employed, be- 
cause this is accomplished whoUy and âolely by the pressure of the water. 
It foUows that the défendant dges not infringe either of the claims c? 
the patents in contre versy. The bill is therefore dismissed. 



Gaedneb V. Prescott d al, 

{Circuit Court, D. Massachusetts. May 3, 1888.) 

Patents fok luvBNTroNs— Infbiîî&emekt— Cabpet Swbbpers. 

Letters patent. No. 186,895, issued January 30, 1877, to Alexander Stewart, 
for improvements in carpet sweepers, consist of the following claim: "The 
combination, with the frame of a carpet sweeper andjts brush, the spindle, 
A, attached to the frame, and working longitudinally therein, to support or 
release the brush, and operated by the spring, D, and handle, B, substântially 
as set forth. " Held, that the handle was one of the matcrial éléments of the 
combination, and that défendants' machine, in which they used the spring or 
its équivalent, but not the handle, was not an infringement. 

In Equity. On bill for infringement of patent, brought by Henry 
Gardner against John W. Prescott étal. 
W. A. Macleod, for complainant. 
J. M. Van Fleet, for défendants. 

CoLT, J. In this suit the respondents are chargea with the infringe- 
ment of letters patent No. 186,895, issued January 30, 1877, to Alex- 
ander Stewart, for improvements in carpet sweepers. The invention 
consistsin the use in a carpet sweeper of a fixed spindle, which supports 
the brush-roUer, and to which a spring is attached, the function of the 
spring being to hold the spindle in place, and to allow it to be drawn 
back so as to free the brush-roller. The patentée disclaims "ail device^ 
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in which the spindle revolves with the brush, and is removable from 
tbe frame with it, such devices in varions forms being common and well 
known." The claim is as foUows: 

"The combination, with the frame of a carpet sweeper and its brush, the 
spindie, A, attached to the frame, and working longitudinally therein,to sup- 
port or release the brusli, and operated by the spring, D, and handle, E, sub- 
stantially as set forth." 

In view of the state of the art, it must be admitted that the scope of 
this invention is very narrow. It wUl be observed that the handle, E, 
by which the spring is operated, is made one of the éléments of the claim. 
In défendants' machine they use a spring or its équivalent, but not the 
handle. Unless we can broaden the claim of the patent so as to leave 
out the handle as a part of the combination, it is clear that the défend- 
ants do not infringe. This cannot be done, because it is apparent from 
the drawings and spécification that the handle was one of the material 
éléments of the patented combination. Nor can it be said that the spring 
in défendants' device is the équivalent of the spring and handle of the 
Stewart sweeper. The spring in each device raay be made to serve the 
double purpose of handle and spring, but that does not make the de- 
fendants' spring the équivalent of a spring with a handle. Stewart chose 
to bave the handle distinct from the spring, and he describes such han- 
dle in bis patent, and makes it an élément of bis claim. 

Without entering into theother défenses, I think for the reasons stated 
that the défense of non-infringement is well taken, and that the bill should 
be dismissed. 



SiMONDS COUNTEE MaCHINERY Co. V. YoUNG et ol. 

{Circuit Court, D. Massachusetts. May 3, 1888.) 

Patents for Inventions— Infkingembnt — Moulding Shoe Stiffenbks. 

Patent No. 303,514, granted January 39, 1884, to N. J. Simonds, for improve- 
ments in moulding stiffeners for boôts or sboes, the speciâcation of which 
shows that the important improvement covered by the patent is the produc- 
tion of a counter with con verging front ends, or with a widened center and con- 
tracted front, by means of two pairs of moulds, is not infringed by défend- 
ants' machine, (under patent No. 350,907, granted to William J. Yonng,) in 
which two sets of dies are used, — one to partially shape the blank at its for- 
ward ends, and the other to finish it by moulding the rear pQrtions, — but in 
which there is no converging of the front ends of the counter. 

In Equity. Suit for infringement of patent. 
W. A. Macleod, for complainant. 
J. E. Maynadier, for défendants. 

CoLT, J. This suit is brought for the alleged infringement of the first 
claim of letters patent No, 292,514, granted January 29, 1884, to N. J. 
Simonds, for improvements in moulding stiffeners for boots or shoes. 
Stiffeners are placed around the heel of a boot or shoe, and the specifi- 
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cation is^ys the invention consista both in the mechanical devices em- 
ployed, and in the method or process by which the improvement is car- 
ried into effect. The first claim is for the method or process, and reads 
as fpllpws; 

"The herein-described method of mpulding stiffeners, the same consisting 
in first subjecting them to pressure in moiilds adapted to act upon and com- 
press the forward portion thereof, and then repeating sucli moulding in dies 
adapted to mould the rear portion, and to set the stifEener in form with cou- 
verging front ends, substantially as specifled." 

The patent describes two pairs of moulds by which a "counter or sliff- 
ener may be made with converging front ends, A careful exainination 
of the whole spécification shows that the important improvement covered 
by the patent Was the production of a counter with converging front ends, 
or with a widened center and contracted front, by means of two pairs 
of moulds. The spécification says: 

"A well moulded and formed stifEener is widest at a point about midwaybe- 
tween the apex of the heel and the extrême front, as shown in the stiffener 
in position in the moulds in Pig. 10, and, as it is impossible to impart this 
form in a single pair of solid moulds, many kinds of hinged female moulds 
which could be closed laterally upon the stiffener when in place on the maie 
mould bave been devised and patented, as also expanding maie moulds, with 
devices to separate or open the same when in position within the stiffener 
and female mould, a patent having been granted to me for such expanding 
mould ; but ail such hinged, sectional, or expanding moulds are obnoxious 
to the objection that, wherever there is a joint or Une between two parts of 
either a maie or female mould, there will be found a corresponding ridge upon 
the surface of the moulded stifEener. Besides this objection in the product, 
the divers devices requisite to the actuating of sucl li vided moulds are highly 
objectionable, as they are not only liable to be out of order, but seriously in- 
terfère with the work of the operator. With my moulds and method I en- 
tirely obviate ail thèse difflculties, * * ,* and I am enabled, with solid 
moulds, to mould stiffeners with a widened center and contracted front, which 
is now regarded by the trade as an indispensable form or contour, which form 
bas only been hitherto obtained in moulded stiffeners by means of sectional 
maie or female moulds, or both." 

The method covered by the patent in suit ig manifestly limited to the 
art of moulding counters with converging front ends; and to read this 
feature out of the first claim, and so broaden it as to make it cover a 
method or process where this feature is absent, would be unwarranted, 
and controry to the intent of the patentée. 

The défendants' machine is the same as that described in letters pat- 
ent No. 350,907, granted to William J. Young. And while the défend- 
ant uses two sets of dies, — one to partially shape the blank at its forward 
ends, and the otherto finish it by moulding the rear portions thereof, — 
yet, as there is no converging of the front ends of the counter, I do not 
think it can be said that he uses the method or process described in the 
first claim of the Simonds patent. This is the chief défense relied upon 
in this case; and, as it seems to me well taken, it becomes unnecessary 
to consider the other questions which were raised at the hearing. The 
bill should be dismissed, with costs; and it is so ordered. 
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BaI/DWIn V. T. G. CoNWAY Co., Limited, el al. 

(Circuit Court, 8. D. New Twk. July 10, 1888.) 

Patents fou Inventions — Patent abtlitt — Infhingbmbnt— Policb Nippers. 
Letters patent No. 152,882, issued January 7, 1874, td Aléxander P. Baldwin, 
for "improvements in police nippers, " substituting smooth, straight bars for 
the links of the chain in the nippers ordinarily used priorthereto, which pass 
tbrough tbe fingers of the officer's hand, se tbat in twisting tbe chain to adapt 
tbe nippers to prisoners baving small hands or wrists, it will net pincb or in- 
jure the offlcer's Angers, are not invalid for want of novelty, and are in- 
fringed by letters patent issued May 6, 1884, to Edward D. Bean, for nippers 
having tbe same device of smooth, straight bars for passing between the fin- 
gers, but difiFering therefrom in providing in tbe handle or cross-bar at one 
end of tbe cbain a recess to receive the handle on the other end, thus inter- 
locking them. 

Bill in Equity. Infringement of letters patent. 
G. G. Frdinghuysen, for complainant. 
John H. Kiiçhen, for défendants. 

Wallace, J. Infringement is alleged of letters patent No. 152,882, 
dated July 7, 1874, granted to Aléxander P. Baldwin, for "improve- 
ments in police nippers," an article which is a substitute for the ordi- 
nary handcuff used by police officers and others to secure .prisoners. 
The invention consists essentially of a flexible band or chain, having 
levers adapted for twisting the chain, so as to reduce the area of theloop 
formed when the levers are held in the hand, and thus increase the pres- 
sure upon the wrist of the prisoner; the levers being provided with a 
rigid central bar for preventing injury to the hand of the officer using 
the nippers. The advantages of the improvement over the nippers pre- 
viously in use, and the détails of construction, are thus described in the 
patent: 

"In constructing police nippers it is customary to take a small chain ol 
snitable length, and attaeh to each end of it a cross-bar simllar to those used 
on chain halters and trace chains. When nippers thus made are used, the 
links of the chain are brought between the fingers of the policeman, and tend 
to hurt the fingers more or less, thus preventing his keeping as firm a hold as 
is necessary; and tbis is increased when it becomes necessary to twist ttie 
chain, and is generally the case more or less, In order to adapt the nippers to 
prisoners having small hands or wrists. Toobvlate this difficulty I construct 
the nippers as sliown in the drawing. As there shown, I make the cross-bar, 
B, of the usual form; but instead of forming an eye at its center for attach- 
ing the chain, C, I form it at a short bar, D, projecting at right angles from 
its inner side, and connect the chain to tbe end of tbis cross-bar, B, as shown 
in the drawing. It will be seen that with this improvement the iiability of 
injury of the hand or Angers of the officer is obviated, as in using it the smooth, 
straight bars, D, are brought between the Angers when grasping the cross- 
bar, B, as isthe custom in using them; and if it be necessary to twist the 
chain, the twisting must necessarlly take place beyondtheend of the bars, D, 
thus leaving the latter straight and smooth between the Angers." 

The défendants are nianufacturers of police nippers made conformably 
to a patent granted May 6, 1884, to Edward Davis Bean. It is entirely 
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clear that thèse nippers embody the devîce of the complainant's patent; 
but the cross-bar or handle at one end of the chain is provided witb a re- 
cess which receives the handle at the other end of the chain, whereby 
the handles are interlocked. It may be that Bean's device is an im- 
provement upon the device of the complainant's patent, which is the 
proper subject of a patent; but, however this may be, it is certainly an 
infringement of the patent. 

ïhe défense relied upon is want of patentable novelty in the device of 
the complainant's patent. The devices which were well known prior to 
the date of Baldwin's invention are illustrated by two exhibits, which 
are referred to in the proofs as "Exhibit E" and "Exhibit Tower's Cata- 
logue." In Exhibit E the chain is attached to the handle by a link 
longer and larger than the remaining links of the chain, such link pass- 
ing through a bulge or projection upon the under side of the cross-bar 
forraing the handle, projecting outwardly about a quarter of an inch. 
In the Exhibit Tower's Catalogue the cross-bar or handle bas a similar 
but less decided projection upon the under side, and the link Connecting 
the chain with the handle is longer than the link in Exhibit E, and is 
formed with more constrictive sides. Both exhibits show a nipper in 
which the action of the link between the fingers is one of more or less 
play, and is likely to pinch and injure the fingers of the person usingit. 
One of the witnesses, a police officer, in describing the use of such nip- 
pers, testifies that on one occasion the hand of the prisoner whom he had 
arrested was covered with blood, and he was arraigned at the complaint 
of a person who supposed that he had cruelly used the prisoner; but it 
turned out that the ofEcer was the only person injured, and the nippers 
had taken a pièce out of bis iingers where the chain had caught, and the 
prisoner's wrist had thereby become covered with blood. This witness 
and others testify that it was common to hâve the fingers lacerated by 
the chain in using the nippers. NevertheJess, such nippers were used 
from 1866 to 1872, before the introduction of the patented article, and 
were used extensively; and the circumstance that no one seems to hâve 
thought of the apparently simple change in the form of the handle made 
by Baldwin, together with the immédiate récognition of its utility as soon 
as bis device was introduced, attest that what he did was not such an 
obvious thing as it may now seem, and not destitute of the fertility of 
thought which is entitled to rank as invention. The défendants bave in- 
troduced a patent granted August 10, 1869, to Phillips, as also illus- 
trating the prior state of the art. The police nippers of this patent be- 
long to a différent class from those in controversy, and this exhibit is of 
no appréciable value upon the question of patentable novelty. A decree 
is ordered for the complainant. 
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American Bell Tel. Co. v. Kitsell. 
{Circuit Court. S. B. New York. July 10, 1888.) 

Patents fok Inventions— Intbingbmekt— Relief— Desteuction ot Infmno- 
iNG Article. 

In a suit for infringement of patent, it not appearing that défendant had 
maiafldeauâ clandestinely set about to appropriate the paténted invention, 
and it not appearing probable from his past conduct that he would attempt 
to use the inf ringing articles in the future, and there being nothing to indicate 
that the infringing articles could be readily used surreçtitiously. to the injury 
of complainant, défendant will not be required to deliver them over to com- 
plainant, to be destroyed, in addition to the relief ordinarily granted in such 
suits. 

In Equity. On motion for addîtional relief. 

James J. Storrow, and Henry 0. Atwaier, for complainant. 

It is familiar that a court of equity, besides declaring a deed void, may (aild 
usually does) order the physical thing to be delivered ùp and physically can- 
celed, as a more sure and certain way of making sure that its decree is obeyed, 
although in a sensé this deprives the défendant of his property in the paper. 
'Bat de minimis non oirat lex. In this case it appears from the confessed 
allégations, and is indeed obvious from the character of the instruments-^ 
(1) That if Ihey exist, there is great danger that they may go into other 
liands, where they will get into secret use, and cannot be traced. This dif- 
flculty does in fact continually arise. (2) That the physical thing is of no 
value except as a means of infringing thé patent. It is not worth the labor 
of taking it apart to sell for junk. (8) That it is of no value because, being 
made as an infringement, it cannot be used after the patents hâve expired. 
Moreover, the rule that the infringing thing under such circunistances is to 
be destroyed, is well settled by the suprême court, and in the English courts 
of equity. 

Publication cases : In Prince Albert v. Strange, 2 De Gex & S. 652, (1849.) 
the plaintifE had etched certain plates for his amusement. The défendant 
obtained tlie plates surreptitioiisly, printed certain impressions from them, 
and issiied a catalogue of them. The court restrained him, and ordered both 
the impressions and the catalogue to be delivered to theclerk to be destroyed. 
In Drury v. Ewing, 1 Bond, 654, Judge Leavitt ordered the plates and the 
prints to be deiivered to the clerk. This was not under the penalty clauses 
of the statute, (the suit was in equity,) but was within the equity power of 
the court. 

Patent Cases: Birdsell v. Shaliol, 112 U. S. 487, 5 Sup, Ct. Eep. 244: 
"But an infringer does not, by paying damages for making and using a ma- 
chine in infringement of a patent, acquire any right himself to thé future use 
of the inaëhine. On the contrary, he may, in tiddition to the payment of dam- 
ages for past infringement, be restrained by injunction from future use, and, 
when the whole machine is an infringement of the patent, be ordered to de- 
liver it up to be destroyed;" citing Needham v. Oxley, 8 l^aw T. (N. S.) 604, 
(1863;) Frearson v. Loe, L. K. 9Ch. 67, (1878.) In Frearson v. ioethatvery 
eminent patent law judge, Sir George Jessell, then M. R., decided that the 
plaintiff's patent had been infringed, and said: "lalso order the defehdant 
either to deliver up to the plaintifiE, or to destroy in his présence, any machine 
in his possession or power." In Needham v. Oxley, 8 Law T. (N. S.) 604, 
(1863,) it appeared that the defendant's large machine infringed only by the 
présence of a particular combinatiou in one part, and that the machine <;ould 
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be altered and used ao as not to infringe. On this groiind alone, tlie coiiit (V. 
C. Sir W. Page Wood) declined to order the destruction of the whole ma- 
chine, saying that "the défendant might still use for othér purposes the sev- 
eral parts of his machine. " Butthecourtordered that "theyshould be marked 
in some way, so as to enable the plaintifl at auy time to follow them. " In 
Betts V. De Vitre, 34 Law J. Ch. 289, the same judge, in a case where those 
peculiar ciroumstances did not exist, ordered that the maetiines be destroyed 
in the présence of the plaintiff. Infringing instruments, made during the 
life of a patent, cannot be used after its expiration. The complaiiiant has 
the exclusive right to make, use, and sell, and this right cannot be ade- 
quately protected if infringing devices made during the running of the pat- 
ent can be afterwards used or sold. That would allow an illegaïly made de- 
vice to bé beneflçially enjoyed by the infringer. A patentee's complète pro- 
tection demands that no one should be able to get any beneSt f rom an article 
made in violation of his rights, although it is not sold or used in violation of 
them. This point has been frequently adjudged both in England and this 
country. Crossley v. Qas-Light Go., 1 Webst. Pat, Cas. 119; Boring Co. v. 
Sheldon, 18 Blatchf, 52-146, 2 Fed. Bep. 353; Mower Co. v. Harvester Co., 24 
ï"ed. Bep. 739; Belting Co. v. Magov}an, 27 Fed. Eep. 111. 

PMijp J. O'iîciZty, for défendant. 

Such provisioin is contrary to an elementary principle of equity procédure. 
ThQ cpmplainants ask that the defendant's téléphone apparatus be ordered to 
be deiivered to them "to be destroyed." In other words, they ask that the 
defendant's property be forfeited. It is familiar law that such an order wiU 
not be granted by a court of equity. Stevens v. GladçLing, 17 How. 447; 
Stevens v. Çady, 2 Ourt. 200; Chapman v. Ferry, 12 Fed. Kep. 693. 

Such a provision is not included in the statute that provides for recoveries 
In iufringement suits. In an action at law plaintifl can recover damages, and 
the court may enter judgment on the verdict "for any sum above the amount 
foundby the verdict as the actual damages sustained, * • * not exceed- 
•ing three times the amount of such verdict. " Rev. St. TJ. 8. § 4919. In suits , 
in equity, Rev. St. § 4921 provides that the court shall hâve power (1) to 
"grant iujunctions according tp the course and principles of courts of equity, 
to prevent the violation of any right secured by patent on such terms as the 
court niay deem reasonable;" (2) to decree an account of defendant's profits 
and assessment of complainant's damages, and to increasesuch damages as in 
an action at law. This is ail that the complainants are entitled to ask. In- 
deed, this is ail the court can deoree, for such is ail that the law has empow- 
ered its cbosen tribunal to grant, ,,E,xpressio v/nius exoltisioaUerius. Bloomer 
v. McQu/ewarit 14 How. 539; Ghg^fnan v, Ferry, supra. 

Such provision would in effect re-enact a statute which was abolished in 
1793. The législation on the subject of patents shows that ever since 1793 
congresB has limited recoveries to damages, profits, and injunction. (a) The 
first act, that of 1790, by section 4 provided that the défendant should pay 
such daniages as should be assessed by a jury, and also forfeit the iiifringing 
articles. (6) The second act, that pf 1793, repealed the act of 1790, and by 
section 5 provided that the défendant should pay a sum "equal to three times 
the price for which the plaintiff" had licensed others. (o) The third act, that 
of 1800, repealed section 6 of the act of 1793, and provided that the défendant 
should pay to the patentée "a sum equal to three times the damages sustained 
by him. " {d) The fourth act, that of 1836, repealed foriner acts, and, by sec- 
tion 14, empowered the court to render judgment for any sum above the 
amount found by the verdict as the actual damages sustained by the plain- 
tifif, not exceedlng three times suçh amount. (e) The fifth act, that of 1870, 
repealed the former acts; and by section 59 re-enacted section 14 of the act of 
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1836. {f) Thesixth and présent act is tliat of the lievised Statutes, wliich 
repealed ail former acts, and by section 4919 re-enacted section 59 of tlie act 
of 1870. It is undeniable that the court in an action at law woiild bave no 
power to order the surrender of the articles. And se it is aiso in a suit in 
equity. The jurisdiction of the circuit courts in equity over tlie subject of 
patents did not exist until the act of 1819. Root v. Railuiay Co., 105 U. S. 
191-193. The provisions of the act of 1819 hâve been continued in the acts 
of 1836, 1870, and the Kevised Statutes, § 629, with no addition other than 
the provision for damages and profits, enacted in the act of 1870, and in the 
Kevised Statutes, and that no forfeiture can be decreed thereunder. Stevens 
V. Gladding, 17 How. 447. 

Such a provision would contravene the fifth amendment to the constitution, 
which ordains that no person "shall be deprived of life, liberty, or property 
without due process of law." Bioamer 'V MoQuewan, supra; Pattersonv, 
Kentucky, 97 U. S. 505; Webher v. Virginia, 103 U. S. 347 ; In re Brosnahan, 
18 Fed. Rep. 63. 

Such a provision would in eflect make new claims for the patents in suit. 
The claiois of the patents are for combinations, which claims, the law says, 
are for the combinations, and nothing less. Obviously, a destruction of the 
instruments would destroy both the combinations and the éléments which 
compose them. Surely, for this reason alone the decree should be refused. 
Even in £ngland, where the court somelimes asserts its power to order the 
destruction of infringing articles, it is held that such an order will not be 
granted where the patent is for a combination, for the reason that the dé- 
fendant might still use for other purposes the several parts of his machine. 
Needham, v. Oxley. 8 Law T. (N. S.) 604. 

Walj^ce, J. In refusing to insert a provision in the decree that the 
défendant deliver over the infringing instruments to the complainant to be 
destroyed, notwithstanding the bill, which has been taken as confessed, 
contains a prayer, among others, for such relief, the refusai is placed not 
on the want of power of the court to make such a decree, but upon the 
want of any apparent necessity for making one differing from those or- 
dinarily granted by the courts of this country in suits for the infringe- 
ment of patent rights. Where the court has power to decree, necessarily 
it has power to carry its decree into effectuai exécution; and a court 
which does not hesitate to enforce its process by attachment and impris- 
onment of the person, and by séquestration of the property of parties, in 
order to compel obédience, would not hesitate from any considération of 
want of power or propriety to order property to be destroyed which has 
been created in défiance of the rights of another, and is being used in fur- 
ther encroachment upon such rights, whenever it might be esSential to 
the ends of justice that this should be done. It is common in England to 
include such a provision as is asked for in the. decree. Frear»(mv\i Ijoe, 
L. R. 9 Ch. 67; Betts v. De Vitre, 34 Law J. Ch. 289; Needhamv. Oxley, 
8 Law T. (N. S.) 604. The power of the court to make such a decree 
is reoognized in BirdseU v. Shalwl, 112 U. S. 485, 487, 5 Sup. Ct. Rep. 
244. An example in close analogy to such a decree is found in the case 
of Emperor v. Day, 2 Giff. 628, where Kossuth, who assumed to be act- 
ing as président of Hungary, chosen by the estâtes of the nation, had 
caused notes to be prepared, intending to issue them at some future tîrae 
as the public paper money of the nation, when lawfuUy sanctiohéd by 
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the diet; and the bill filed against him prayed that the défendants de- 
liver to tbe plaintiff, to be destroyed, the plates and the documenta 
printed therefrom. The court decreed according to the prayer of the 
bill. In this country the common injunction against making, vending, 
or using the iufringing article has generally been found ample to protect 
the owner of a patent-right; and it is not désirable to put in motion any 
of the extraordinary machinery of the court to attain ends which its 
simple and familiar process is fuUy adéquate to accomplish. If it ap- 
peared that the défendant had mala fide and clandestinely set about to 
appropriate the invention patented, or if it appeared probable from bis 
conduct in the past that he would attempt to use the infringing article 
in the future, or even if there were any peculiar circumstances to indi- 
cate that the infringing téléphonie instruments could be readily used sur- 
reptitiously to the injury of the complainant, the exceptional decree 
sought might be granted. As nôthing of this kind appears, the com- 
plainant must be content with the remedy given to ordinary suitors. 
The application savors of oppression. 



RuMFORD Chemical Works v. Muth et àt. 
(Circuit Court, D. Marylanà. July 9, 1888.) 

1. TbadeMarks— What wili. bb Pkotbctbd— "Acid Phosphate." 

TJpon a bill for injunction to restrain the use of a trade-mark claimed by com- 
plainant in the name, "Acid Phosphate, " applied to a médicinal préparation, 
held, that the proofs showed that the name was not meaningless and arbitrary, 
but with reasonable exactness described the characteristics and qualities of 
the préparation for the purpoae for which it was intended to be used, and that, 
being thus descriptive, it could not be exclusivoly appropriated by complain- 
ant as its trade-mark.i 

2. Samb— iNjuircTioir. 

It appearing that tho défendants did not make use of any deceptive imita- 
tion of çomplainant's labels and packages, but properly distinguished their 
préparation from çomplainant's, and sold it as their own, the injunction waa 
refused. 
{Syllalm» by the Court) 

In Equity. Bill for injunction to restrain the use of the trade-mark, 
«Acid Phosphate." 

Bowland <Jox and Francis P. Sievemi for complainant, cited — 

WotTierspaon v. Currie, L. E. 5 H. L. 508 ; Hier v. Abrahams, 82 N. Y. 619; 
Congress Spring Case, 45 N. Y. 300; Selchow v. Baker, 93 N. Y. 59; Man- 
ufaotUring Co. v. Manvfacturing Go., 32 Fed. Rep. 94; Bénédictine Case, 36 
Alb. Law J. 364; Lockman v. Reilly, 95 N. Y. 65; Smith v. Sixbury, 25 Hun, 
232; Boberta v. Sheldon, 8 Biss. 398; EleoU-o-Silicon Co. v. Hazard, 29 Hun, 
369; Conrad V. Brewing Co., 8 Mo. App. 277 ; Lee v. Haley, 21 Law T. (N. S.) 

•See Cahn V. Gottsohalk, S N. Y. Supp. 13; Burton v. Stratton, 12 Fed. Rep. 69Ô, and 
note; Schneider v. Williams, (N. J.) 14 Atl. Rep. 813. 
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546; Bdleston v. Vick, 18 Jur. 7; Kidd v. Johnson, 100 U. S. 617; Eleotro- 
Silicon Co. v< Levy, 59 How. Pr. 469; Sawyer v. Horn, 1 Fed. Eep. 24, arid 
cases cited; Avery v. Meikle, 81 Ky. 81, and cases cited; Moxie Nerm Food 
Case, 32 Fed. Eep. 205; Bètes v. ZesUe, 27 Fed. Rep. 22. 

Daniel <fc Dallam, E. Otis Hinkley, George H. Lathrcfp, and Frederick H. 
Betts, for défendant, cited— 

Canal Co. v. Clark, 13 Wall. 323, 327; Manufanturing Co. v. Manufactur- 
ing Co., 32 Fed. Rep. 98; BatUry Co. v. Electrio Co,, 23 Fed. Rep, 277 ; Bur- 
ton V. Stratton, 12 Fed. Rep. 696; "Ferro-Fhosphorated Elixir of Callsaya 
Bark," Caswell v. DatJis, 58 N. Y. 223; "Faraffln Oil," Toung v. Macrae, 9 
Jur. (ÎT. S.) 322; "Leibig's Extract of Méat," Méat Co. v. Hanbury, 17 Law 
T. (N. S.) 298; "Dessicated Codflsh," Town v. Stetson, 3 Daly, 53; «Night 
Blooming Cereus," Phalon v. Wright, Amer. Trade-Mark Cas. 307, 308; Med- 
icine Co. v. Wood, 108 U. S. 224, 225, 2 Sup. Ct. Rep. 436; Fetridge v. WeZis, 
13 How. Pr. 385; Glnter v. Tobacco Co., 12 Fed. Rep; 782; Manufacturing 
Co. V. atanage, 6 Fed. Rep. 279; Manufacturing Co. v. Larsen, 8-Bls3. 151; 
Machine Co. v. J?ra»>ie,21 Blatchf. 431; Battery Co. -v. Electrio Co., 23 Fed. 
Rep. 276. 

MoRKis, J. It appears from the testimony that in chemistry the prod- 
uct obtained by partly neutralizing phosphoric acid with a base is called 
an acid phosphate of that base, as acid phosphate of lime, acid phos- 
phate of potassium, acid phosphate of magnésium or sodium or zinc or 
strychnine. There are therefore very many acid phosphates, and the 
words "acid phosphate" alone suggests an indefinite and incomplète idea, 
unless, by the context or use or association, there is suggested to the mind 
the basé which must be présent as a constituent of every phosphate. 
The complainant corporation, doing business in Providence, R. I., about 
the year 1868, guided by the chemical knowledge and discoveries ofProf. 
Eben N. Horsford, and under his direction, began the manufacture for 
sale of a préparation to be usçd as a medicine, condiment, or beverage, 
which was essentially an acid phosphate of lime, and to which it gave 
the name of "Horsford's Acid Phosphate," and by that name labeled, ad- 
vertised, alnd sold it in large and increasing quantifies. This préparation 
went into very gênerai use; and as itwas the first préparation ofthekind 
thus popularized, and for a long time the only one known to the public, 
it came to'be usually called for, not as "Horsford's Acid Phosphate," but 
simply'as''^Acid Phosphate." 

Parke, Davis & Co., manufacturing chemists of Détroit, Mich., began, 
in 1881, the manufacture and sale of a préparation of the same character^ 
after a formula used by Dr. William Peppler, of Philadelphia, very sim- 
ilar to Horsford's, and which they called "Liquor Acidi Phosphorici," 
and which, by labels, circulars, and advertisements, they represented to 
be a scientific substitute for "Horsford's Acid Phosphate." In 1887, 
Parke, Davis & Co. changed the name and label of their préparation, 
and called and labeled it " Liquid Acid Phosphate," representing it to be 
the same as their "Liquor Acidi Phosphorici," and a substitute for Hors- 
ford's Acid Phosphate, stating that it contained phosphoric acid in com- 
bination with calcium, magnésium, iron, sodium, and; potassium. In 
thèse circulars they say: 
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"We have hjtherto labeled this préparation ' Liqiior Acidi Phosphorici,' 
adopting the riame and folio wingthe formula of Dr. Wm. Peppler, of Phila- 
delphia. The préparation has, however, come to be so universally known as 
•Acid Phosphate' that we have thought It best tb adopt that nameonour 
labels." 

There is no question that the préparation had become sonniversally 
known by the nanje "Acid Phosphate" because it had been brought into 
public notice by thé complainant's préparation, which was extensively 
used as an aid tô digestion, ancl called for at soda-fouiitains as a tonic 
beverage by that name. The nominal défendants in this case are Messrs. 
Muth & Bro. , of Baltimore, but it ip the sale by them of the préparation 
made and advertised by Parke, Davis & Co., and labeled "Liquid Acid 
Phosphate," vs'hich is complained of, and it is they who are detending 
this suit, TA^rs îs no complain^ of any misleading représentation with 
regard to thé floanufacture or origin oi the goods sold by the défendant, 
and no ground for complaintofany de'îeptive imitation of complainant's 
labels or packages. Indeed, Parke, Davia & Co. , in ail respects except in 
the use of the name "Acid Phosphate," seek to give prominence to the 
fact that the article sold bj' défendants is made by them, and not by 
complainant, and that the formula is «omewhat différent, and, as they 
daim, an improvement upon Prof. Horsford's. There is therefore en- 
titely wanting that dément of déception by imitative labels and false 
représentations which moves the court to grant restraining injunctions in 
inany trade-mark cases. 

The sole question for décision is whether or not the words "acid phos- 
phate," as applied to complainant's préparation, are words of that class 
which the la w will protect as a trade-mark. This narrow question of 
gréât importance to the complainant has been most thoroughly and ably 
presented by counsd, and it résolves itself into a question of fact; for as 
to the prinoiples of law there is no contcst. The right of the complain- 
ants to protection in the trade-m^irk daimed by them dépends upon 
whether or not acid phosphate is 9,n arbitrary name given by them to a 
préparation to which it had neverbefore been applied, and not a descrip- 
tion of it; for^, if it is a reasonably sufficient description of the character, 
kind, and quality of the thing to which it has been applied, then it is a 
well-settled rule of lawtba*, no one can make an exclusive appropriation 
of such a nàfne..u The phrase "acid phosphate" is common in chemistry, 
and constantly found in treatises and text-books. It was not invented 
by the complainànts hut had been in use some 20 or 30 years before 
they made use of it. Any compound of any phosphoric acid with a base 
may appropriately bo jalled a phosphate; and. if there is présent so much 
acid that it could fiturate a greater quantity of the base, it is properly 
called an "^acid phosphate," to distinguish it from a "basic phosphate," 
in which the base preponderates, or a neutral phosphaté, in which nei- 
ther is in exôëssiall three of thèse terms' being perfectly well known in 
chemistry. Il is not to be gainsaid that as a complète and exhaustive 
indication of ail that the preparatJancon tains the phrase "acid phos- 
phate " is inexact. It does not indrnte that it is a solution, which it is, 
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vïhile a proper acid phoàphate is à solid until it is dissolyed. Itâoeg 
not indicate the character of the acid, aud it does not indicate what base 
or bases bave been used. But tbis criticism is true of most words or 
phrases in common use. "Fresh bfead " is one of the comnionest phrases , 
and yet it does not indicate witb précision whether the bread is made of 
wheat or rye, of bolted or unbolted flour, whether or not it contains 
sait, or with what character of yeast it is made. In fact, it means a 
somewhat différent thing in.every coinmqnity in which it is used, as 
travelers are apt to find ont. The true test, it appears to me, must be 
not whether the words arç exhaustively descriptive of the article desig- 
nated, but whether in themselves, and as they are coramonly used by 
those who understand their meaning, they are reasonably indicative and 
descriptive of the thing intended. If they are thus reasonably descrip- 
tive, and not arbitrary, they cannot be appropriated from gener§,l use, 
and become the exclusive property of any one. This rule is clearly ex- 
plained and applied by Judge FoLger, speaking for the court of appeaJs 
of New York in the case of Oasweli v. Dam, 58 N. Y. 223. He says: 

"Noria the question whether the name used asatrade-mark will cdnvey 
an exact notion of how to corùpound an article, se that one reading it will be 
able to m^ke a like article. M the necessary eflect ig to inform the reader or 
hearer of the gênerai characteristics and composition of the thing, it is a name 
which may be used with equal truth by any one wlio hâs made and offerS for 
sale a thing compounded df the same ingrédients, and who desires to express 
to the public the same facts; Kor does the coupling together, in a new com- 
bination, nf words which before that had been used apart, and had entered 
into the common scientiâc vocabulary, give a right to the exclusive use of 
such comblnation, where it is indicative, not of origin, maker, use, and own- 
ership alone, but also of quaïity and other oiiaracteristics." 

In the case then before the New York court of appeala, the plaintiffs, 
Caswell, Mack & Co., had prepared a medicine to which they had givcn 
the name of"Ferro-Pl|p3phorated;ElixirofCaIisaya Bajrk." The plain- 
tiffs were the first to in vent and use the combined word "ferro-phos- 
phorated,'' and gave it to the préparation to distinguish it as the prépara- 
tion made by themselves, and also to announce that there was iron and 
phosphorus in it. This it was decided they conld not do to the exclu- 
sion of other persons; for although the combined word was their own in- 
vention, and did, as their trade-mark, indicate the origin and maker of 
the artide, it did more, and, by words which were of common signifi- 
cance, it indicated that the ingrédients iron and phosphorus were com- 
bined with the calisaya bark, and therefore it côùld not be protected as 
a trade-mark. Thia case ocly applies the recognized ruling in many 
other cases. 

It seems impossible to maintain that the words "acid phosphate" are 
not, in this sensé, descriptive words, indicative of the composition and 
characteristics of Horsford's préparation, There is évidence in what has 
heretofore been done by the complainant and byHorsford himself which 
tends strongly to support this conclusion. The complainant's trade- 
mark, as originally registered in the United States patent-office in the 
year 1S77, States Ûiat the complainant "has adopted for ils use a, trade- 
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mark for acid phosphate, (a chemical préparation used for various pur- 
poses.) TJie trade-mark cousists essentially of the word-symbol ' Hors- 
ford,' which is used in conjunction with the name of the article to which 
it is applied, and in the form, namely, 'Horsford's Acid Phosphate,' as 
shown with the accompanying jac simile. * * * The particular 
goods to which this trade-mark is appropviated is acid phosphate." 
Subsequently; about eight years later, and after the beginning of the 
diificuity which bas led to this litigation, the compiainants registered, 
in 1885, their trade-mark aS simply, "Acid Phosphate;" and they then 
described the article to which it was applied, in gênerai terms, as a méd- 
icinal préparation for disorders of the digestive organs and nervous Sys- 
tem, and à condiment and ingrédient for a beverage. It seems to me that 
whën, in the spécification of the first registration, the complainant declared 
that ils trade-mark was the word "Horsford," and then, in compliance 
with the act of congress requiring that they should state "the class of 
merchândise and the particular description of goods comprised in such 
clàsâ by "which "the trade-mark bas been or is intended to be appropri- 
atedf" it stated simply, that the particular goods was acid phosphate, they 
coiiceded that acid phosphate was a descriptive name sufficiently describ- 
ing, not a class of goods, but a particular description of goods. There 
is évidence also that Prof. Horsford considered the term "aeid phos- 
,phate" descriptive of the essential characteristics of the préparation for 
the uses for which he designed it. There was granted tp him, March 
10, 1868, patent No. 75^272, for "improved manufacture of acid phos- 
phates to be used in food." In his spécification he says: 

"My invention consists in the use of acid phosphate of Ifme, raagnesia, or 
aJkali as a condiment in liquid form, either by itseif or as a substitute for 
vinegar, or an ingrédient in a beverage or sauce, or for otiier culinary or san- 
itary purposes.'wliere it is désirable to employ an aoid in liquid form. ïhe 
importance of phosphates tothe animal economy.tobesupplied through fîood, 
has long been reeognfzed. I hâve found the advantage to the healtb of using 
the liquid monabasic acid phospiiate, when employed in aid of digestion and 
assimilation, to beof the most markedicharacter. * * * The acid phos- 
phate I employ is generally a compound of one atom of lime with one atom of 
phosphorie acid, with a small addition of ifree phosphoric acid, and is prepared 
as folio ws." 

He then describes the process of préparation, and adda: 

".The acid phosphate of lime may be substantially replaced by the corre- 

sponding compaunds of magnesia and potassa or soda, produced by the well- 

knowu ehemipal methods, " 

His daim ië for "the manufacture of liquid acid phosphate of lime 
for use as a condiment or article of diet or ingrédient to be employed in 
beverages or food, substantially as and for thé purposes herein set ibrth. " 
< It seems:to me that it is fairly to be inferred from this spécification 
of Prof. Horsford, and itis distinctly stated in other portions of the 
évidence, that the particular base used in obtaining the phosphate to be 
used in this préparation is not deemed of substantial importance. It 
would appear that it is the phosphcfrio acid, presented to the stomach 
in that form in which it is found inan acid phosphate which has been 
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dissolved, which is supposed to bave the therapeutic effect attributed to 
the préparation. In describing this medicine, therefore, it was not es- 
sential to mention the base of the phosphate, for that is not important, 
but the substantially important description was given when it was stated 
to be a liquid acid phosphate. It seems to me, therefore, that in vievv 
of the statements contained in the original registration of the trade-mark 
and in patent No. 75,732, the coraplainant can hardly be heard to say 
that the words "acid phosphate" were then regarded as arbitrary and 
meaningless, and not as intentionally descriptive of what was considered 
to be the essential characteristics of the préparation. While a court of 
equity should regard with disfavor, and seek to remedy, invasions of 
proper trade-marks, and to rebuke ail unfair dealing by which the good- 
will earned by one trader is unlawfully pirated by another, care must be 
exercised that protection is not granted to the appropriation of descrip- 
tive names in such manner that a perpétuai monopoly is created in the 
article described, in favor of those who bave no exclusive right to manu- 
facture it. Canal Go. v, Glarh, 13 Wall, 311. 

The counsel for défendants hâve also submitted an argument based 
upon the right, after a patent bas expired, which any one has, to use the 
name which the inventor has given to a new patented article, and by 
which it has become generally known. Complainant, however, insists 
that the défense is not raised by the answer, and that there is no testi- 
mony to show that eomplainant's préparation was made under the patent 
No. 76,272, granted to Horsford. 1 bave not found it necessary to con- 
sider or pass upon this question, resting my décision upon the inhérent 
objection to the words themselves, which prevents their lawful appropri- 
ation as a trade-mark. 

There being no deceptive similarity in défendants' labels and packages, 
and nothing complained of except the use of the words "acid phosphate," 
in my judgmeut, the bill must be dismissed. 



Devine v. The Tivekton.' 

(Disirict Court, E. B. New York. June 11, 1888.] 

Admibaltt — Pkactice— Trial— Non-Production of Evidence. 

Claimant laying stress upon the presumption arising from the fact that the 
hatch-cover, which libelantasserted had broken under his weight, and which 
the proofs showed was in his possession, had not been produced on the trial, 
it was lield, that the case should be kept iipen, with liberty to libelant to pro- 
duce in court the hatch-cover in question, and with liberty to both aides to 
take furtber évidence regarding the same. 

In Admiralty. 

Noah Tebbetts, for libelant. 

iReported by Edward G. Benedict, Esq., of the New York bar. 
v.85F.no.7— 34 
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Batler, Stillman & Hvhbard, for daimant. 

Benedict, J. On reading the briefs presented in this case, I observe 
that great stress is laid by the claimant upon the non-production by the 
libelant of the hatch-cover, which the libelant asserts broke under his 
weight, and which the proofs show to be in his custody, or under his 
control. If my recollection serves me, the production of the hatch-cover 
was tendered by the libelant at the trial; and it seems to me more con- 
ducive to justice to hâve it produced, instead of leaving the case to be 
decided upon the assertion of the libelant that the hatch-cover broke un- 
der his weight, on the one hand, and the presumption that if produced 
it would show the contrary, on the other. This case is held open, with 
leave to the libelant to produce the hatch-cover in question, and with 
liberty to both sides to présent any évidence regarding the same as they 
may be advised* 



EuBERWEG r. La Compagnie Générale Tbansatlantiqub,* 

Disiriei Court, E. 1). New York. June 5, 1888.) 

Dépositions— FoRKiQN Witness— Intbbpketbb— Duty op aTBNooRAPHKR. 

Witneases for respondent were being ezatniiied through an interpréter, 
and, a difierence arising as to the accuracy of the translation, respondent'a 

groctor announced that the answers would be written down as translated by 
im, and the stenograpber, ou being appealed to by libelant' s proctor, an- 
nounced that he would do as respondent's proctor directed. Libelant's proc- 
tor thereupon withdrew, and the examination was completed in his absence. 
Ou motion to suppress the dëpositibils, held, that libelant's proctor was jus- 
tifled in withdrawing, and the motion should be granted, even though it ap- 
peared that the dépositions were not eventually taken in the manner com- 
plained of by libelant's proctor. 

In Admiralty. On motion to suppress dépositions as irregularly 
taken. 

Biddle & Ward, for libelant. 
Qmdert Broa., for respondent. 

Benedict, J. This is a motion to suppress certain dépositions. It 
is made on behalf of the libelant. There is a difficulty with the motion, 
arising out of the fact that the dépositions complainéd pf hâve not been 
filed, and that they are not mentioneti with particularity. The dépositions 
complainéd of were taken under thèse circumstances: Notice of taking 
the dépositions of certain witnesses was given, and the proctors on both 
sides attended, and the taking of the dépositions commenced. The wit- 
nesses were unacquainted with the English language, and were examined 
through an interpréter. A différence seems to bave arisen as to the ac- 
curacy of the translations made, and the proctor for the claimant an- 

' Beported by Edward G. Benedict, Bsq., of the New York bar. 
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nounced that the stenographer would take down the answers of the wit- 
nesses as translated by him. To this the proctor for the libelant objected, 
and inquired of the stenographer as to his intention, The stenographer 
replied that, being employed by the claimant's proctor, he felt bound to 
take the instructions of the claimant's proctors in the particulars in dis- 
pute. Whereupon the libelant's proctor withdrew. lit seems that after 
the withdrawal of the proctor for the libelant, the taking of the déposi- 
tions was continued, and, as it now appears, not in accordance with the 
method announced to the libelant's proctor, that the stenographer would 
correct the translation of the interpréter. In this way several déposi- 
tions were taken on behalf of the claimants, without the présence of any 
person on behalf of the libelant, and of course without cross-examination. 
The libelant's proctor now asks that the dépositions so taken be declared 
irregular and be suppressed. 

Upon the point in controversy my opinion is that the method of tak- 
ing the dépositions, which the libelant's proctor supposed to hâve been 
announced, and of which he now complains, was improper. The libel- 
ant's proctor was entitled to bave the answers of the witnesses as inter- 
preted by the sworn interpréter taken down by the stenographer. It ia 
also my opinion that, after the notice given, and the statement made by 
the stenographer of his intention to take down the notes in accordance 
with the inetJjiod directed by the claimant's proctor, the libelant's proc- 
tor was justified in withdrawing, in the belief that such intention would 
be carried into efïect. It is my opinion, therefore, that the dépositions 
taken after his withdrawal, without any disavowal of intention to foUow 
that method, although not taken in accordance with the method com- 
plained of by the libelant's proctor, the sarae having been taken in the 
absence of the libelant's proctor, and without cross-examination, should 
be suppressed. 



The Alesia.' 



BoNAHKO V. La Compagnie Française de Navigation 1 Vapeub Cyp. 

Fabke & ClE. 

(Dîêirict Court, E, D. Nm York. June 5, 1888.) 

1. Shipping— Damage to Cabgo— Frost— Bill op Ladino— Exception. 

The steam-ship A. arrived in the port of New York in February, witb one 
-iOld âlled with green fruit, and général mercbandise in the others. • The 16th 
was a warm day, and the ship commenced to discbarge the fruit, but the dis- 
charge was Btopped by request of certain consignées, with the assent of the 
libelant. Ail the fruit could havè been discharged on that day. The follow- 
ing tbree days werecold, and no fruit was discharged until the 30th and 31st, 
wben, the Weatber having moderated, the discharge was completed, and the 
fruit transferred to a wareUoùse. It was a,fterwards found to be frozen, and 
for its loBS this action was brought. The bill of lading coniained tbe ordi- 

: >Reported by Edward Q. Benedict, £sq., of the New York bar. 
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■^ . 
narjr exception of thie act of God, and excepted lialility for damage to the 
fruit by frost, unies» caused by négligence of tbe ship. Held, that opening 
the batclies on the 16tb was not négligence. Held, on the évidence, that the 
fruit was frozen in the vessel, and not in the warehouse or on the passage 
thereto, and from liability for suoh damage the vessel was protected by the 
exceptions in her bills of'lading. 
2. Samb — SbparatS Holds — Duty as to Dischabgb op Caeqû. 

A vessel is not bound to suspend discharging cargo in cold weather from 
holds wherein there is no fruit, in order to préserve fruit in other separate 
holds from danger of injury by frost. 

In Admiralty. Action for delivery of cargo in damaged condition. 
UUo, Ruebsamen & Hubbe, for libelant. 
E. D. Benedict, for respondent. 

Benedict, J. This is an action upon a bill of lading ôf the steam- 
ship Alesia to recover for damages to lemons caused by frost. The Ale- 
sia had three holds, each separated from the other, with iron bulkheads 
going from the top to the bottom of the ship. No. 3 hold was partly 
filled with about 7,400 boxes of green ffuit, of which 1,692 boxes were 
consigned to the libelant. The other holds contained gênerai cargo. On 
the llth the discharge of the cargo in holds No. 1 and No. 2 was begun. 
On the 16th the discharge from thèse holds had been finished, and, the 
day being fine for the discharge of fruit, the discharge of the fruit from 
No. 3 hoid was commenced, AU the fruit would hâve been discharged 
on that day but for the fact that the discharge was stopped upon the re- 
quest of the consignées of by far the greater portion of the fruit, and with 
the assent of the libelant. The request was acceded to for the conven- 
ience of the consignées. But for the request it was the intention of the 
ship to complète the discharge of the fruit on the 16th The remainder 
of the fruit was discharged on the 20th and 21st. The ship arrived on 
February lOth, and from that time to the 16th of February the weather 
was very cold, sometiraes as low as zéro. The 16th was a warm day, the 
17th, 18th, and 19th were cold days; on the 20th the weather moder- 
ated. No fruit was discharged on the three cold days between the 16th 
and 20th. On the 20th and 21st the weather was milder, and, working 
in the middle of the day only, the fruit remaining in No. 3 hold was 
taken out of the ship and transferred to Pinto's stores, a warehouse situ- 
ated about 600 feet away from the ship. Some days afterwards, when 
the fruit was taken from Pinto's stores by the consignées, it was found 
to be frozen. The libelant brings this action to recover for loss by him 
sustaiued by reason of the frozen condition of the fruit consigned to him. 

The bill of lading contained the ordinary exception of péril of the seas, 
act of God, etc., and exempted the ship from liability for damage to 
the fruit by frost, unless caused by négligence on the part of the ship. 
One question raised in the case is whether or not the fruit was frozen 
while in Pinto's stores. Upon this question of fact my opinion is with 
the claimants. The weight of évidence forbids the conclusion that the 
fruit was frozen in Pinto's stores. Another disputed question of fact in 
the case is whether or no the fruit was frozen while being removed from 
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the ship to Pinto's stores. Upon this question my opinion îs also with 
tbe claimants. The shortness of time during which the fruit waa ex- 
posée! to thèse two days, the state of the weather while the fruit was be- 
ing discharged, — the évidence being positive that the snow was melting, 
and the sun shining, — the dispatch used in transferring the fruit from 
the ship to Pinto's stores, warrants the conclusion that the fruit was not 
frozen during its transfer from the ship to Pinto's stores on the 20th an& 
21st. From thèse conclusions the conclusion follows that the fruit was 
frozen while on board the ship. The case then turns upon the question 
whether the ship is liable for damages arising from the freezing of the 
fruit while in the ship. Hère the burden is upon the libelant to show 
the failure on the part of the ship to take reasonable précautions to pre- 
vent the fruit from being injured by frost while in the ship. It has been 
suggested that the freezing of the fruit might hâve been caused by the 
removal of the hatches from No. 3 hold on the 16th, whereby the warm 
air then in the hold was allowed to escape, and so the température of 
that hold was reduced to freezing point, the weather thereafter being 
very cold. If such be the fact, it was not négligence on the part of the 
ship to remove the hatches from No. 3 hold on the 16th. The ship had 
the right to remove the hatches on that day, for the day was warm, and 
ail the fruit would bave been discharged on that day without risk of 
damage, had it not been for the request of the consignée that the dis- 
charge be stopped. Accordingly, if the freezing of the fruit resulted 
from the opening of the hatches on the 16th, no liability attached to the 
ship by reason thereof. It is finally contended that the opening of No. 
1 and No. 2 hatches for the discharge and loading of the cargo in thèse 
holds, which occurred while the weather was very cold, sometimes as 
low as zéro, would cause the fruit in No. 3 hold to be frozen. But if 
such be the fact, stUl no négligence on the partof the ship is shown. In 
my opinion, in a case like this, where two out of three holds of the 
steamer contain gênerai cargo, and the other green fruit, the holds being 
eeparate and distinct, and constructed of iron, it is too much to require 
the steamer to suspend the unioading and loading of holds wherein was 
no fruit, in order to préserve fruit in the remaining hold from danger of 
injury by frost. The risk of the fruit in No. 3 hold being frozen while 
the other holds were open for the purpose of discharging cargo from thèse 
holds, in my opinion, should be held to be the risk of the shipper, not 
of the ship; the bill of lading having exempted the ship from respon- 
sibility arising from the act of God. It follows that the libel m'ust be 
dismissed, and with costs. 
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The SiDONiAN. 

Gentilu V. The Sidonian. 

(Circuit Court, E. D. Jffew York. July 9, 1888.) 

SmPPIHG-r-LlBBRTT TO CaLL AT ANY PoRT— QuABANTINB PORT— DETENTION— 

DamaOs: TO Pkuit Cargo— Bilii of Lading — Evidence. 

The sbipper of a cargo of fruit took from the ship a bill of lading contain- 
ing permission to the vessel to call at any port or ports. One port, at which 
the ship was accustomed to call, was known to ail parties to be quarantined. 
Evidence was given tending to show that the agent of the ship gave the ship- 
per to understand that the vessel would not call at the quarantined port. Nev- 
ertheless the shipper thereafter accepted the bill of lading containing the 
permission, without objection. Thereafter the ship did so call, and was de- 
tained in quarantine, and by such delay the shipper's fruit was damaged. 
Meld, that the bill of lading governed, and that he could not recoverin an ac- 
tion broUght upon it. 

In Admiralty. On appeal from district court. 34 Fed. Rep. 805. 
UUû, Ruebsamen & Hubbe, for appellant. 
SiU, Witig & Shoudy, for appellee. 

Blatchfobd, Justice. I concùr in the views and conclusions of the 
district judge in his décision in this case. Let there be a decree dia- 
missing the libel, with costs to the claimants in the district court, taxed 
at $67.60, aud with their costs in this court, to be taxed. 



The Leocadia.* 

WiLSON V. The Leocadia, 

{District Court, E. D. New York. June S, 1888.) 

SHiFriKO — LiABiLiTY op Vkssel fob Tort— Injxirt to Btbvedorb bt Pastik» 
DP ROFE OP Libklant'8 Procurbment. 

A vessel provided a rope sufflcient for boisting cargo, and libelant, a ste- 
vedore, in order to render his work easier, substituted therefor another rope, 
which afterwards parted, precipitating him into the hold. Meld, on suit 
brought against the vessel for his damage, that he could not charge the ship 
withliability for injuries sustained by reason of the breaking of the rope of 
his owu procurement. 

In Admiralty. Action for personal injury. 

WiJMam C. Reddy, for libelant. 

Wing, Shoudy & Pidnam, for claimant. 

Benedict, J. This is an action to recover for a personal injury of the 
libelant by falling into the hold of the bark Leocadia. There is little 

'Beported by Edward Q, Benedict. Esq., of the New York bar. 



THE B. F. HABT. 535 

dispute în regard to facts. XJpon the arrivai of the shîp tbe master made 
a contra et with a stevedore for the discharge of her cargo. It is the 
usage, under such circumstances, for the ship to provide the fall by which 
thei cargo is raised from the hold of the ship and lowered to the dock. 
Accordingly the master of the ship provided for the use of the stevedore 
on this occasion a new hemp rope, which was accepted by the stevedore 
and used by bis men in discharging the cargo. The cargo consisted of 
sait and cernent. After the sait had been discharged by the use of the 
hemp rope, the libelant, a hand employed by the stevedore as hatchman 
to stand at the hatch and guide the cargo as it rose from tbe hold through 
the hatch, applied to tbe mate for a manila rope. The mate gave him 
one, which the man rove in place of the hemp rope furnished by the 
master, in order to ligbten bis own labor, and this rope he thereupon 
used in discharging tbe cément. While the libelant was pushing ofif from 
the coaming of the hatch a barrel of cernent then being boisted by this 
manila rope, the rope parted', whereby the libelant was precipitated into 
the hold, and sustaiued the injuries sued for. Upon such a state of facts, 
it is my opinion that there is no liability on the part of the ship. Wben 
the master of the ship furnished a proper rope for tbe discharge of the 
cargo, bis duty was fulfilled; and wben the libelant, in order to make 
bis own work easier, snbstituted in place of the hemp rope provided by 
the master the manila rope which he obtained from the mate, he took 
upon himself the risk of the sufficiency of the rope so substituted by 
him. There is évidence to the effect that the mate of the ship, wben 
asked by the libelant for a manila rope, furnished this rope with the 
remark that it would do for the work. There is also in tbe case évi- 
dence to show that the libelant procured tbe rope himself from the sec- 
ond cabin. However this may be, I do not consider that the resuit 
would be changed ; for I thiiik that, when tbe libelant, in order to ren- 
der bis own work easier, himself unrove the rope furnished by tbe mas- 
ter for the discharge of the cargo, and substituted in place of it a rope 
unfit for the purpose, be did so at bis own risk. He cannot charge the 
ship with liability for injuries sustained by reason of the hreaking of 
tbe rope of his own procurement. The libel must be dismissed, and 
with Costa. 



The B. F. Hart. 

MuBGmoNDO V. The B. P. Hart. 

{Distriet Court, D. Maryland. July 8, 1888.) 

Shippikg — liiABniiTT OF Vbssei, POE ToRT — Takino aitd Carryuto Awat 

QUANO. 

Tbe libelant, claiming by grant from the republic of Mexico the right to 
take the guano from the Island of Arenas Cay, alleged that the master of the 
Bchoonerhad willfully, fraudulently. and unlawfully loaded and carried away 
from the island a cargo of guano, and sold it in Philadelpbia, and libeled the 
Scbooner for the value of the cargo. Held that, as tbe only proof adduced 
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showed that the master had, as carrier, under a charterparty with a charterer 
who claimed a right to take the guano, received it on board at the island, 
without any knowledge of libelant's claim, and had delivered it to the con- 
Bignees in Philadelphia, in accordance with his charter-party, without notice 
cr information of any other claimant or ownevship, that there was nothing 
proved upon which a right of action against the schooner could be based. 
(Syllabus by the Court.) 

In Admiralty. Libel for carrying away guano. 
B. P. Moore, for libelant. 
R. H. Smilhy for respondent. 

Morris, J. This is a libel against the schooner B. F. Hart, alleging 
that the master of the schooner, in February, 1885, put into the island 
of Arenas Cay, in the Gulf of Mexico, and there loaded from the island, 
and took away, a cargo of guano, and carried it tp Philadelphia, and 
sold it to J. J. Allen's Sons, thereby willfully, fraudulenlly, and un- 
lawfuUy depriving the libelant of the value of the guano, amounting to 
$7,500. The proof on behalf of the libelant tends to show that the re- 
public of Mexico claimed possession, jurisdiction, and control of Arenas 
Cay, which is a smaU, uninhabited coral island, about 60 miles from 
the main-iand of Yucatan, and had oonceded to the libelant the right to 
take the guano deposits from it for a period of five years, upon payment 
of certain royalties, and compliance with certain customs régulations. It 
was, as libelant avers, while this concession was in force, and after he 
had made considérable expenditures on the island to facilitate the ship- 
ment of the guano, that the master of the schooner B. F. Hart went 
there and carried away the cargo in question. The testimony on behalf 
of the claimants of the schooner shows that the schooner being at Pen- 
sacola, Fia., on the 12th of February, 1885, her master, through a ship- 
broker at that place, chartered his vessel to the National FertUizer Com- 
pany of Philadelphia, through its agent, William M. Frost, for a voyage 
from Arenas Cay to a port north of Hatteras, not east of New York, as 
ordered at Hampton roads. The charter-party was prepared upon the 
usual printed form, and signed by the parties, and stipulated that the 
charcerers guarantied saie anchorage at Arenas Cay, and that they would 
furnish the vessel a full cargo of guano in bulk, paying for the use of 
the vessel on proper delivery of cargo at port of discharge four dollars 
per ton of 2,240 pounds; 20 working days for loading, and dispatch for 
discharge, and $30 a day demurrage. It was also stipulated that the 
vessel should take down from Pensacola 13 men, some tools, provisions, 
and lumber, and two boats, and on homeward voyage land the men off 
.Pensacola at charterers' expense; the charterers furnishing provisions, 
wood, and water for the men on both passages. The charterers also 
agreed to âdvance $300 at Pensacola against freight. This charter-party 
having been executed, the master testifies that the schooner cleared from 
Pensacola for Arenas Cay, taking the charterers' agent, Scott, and about 
a dozen laborers employed by him, and, arriving at the island, received 
on board a cargo of guano, which he supposed belonged to the charter- 
ers; that he had no information at ail except what he derived from Scott, 
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and had no information or knowledge that it belonged to any one else; 
that there was no one living on the island, and that lie saw no one thère 
except those whora Scott took there; and that he never had any notice 
or information that the libelant claimed any interest in the guano, and 
never heard of him at ail until the libel was filed, in October, 1885; 
that on the return voyage the schooner sprung a leak, and put into Pen- 
sacola in'distress, where the cargo was discharged, the vessel repaired, 
and after a delay of over two months the cargo was taken on board again, 
and carried to Philadelphia. There, upon thevessel's arrivai, the cargo, 
by charterers' order, was delivered to J. J. AUen's Sons. That none of 
the owners of the schooner had any interest in the cargo except the 
freight. On the part of the libelants there is no testimony which con- 
troverts thèse statements of the master, and no évidence whatever to affect 
the owners of the schooner, or any of them, with any knowledge that 
the schooner was not engaged in a perfectly honest employment for the 
sole purpose of earning freight, or to show that they had any interest in 
the cargo itself. It is apparent, therefore, that this is not a case in which 
the master, in the course of his employment, has actually or construct- 
ively converted to the use of the vessel or its owners the property of oth- 
ers. AU that the master obtained was the freight earned under the 
charter-party, which was the usual freight for such a voyage. There is 
no évidence to show that the master had any reason to suppose that his 
charterers had not a right to take the guano. He received and delivered 
it openly, and without notice- of any claim asserted by the libelants. 
Having received the cargo innocently, and having delivered it according 
to his contract of carriage, without notice that the libelant claimed to be 
the true owner of it, I cannot see how any right of action has arisen 
upon which a recovery against the schooner can be based. Hutch. 
Carr. § 408; Wood's Browne, Carr. § 276. The libel must be dismissed, 
with costs. 



Baker d al. v. Caeqo and Materials of The Slobodna. 
{District Court, S. JD. Florida. May 3, 1887.) 

SAiiVAGB— Compensation. 

The slip Slobodna, laden with 4,500 baies of cotton, went ashore on the 
Florida coast. After a few hours the assistance of libelants, ail licensed 
wrecliers, was accepted, but after 24 hours' effort to get her ofl, the anchor 
dragged, the vessel swung further aground, and soon flUed. The vessel was 
lost, but the cargo nearly ail sa ved ; 835 men and 41 vessels wero engaged Se days, 
besides 9 vessels and 69 men, wbo aasisted in saving 861 baies. Most of the cot- 
ton was taken from6 to ISfeet of water, by naked divers without appliances, 
with more than ordinary labor. Held, it appearing that the salvors did their 
duty in attempting to save the property, that they are entitled to 25 per cent, 
on cotton sa ved dry, valued at $46 per baie; SSJ per cent, on that partly wet, 
and valued at |38; 40 per cent, on that saved from less than 6 feet of water; 
and 60 per cent, on that saved from more than 6 feet of water; and on mate- 
rials and stores, valued at $2,751, 45 per cent. 
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In Adtniralty. Libel for salvage. 

L. W. Bethd, and W. G. Malonei;, for libelants and petitioners. 

G. B. Patterson, for claimants. 

Locke, J. This vessel, laden with 4,500 baies of cotton, from New 
Orléans, bound to Reval, went ashore on a projecting point of rock be- 
tween French and Pickles reefs, on the Florida coast, about 100 miles 
from Key West, at about 9 o'clock on the morning of the 16th of March, 
1887, where she was soon boarded by the principal libelant in this case, 
who oflfered his assistance. The vessel lay upon the extrême outer point 
of the reef, in an open and exposed position, on hard rock bottom. She 
was under considérable sail, with a fresh wind, when she struck, and 
went ashore so as to be lifted, at high water, fully two feet from her or- 
dinary draft. For a time the master thought he would be able to get his 
vessel afloat, so declined to accept aid; but at length, at about 4 o'clock 
that afternoon, finding his efforts ineflPectual, he accepted the assistance of 
the libelants, ail professional, licensed wreckers, witî several of their vea- 
sels. They carried out a 4,000-pound anchor, with 80 fathoms of chain 
and 85 fathoms of 8-inch hawser, and let it go in deep water, and, as 
the tide rose, heaved heavy strains with ail the power they were able with 
a fourfold purchase led to the capstan. A part of the libelants manned 
the pumps, as there was found to be six feet of water in the hold, and 
finally reduced it to four feet. They hove with what force they could 
until two hours past high water that night, but were unable to move the 
vessel. A portion of the libelants then went to breaking out and mov- 
ing cotton aft; others constantly pumping in order to keep the water 
down. The next morning a schooner was hauled along-side to take 
cotton, but by the time she had received 29 baies the wind increased and 
the weather became so bad that she was compelled to drop ofif, and ail 
the vessels, with one exception, had to leave their anchorage outside the 
reef and go inside to seek a harbor, leaving 60 of the libelants on board. 
Thèse continued pumping, breaking out, and moving cargo aft, and heav- 
ing at the anchor as the tide rose. At 4 o'clock that afternoon — the 
17th — the weather became worse; the wind shifted to the southward, — 
a dangerous point, — and a violent squall struck the ship with such force 
as to lift her off the bottom, so that the libelants succeeded in moving 
her astem, nearly, if not quite, half her length, but unfortunately the 
anchor at that time dragged; the ship, partly relie ved from the bottom, 
swung broadside upon the reef, and thumped and pounded heavily, in- 
creasing the leak so rapidJy that within 40 minutes the water gained, 
notwithstanding constant pumping, from 4 feet to 15, the depth she was 
in, where it continued. After pumping a long time the libelants con- 
cluded that the vessel had bilged, and proceeded to save cargo. 

The salvors already représentée! by libel or pétition bave saved 4,310 
baies, and an amount of loose cotton estimated at about 142 baies, and 
others are still at work saving what yet may be got from the wreck. It is 
true, the vessel bas been lost, but the cargo has or will be almost entirely 
saved, though in a damaged condition. 
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There were 336 men and 41 vessels, two of which were steamers, engaged 
in the gênerai consort, and who worked ail the time the weather would 
possibly permit, for a month, lacking 2 days. Part of the time it was 
impossible to work on board or lie along-side. Nine vessels and 69 men 
hâve also worked more or less on their own accomit, and saved 861 baies 
outside of the gênerai consort. The work bas been laborious in the ex- 
trême; the baies of cotton were pressed into the ship with much force at 
first, and, being wet, had become greatly swollen, They were very 
heavy, many of them weighing over a half ton as they came ont of the 
water. During the latter part of the service the bottom of the vessel was 
so crushed up that it held the baies under the beams, so that it was almost 
impossible to break them out. Many of them were broken, or necessarily 
pulled apart, untii the water was fiÛed with a pulpy mass of loose cot- 
ton, broken ties, and dunnage that made it very difÈcult, and, to a cer- 
tain extent, dangerous, to dive through it. The vessel so worked herself 
down into or among the rocks that there was 17 or 18 feet of water through 
which the lower tiers of cotton were dived up. The salvors hàd no ap- 
pliances for diving or saving labor, but it ail had to be dived for by naked 
divers, and hoisted by hand. The baies had become so saturated and 
heavy that they would not float, but each had to be broken out. and 
slung under water. About 1,700 baies bave been dived up from more 
than 6, and from that to 18, feet of water, and about 150 of loose saved 
in the same way. 

The great question in this case that must influence the amount of sal- 
vage is, Did the salvors do their whole duty in their attempts to save 
the property? Mrst, was there any dereliction of duty in not preventing 
the vessel from swinging again barder aground when partly relieved 
from the bottom? And, ammdly^ could they bave pumped out and saved 
her, after she had been partly lightened of her cargo? Salvors are held 
to a strict accountability for everything which is omitted to be done by 
them for the saving of property by every means within their power; and 
if from lack of energy, judgment, or skill they fail in one particular, the 
amount of salvage awarded, if any, will be reduced accordingly. It is 
not only honesty of purpose, but skill, energy, and good judgment in 
using every appliance which they can possibly command that is de- 
manded. But courts cannot require impossibilities of them and must 
only consider the means under their control. In this case, was it within 
their power to bave foreseen and prevented by any degree of care or dil- 
igence the dragging of the anchor? In the case of The St. James, (records 
of this court, 1872,) the vessel was permitted to swing back onto thereef 
by the breaking of the hawser, when the salvors had shown a most dé- 
plorable lack of skill or judgment in using a small Une to lengthen out a 
large hawser, when it was within their power to hâve used a larger one, 
or increased the strength of that used by several doublings; and the 
entire salvage was forfeited. But in this case the depth ot water was 
properly selected, the largest anchor carried out in the best direction with 
the strongest hawser that could be obtained; the weightof the anchor was 
fiuch that no reasonable mau would hâve considered it necessary to back 
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it with another, but would hâve presumed it to hold, in bottom such as 
it was known to be, as much or more than the hawser. It seems that 
at the time of the service any one would hâve conceded that everything 
within the power of the salvors had been done to float the ship; and but 
for the change and increase of the wind, the suddenness of the violent 
squall and sea, and the accidentai breaking out or dragging of the an- 
chor throùgh the rock where it first held, it would hâve been successful. 

The suddenness and severity of the wind and squall prevented anything 
being done after the anchor had started until it was too late, and the ves- 
sel was evidently bilged and leaking so badly that no power of the libel- 
ants could control the amount of water in her. I am not satisfied that 
anything more could hâve been done to float the vessel than was before 
she was started from the bottom, or to prevent her going further ashore 
again, as she did. 

After partly discharging her, the question was very properly suggested, 
both by the wreckers and by a board of survey , whether she could not then 
be floated and brought to port ; but in order to bave done that it would 
hâve been necessary to control the water coming into her, or undoubtedly 
she would hâve sunk in deep water. Had the libelants had at their 
command a powerful steam-pump, or had it been within their power to 
procure one, and they had not done so, and endeavored to float Her, I' 
ehould certainly consider them lacking in energy and enterprise requisite 
for such an occasion; but they had none. The master wrecker came to 
Key West and endeavored to procure one, but was unable, and upon his 
return found it too late, as the weather had been so bad that the vessel 
was undoubtedly so broken as to be'beyond recover; They hâve there- 
fore, I consider, done ail they could do in saving the cargo, materials, 
and stores, and bringing them to a place of safety. What amount ought 
they to receive for this service? It is unquestionably a salvage service. 
The property was in jeopardy, in imminent péril of certain loss. It was 
only by such meàns as were used that it could be saved. It was an al- 
most uninhabited coast, a hundred miles from any assistance, and sev- 
eral hundred from any except what did ofFer itself. It was on a danger- 
ous reef, the approach to which is at ail times more or less perilous to 
vessels. The weather was bad part of the time, and ail the salvors' ves- 
sels were more or less exposed to dangers entirely différent from those of 
ordinary navigation. The actual labor was arduous and long continued, 
although perhaps the number of men employed for the time occupied 
may not be a true measure of the actual labor performed, as a good deal 
of the time was taken up by the smaller vessels bringing cotlon to Key 
West, discharging it and returning; and there was some of the time when 
it was impossible to work at the ship, as the sea was aweeping entirely 
over her, and ail of those engaged in the service were compelled to lie at 
anchor inside of the reef. But their time was occupied either in work- 
ing or waiting, and I consider the circumstances justified the employment 
of the large number, nor am I prepared to say that it could hâve been 
done with a smaller number, or in a shorter time. 

It is true, the amouuts to be awarded rest in the discrétion of the judge 
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and the peculiar circumstances of each case; but, as remarked in Tlie 
Neto, 15 Fed. Rep. 819, "this discrétion should be controUed by certain 
gênerai considérations which hâve been found to enter into the estimâtes 
made by courts." I do not considerthat an admiralty judge should de- 
part from usual rates given in similar cases, and decree, according to his 
feelings at a particular time, whether libéral and gênerons or otherwise, 
in salvage cases more than in any other class of cases. In questions 
of salvage, courts cite précédents of amounts, and, it is presumed, are 
guided by those cases nearest parallel in circumstances, unless some 
good reason is found for a variation. Vide The John Albert, 4 Add. Rec- 
ords, 537. 

Numerous cases are found report«d where the gênerai features of the 
service are apparently almost identical with that rendered in this case, 
namely, where the vessel was lost, and the cargo saved with much labor 
and exposure. The Brothers, 2 Hagg. Adm. 195. £3,225 was given 
on amount of £9,680 saved. The Fleece, 3 W. Rob. 278. The ship 
Argus was lost on Charleston bar; the cotton saved, and brought to 
Charleston. Salvage on cotton one-third of the net, and on barrels of tar 
one-half. The Argus, Bee, 170. In The Friendship, Id. 175, one-fifth 
was given for $25,000 in specie, saved by four men in a canoë, although 
it is presumed this was intended to compensate for the entire service, 
which resulted in the probable saving of life. In The John GUpin, Olcott, 
77, one-fifth of the net was given. In the case of The Camanche, 8 Wall. 
448, when the cargo of a lieavy character was brought up, although in 
the harbor, one-third was allowed. In the well-known and frequently 
cited case of The Thetis, 3 Hagg. Adm. 14, 2 Knapp' 390, there was given 
as salvage costs and expenses a trifle over one-third of the gross value 
of the property saved. 

The records of this district abound with casés of like character, where 
the vessels hâve been lost, but the cargoes either entirely or very nearly 
ail saved; and if not exactly similar in ail respects, sufBcienÙy so to 
deserve attention. In 1838 the ship Amerka was lost on the Tortugas. 
Twelve vessels and 120 men saved property worth $151,464. On $122,- 
232 saved dry the court decreed 25 per cent.; on that saved wet, but 
without diving, 50 per cent., and 60 per cent, on that saved by diving. 
The total salvage was $47,971, being 31 per cent, of the value saved; 
and the shares of the men averaged $150. The ship Telamon was lost 
on Delta Shoals; the court allowed 27, 50, and 60 per cent, for saving 
cargo. The Yucatan, laden with cotton and pork, was lost near Cape 
Florida. The salvage was 43 per cent, on the cargo saved; shares, $62. 
The Brewster, cotton laden, was lost on Carrysfort reef; salvage, one- 
third. The Isaac Allerton was driven over the reef, and sunk in five 
fathoms water. Over 400 persons were engaged in saving cargo. One- 
half of the net value of the amount was decreed. In January, 1853, 
the ship Nathan Kimbal, cotton laden, went ashore but nine miles from 
Key West. Séven vessels and ninety-nine men saved cargo amounting 
to $56,093. Thirty per cent, was given on that saved dry, and fifty 
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per cent, on that Saved by divihg and working in the water. 4 Add . 
Records, 679. The brig Oinihus, loaded with heavy assorted cargo, 
machinery, etc., was lost. Fifty per cent, waa given for saving her 
cargo. In September, 1849, 8 vessels and 120 men eaved $50,227 
worth of cargo from The Maryland on Alabama reef, and bilged. Thirty- 
six per cent, was given on the net value. In 1839 the ship May How- 
land was ïoist on the reef, but cargo saved that sold for $23,651, upon 
which 43 per cent, was given. In 1837, 45 per cent, wâs given, on the 
cargo of tlie ship Alfred, lost on Carrysfort reef. In 1840 The Cora NeUie 
was lost near Tortugas, but $29,153 worth of cargo saved. The court 
gave 47 per cent, salvage. In 1836 the ship Ajax was lost, also on 
Carrysfort reef. Thirty-five per cent, was given on the dry, and fifty per 
cent, upon the damaged. In 1840 the ships Emery and Norway were 
lost on the reef, but a large portion of their cargoes saved. In the former 
47 per cent., and in the lattei- 45 per cent. , was given. In 1848 the ship 
Kristrd, loaded with cotton, was lost on the reef. One thousand four hun- 
dred baies were saved, of which one-third was given as salvage. In 1842, 
the cargo of the ship North America was saved, and a salvage of 45 per 
cent, given. The saine year- cargo from the ship TeUumah was saved, 
valued ât $26,841, upon which a salvageof $11,931 was given. In 1853, 
in the case ship Elisabeth Bruce, 45 and 50 per cent, were given for sav- 
ing $8,276 worth of cargo. In 1855, 30 and 50 per cent, were given for 
saving $41,756 worth of cargo from the schoonéi Athalia; and 50 per 
cent, upon $6,535 worth of cotton from the ship Concordia, she having 
burned to the water .line. In 1856 the ship Mary Haie was lost on Sait 
Key bank. Several vessels saved cotton from her cargo valued at $35,- 
364, upon which 36 and 45 per cent, was allôwed. From The Hden E. 
Brooks, loaded with railroad iron, the cargo was saved, valued at $36,- 
227, upon which $22,754 salvage was given. In 1867 assorted cargo 
to the value of $29,776 was saved from the ship Padfic, upon which 30 
per cent, of the gros» was given. In 1859, $41,281 worth of cotton was 
saved from the wrecked bark Minnie, and 33J per cent, allowed upon 
the same. In 1868, $86,422.30 worth of cotton was saved from the ship 
Mvlhouse. Twenty-five per cent, was allowed upon the dry, 45 per cent, 
upon the damaged, and 56 per cent, upon that saved by diving. In 1869, 
ftom the wreck of The Indian Hwnter, salvors saved 3,432 baies of cotton, 
valued at $88,220. Salvage of 25 per cent., 42, and 50 per cent, was 
given upon the dry, damaged, or saved by diving. The iast case cited 
was almost precisely similar in the locality, season of the year, and char- 
acter of the service rendered with the one under considération. In the 
same year 30 per cent, net was given on a cargo of colton saved from 
the ship Eliza MaUory, and 25 per cent, and 40 per cent, on the gross 
value of that saved from the ship Mary Coe. Thèse are a few of the cases 
of similar character as the présent decided in this court préviens to 1861 , 
and in an opinion in The Océan Belle, that year, Judge Marvin remarks: 

"The most usual rates of salvage for saving cotton on this coast, when the 
fihip has been lost and tbe cargo saved, bas beeu 25 per cent, on the dry, 40 
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per cent, on the wet saved without diving, but taken from under water, and 
50 per cent., and in some instances 55 and 60 per cent., for saving it by div- 
ing in the lower hold. " 

Subsequently to that the rates in some cases, on account of the greatly 
increased value of cotton, and the large amount of property saved by 
the same parties within a short space of time, were considerably reduced. 
In the fall of 1865, during a severe hurricane, several large cotton ships 
were driven ashore or onto the reef, and more than a million and a half 
dollars' worth of cotton saved within a short space of time. The cotton 
was then appraised at from $75 per baie for the damaged to over $200 
for the dry, and the ordinary rates were departed from, yet an amount 
decreed that paid the salvors more liberally than any salvage service has 
before or since. In the case of the cargo of the bark WaUfiam, saved 
mostly dry, with little labor, but 9 per cent, on a value of $205,000; 
and that from The Bickmore, with similar circumstances, 12 per cent, on 
$118,000 was given. But in that from The Caroline Nesmith there was 
given on $312,110 saved dry, 10 per cent. ; $24,000, somewhat damaged, 
SOpercent.; and $74,483 divedup, 33J par cent.,giviiig for saving about 
2,200 baies, $60,665.89, or nearly $28 a baie, which was in amount the 
largest salvage ever decreed in one case in this court. On $190,522 saved 
from The Howard, 14 per cent, on the dry, and 40 per cent, on the dam- 
aged, was given; and on that saved from The John Wesîey, 15 per cent, 
on the dry, appraised at 42 cents per pound, and 33J per cent, of that 
damaged, valued at $75 per baie. In 1871 a portion of the cargo of the 
Spanish bark Aquila was saved, for which the court paid 27 per cent, on 
the dry, and 42 per cent, on that wet and damaged, and 50 per cent, upon 
that sa'ved by diving. The steam-ship Misdsdppi was driven upon the coast 
above Cape Florida, where her cargo was saved by about 200 men, in 15 
vessels from Key West, to the extent of $1 75 ,000. The court allowed 20 
per cent, upon this entire amount. The NorOiwester, loaded with cotton, 
took fire while on a voyage from New Orléans. She came into the outer 
harbor of Key West, where she was run aground and scuttled, in too shoal 
water, however, to submerge her to any great extent. The government 
steamer ^rfcutua, with powerful steam-pump, to a great degree extinguished 
the fiâmes, and the salvors aided what they could in putting out the fire by 
hand. Subsequently, after the upper portion of the vessel had been en- 
tirely burned ofT, they saved what remained of the cargo. Much of it was 
saved from under the water. The court considered that the property 
was nearly within the harbor, and the labor was less than in such cases 
ordinarily,and reduced the rates somewhat, giving 20 per cent, on the dry, 
33i on that wet, but not badly damaged, and 40 per cent, on proceeds 
of sale of materials and cargo so badly damaged as to be sold. The 
labor was arduous and disagreeable, and barely compensated the salvors; 
the men sharing but about $40 for nearly a month's work. In 1872 
the hxig Amazon was lost on the reef in the vicinitj' of where The Slo- 
bodnawas, and her cargo, consisting of cotton, was saved in the same 
manner. Thirty-five per cent, was given upon the entire cargo. In 
the sanje year the ship St. James, loaded with 1,500 tons of railroad 
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iron, was lost on the same reef. The cargo was saved with great expos- 
ure and labor. 50 per cent. , 62 per cent. , and 68 per cent, were given 
upon the net proceeds of property saved by the salvors who arrived after 
the first Company had by their lack of energy failed in fioating the vessel, 
and to whom salvage was denied. In 1874, the British steamer Mississippi 
was run onto Fowey Rocks, near Cape Florida, when she filled with water. 
Her cargo, consisting of the coarser, heavier kinds of assorted merchan- 
dise, cotton ties, hardware, earthen-ware, etc., was saved partly dry, 
and partly by diving or hooking up from the bottom. The salvors were 
saved much labor, as ail the hoisting and discharging was done by the 
hoisting engine of the steamer. Thirty, forty, and fifty per cent, was 
given, according to the circumstances of each class of cargo saved, whether 
dry from the top of the water or by diving. The crews of two of the 
vessels that arrived first at the wreck shared $50, but the others from $15 
to $32. In 1879 The Mary E. Riggs, laden with cotton, struck the reef 
but a short distance from where The Slobodna went ashore, and bilged be- 
fore the salvors were able to get her ailoat. They saved 4,646 baies of 
cotton, but the ship broke up before they could complète the service, and 
about 300 baies went adrift. The court allowed 22 per cent, on the net 
value of the dry, 33i on that' partly. wet, 40 per cent, on that wet and 
saved from less than 6 feet of water, and 50 per cent, on that dived up 
from more than that depth. The salvors shared but $61, although en- 
gaged for 24 days in a most unpleasant service. In June, 1883, the ship 
Northamptmi went ashore on Tennessee reef, and -bilged before the sal- 
vors reached her. They saved about 1,500 baies of cotton, and 65,000 
staves. Twenty-five and forty per cent, was given upon the cotton and 
fifty per cent, upon the staves. The salvors were engaged 18 days in the 
service, and their shares amounted to $42.80. In December, 1885, the 
bark Gvitenberg was lost on Bird Key shoal, one of the Tortugas group. 
Twenty vessels and more than 200 men were engaged from 15th Decem- 
ber until 16th January saving cargo. The wéather was bad, and it 
was during the coldest season of the year. A very large proportion of 
the cargo was under water, and necessitated much labor and exposure in 
diving it up. They saved 1,871 baies ont of a cargo of 2,000, and about 
2,000 staves, when the vessel went to pièces. Salvage of 25, 40, and 50 
per cent, was given upon the value of that saved, according to the con- 
dition and character of labor of saving it. The crews of the first three 
vessels, who saved much of the dry cotton and materials, shared $82, 
But the rest shared from $15 to $45, according to the amounts saved by 
the dliferent consorts. 

Thèse few cases will show that while the rates given in this district for 
the services may seem high, the actual compensation has not been large. 

It is to be regretted that the modem wrecking appliance has not been in- 
troduced upon this coast; but the nature of the service, the extent of the 
reef line to be watched, and the uncertainty of remunerative employment, 
has so far prevented it. The character of the bottom — sharp coral rock 
— demands that the assistance to be of service must be speedy. The in- 
troduction of improvements refjuires the concentration of capital at one 
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point, that the laclc of means of rapid conlmunication renders oftentimes 
Useless. 

In this case the cargo bas been appraised, by appraisers appointed 
by this court, in its présent condition and circumstances, at $i& per baie 
for the dry cotton, $38 per baie for that partly wet, $27 for that wet, 
and $16 per baie for the loose cotton, and no objection has been made 
to the same. The materials and stores bave been sold for $2,751, and 
the proceeds brought into the registry of the court. 

Considering the entire case and ail the surrounding circumstances, it is 
ordered that from the foregoing values ail the expenses of landing, stor- 
ing, watching, and labor heretofore incurred and the costs herein be de-x 
ducted, and the libelants and petitioners hâve, receive, and recover the fol- 
lowing rates of salvage on the net values eo found of the quantities sev- 
erally saved by them, to-wit: 

On the cotton saved dry and appraised at $46 per baie, 25 per cent. 

On that partly wet and appraised at $38 per baie, 33 J per cent. 

On 435 baies wet saved from water less than 6 feet, 40 per cent. 

On the balance wet saved by diving in yater more than 6 feet in depth 
and loose, 50 per cent., and on the proceeds of materials and stores, 45 
per cent. This will give the salvors engaged in the entire service be- 
tween $45 and $50, and others, who worked a portion of the time in sav- 
ing Spécial lots, a somewhat less amount, according to the amounts saved 
by them. 



The Solis.* 

Braga V. The Solis. 

{Gireuit Court, E. D. New York. Jnne 28, 1888.) 

Mabitimb Lien— Supplies— Coai/— Nature of Contbact. 

On the Ist of June, 1883, C. Çros. & Co., co^l merchants and colliery pro- 
prietorsof London, who were accustomed to furnish supplies of coal to the 
libelant, B., a coal merchant of Montevideo, entered into a contract with a 
Spanish steam-ship company to furnish ail the coal required by the latter at 
Montevideo for the use of their steamers during the remainder of the year 
1888, psyment to be jnade by master's draft. This contract C. Bros. & Co. 
made in their own name, but acting in the matter as agents of B., to whom 
the contract was sent, in the regular course of business between them and B. 
.Thereafter B. furnished coal at Montevideo to three vessels of the steam-ship 
Company, at the request of their respective masters, and received for the 
same in each caëe the master's draft on the steam-ship company. The com- 
pany subsequently, and before the maturity of the drafts, went into banli- 
ruptcy, and B. brought this suit against one of the vessels to which he had 
furnished coal. A mortgagee of the vessel defended on the ground that the 
coal had been furnished on the crédit of the owner, not the vessel. The draft 
was tendered on the trial to proctor for claimant. The court flnding as a fact 
deducible from the facts of the case that B. furnished the coal to the steam- 
ship on the crédit of the vessel, held, that libelant's claim constituted a mari- 
time lien on the steam-ship, and that he was entitled to a decree. 

•Keported by Edward O. Benedict, Esq., of the New York bar. 
v.35F.no.7 — 86 
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In Adtniralty. On appeal from! district court. 
This was an affirmance of the decree of the district court. The latter 
court rendered no opinion on the case. 
UUo, Euebsamen & Hubbe, for appellant. 
Wikwc, Adams & Macklin, for appellee. 

Blatchford,, Justice, In this case I fiiid the foUowing facts: 

1. On the Ist day of J\ine, 1883, Cory Bros. & Go., colliery propri- 
etors and coal merchants, of London, England, through their agent at 
Barcelona, Spain, Juan M. Martinez, entered into a written contract, at 
said Barcelona, with Compania de Transportes Maritimes, of said Barce- 
lona, a corporation duly organized and existing under the laws of Spain, 
under and by which they agreed to sell, and did sell, to the said Com- 
pania de Transportes Maritimes aU the coal required by the latter at the 
port of Montevideo, Uruguay, during the remainder of the year 1883, 
for the use of ail the steamers of which the said corporation were the 
managing owners, at the price of 43s. 6d. British sterling per toU of 20 
cwt., payment to be made by the captain's draft on the said Compania 
de Transportes Maritimes, at 90 days' sight, payable in London. Th© 
said clause in regard to payment was, by said contract, made subject to 
the approval and consent of Antonio F. Braga, the libelant in this suit, 
who resided and carried on business at said Montevideo. Exhibit A in 
the record, annexed to the déposition of Richard Cory, is a copy of said 
contract. 

2. The regular course of dealings between said Cory Bros. & Co. and 
said Antonio F. Braga at that time was as foUows: Braga was a customer 
of said Cory Bros. & Co., and bought coal from them for his own ac- 
count, which would be shipped by them to him, to Montevideo. They 
would enter into contracts to furnish coal at Montevideo to steam-ships 
bound there, and advise Braga of such contracts, and send them to him. 
Such contracts were made by them in their own name as principals, but 
as between themselves and Braga they were acting as agents for Braga. 
The customary mode of payment was by captain's draft on managing 
owners at 80 days' sight, payable in London, to the order of Braga. It 
was customary tor Braga to reip.it such drafts to Cory Bros. & Co., who 
would crédit their amounts to Braga in account current. 

3. The before mentioned contract, Exhibit A, was mailed in the reg- 
ular course of their business dealings by Cory Bros. & Co. to Braga on 
the 8th of June, 1883, and they'advised him that, under compétition, 
they had been bbliged to make the payments at 90 days' sight, subject, 
however, to his approval, and that, if he objected to the concession, he 
had a right to nuUify the contract. 

4. The libelant furnished at Montevideo, on the 4th of November, 
1883, 629 tons of coal to the steam-ship TivaUer, and thereupon received 
the draft of the master of that vessel at 90 days' sight, on Compania de 
Transportes Maritimes, payable in London, to the order of the libelant, 
for £1,379.2.9; on the 24th of November, 1883, 626 tons of coal to the 
steam-ship Claris, and thereupon received the draft of the master of that 
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vessel, at 90 3àys* sightj on Compania de Transportes Maritimes, pay- 
able in London, to tlie order of the libelant, for £1,366.13.2; and on 
thfe 31st of Decembér, 1883, 700 tons of coal to the steam-ship Solis, 
and therèupon received the draft of the master of that vessel, at 90 days' 
eight, on Compania de Transportes Maritimos, payable in London, to 
the order of the libelant, for £1,641.4.5. AU of the said coal was the 
property of Braga, and none of it was the property of Cory Bros. & Co. 
The coal so furnished to the steam-ship Solis was necessajry for the pros- 
ecution of her business. 

5. Braga indorsed and remitted said three drafts to Cory Bros. & Co. 
on account of hia gênerai indebtedness to them for coal shipped to him; 
and Cory Bros. & Co. gave Braga crédit for theiramounts on their booksi 
Said drafts were presented by Cory Bros. & Co. to the said Compania 
de Transportes Maritimos for acceptance, and they were accepted by the 
latter, and made paj'able in London. The draft for £1,541.4.5 was 
accepted on February 8, 1884. 

6. The steam-ship Solis, at the time of the makîng of said contract, 
and of the furnishing of said cOal to her, was owned by one Pelegrin 
Pomes y Bordas, of Barcelona, Spain, but was, by spécial agreement, 
chartered and managed by said Compania de Transportes Maritimos, 
which corporation was then engaged in running a line of steamers between 
the river La Plata and European ports. 

7. The master of the said steam-ship Solis had notice of the existence 
of said contract, and had instructions from the said Compania de Trans- 
portes Maritimos to obtain the necessary supply of coal at Montevideo, 
unidër said contract. 

8. On his arrivai at Montevideo, the said master, on his own request, 
made to said Braga, obtained the necessary quantity of coal from said 
Braga for said steam-ship Solis, and signed the said draft for the value 
of the coal delivered on board the said steam-ship, according to the price 
and the terms mentioned in said contract. 

9. The invoice for the said 700 tons of coal supplîed by said Braga to 
the steam-ship Solis was made out, and the said coal was charged, to 
Compania de Transportes Maritimos, and payment of the same was ac- 
knowledged by the said Braga, at the foot of the invoice, in the follow- 
ing words: 

"Eeceived in payment a bill drawn by Captain Luis Cairo to my order, and 
at 90 days' sight, on the Compania de Transportes Maritimos, of Barcelona, 
payable in London. Antonio Fernandez Bkaga, per Walter Harley." 

10. After the acceptance, and before the maturity, of the said three 
drafts, the said corporation became insol vent, and went into bankruptcy, 
in conformity with the laws of Spain. Regular légal proceedings wero 
instituted in the proper court in Barcelona to wind up the corporation. 
In thèse proceedings Cory Bros. & Co. presented their claims as cred- 
itors agaiust the said corporation for the amounts of the said three drafts, 
and the same were allowed in favor of said Cory Bros. & Co., as proper 
claims against said corporation, and as entitled to share in the proceeds 
of its assets. 
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11 . At the tîme wben tbe said con tract was made, and at the time when 
thesaid coal was delivered to said steamship Solis, the claimant herein, the 
Steam-ship City of Lincoln Company, Limited, a corporation organized 
and existing under the laws of the United Kingdom of Great Britain and 
Ireland, was the mortgagee of the said steam-ship Solis, her engines, etc. , 
by virtue of a.mortgage for £16,500 British sterling, which mortgage 
was given to it by said Pelegrin Pomes y Bordas for part of the purchase 
price of said steam-ship, sold to him by said clainiant; but said steam- 
ship was in thé possession of said Compania de Transportes Maritimes 
with the assent of said Pelegrin Pomes y Bordas, and of said claimant. 

12. The said draft for £1,541.4.5 was, on the trial of this action in 
the district court, tendered tq the proctor for the claimant, and filed in 
that court. 

13. The facts stipulated as existing facts in the stipulation in the rec- 
ord dated May 11, 1888, signed by the proctors for tlie respective par- 
ties, are existing facts. 

14. Nothing occurred in regard to the giving or taking of said draft 
"for £1,541.4.5 in payment for said coal, except what is contained in 
Baid Exhibit A, and in said receipt at the foot of said invoice. 

15. As a fact deducible from the foregoing facts, the libelant f urnished 
Baid coal to said steam-ship Solis on the crédit of said steam-ship. 

On the foregoing facts I find the following conclusions of law: 

1. The claim of the libelant constituted a maritime lien on said steam- 
Bbip Solis. 

2. The libelant is entitled to a deoree for the sum of $7,458.44, with 
înterest from January 1, 1884, and for $62.65, his costs in the district 
court, as taxed, and for his costs in this court to be taxed. 



The Wyominq. 

The Dacotah. 

BoscHERT V. The Wyoming. 

Samb V. The Dacotah. 

(Dittrict Court, B. D. Missouri. Jnne 16, 1888.) 
Mabitime L1E1J&— Dndeb State Laws— At Houe Pobt— Foe Suppubb— Va- 

LIDITY. 

Kev. St. Mo. §^ 4225, 4226, providing that vessels shall be subject to a lien (1) 
forwages; (S) f or debts contracted on account of stores, supplies, labor, orma- 
terials furnished; (3) forsums due for wharfage or anchorage; (4) for demands 
for violation of contract of affreiglitment or transportation, and for injuries 
to person or property; and that liens shall bave priority in tbe foregoing or- 
der, — are valid, as creating a lien for labor, materials, or supplies furnisbed 
in tbe home port, and such lien is enforceable in admiralty, and is of equal 
iignlty with those for like claims contracted in f oreign ports. 
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In Admiralty. Lîbels aiid intervening pétitions for labor, materials, 
and supplies furnished. 

Rev. St. Mo. §§ 4225, 4226, provide as foUows: 

Sec. 4225. "Every boat or vessel * * * used in navigatingthewàters 
of tliis State ahall be liable and subject to a lien in the following cases: First, 
for ail wages dnetohands or persons employedon boardsucli boat or vessel for 
work done or services rendered on board the same, except for wages which 
œay be due to the master or clerk thereof ; second, for ail debts contracted by 
the master, owner, agent, or consignée of such boat, vessel, or other craft on 
aecount of stores or supplies furnished for the use thereof, or on accouiit 6t 
labor done or materials furnished by meehanics, tradesmen, or others in the 
building, repairing, getting out,.f urnishing, or equipping thereof ; third, for 
ail sums due for v?harfage or anchorage of such boat or vessel within this 
State; fourth, for ail demands or damages accruing froni the non-perform- 
ance or màlperformanee of any eontract of affreightment, or of any contrapt 
touching the transportation of persons or property, entered into by tlie master, 
ovFner, agent, or consignée of such boat or vessel, and for damages for injuries 
done to persons or property by such boat or vessel." 

Sec. 4226. " The classes of claims specifled in the preceding section shall 
hâve priority according to the order in which they are enumerated, and said 
liens shall hâve precedence of ail other liens and claims against such boàt or 
vessel. " 

Chas. S. Hayden, Samuel N. HoUiday, H. D, Wood, Campbell & Ryan, 
Gochran, Dixon & S'tnith, Milk & Flilcraft, L. WUcox, and ThxmuxsM. Knapp, 
for libelants and petitioners. 

Dyer, Lee & Ellis and Chas. G. B. Drummond, for excepting petitioners. 

Thayer, J. In thèse cases, exceptions hâve been filed to varions 
libels and intervening pétitions preferred by the holders of claims for 
labor, materials, and supplies furnished the steamers in their home port. 
The intervenors, who hâve filed the exceptions, are mortgagees of a part 
interest in the steamers; the raortgages having been given to secure the 
purchase nioney agreed to be paid for an interest sold by the intervenors 
in the respective steamers after some, at least, of the varions claims against 
the steamers had accrued. As the intervenors' mortgages, on aecount of 
which they hâve appeared, are only good as against "remuants and sur.» 
plus," if there shall be any after ail admiralty liens bave been discharged, 
their right to file exceptions, at this time, as against those who hâve de^ 
mands based on maritime contracts, has beeen contested. 

Waiving that question, however, I proceed to the main exception taken 
by the intervenors to the varions libels, which is, in substance, that the 
libelants bave no lien, under the maritime law, for labor, materials, or 
supplies furnished in the home port, and that the local law of the state, 
-which attempts to create such lien, is, in this instance at least, void. 
The first braneh of the proposition is not denied. As administered and 
interpreted in this country, it is, of course, conceded that the admiralty 
law gives no lien for supplies or materials furnished in the home port.; 
The Lottawanna, 21 Wall. 558. The second braneh of the proposition, 
that no lien exists, under and by virtue of the local law of the statey 
which an admiralty court canentertain orenforce, inust be denied. This 
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is but a xenewal of an old oontroversy whioh must be regard ed as deter- 
minedby The Lottawanna Case, 21 Wall. 579, 580, and by the construction 
that bas since been placed on that décision by various admiralty courts. 
In the case of 2%e Guiding Star, 18 Fed. Rep, 264, Mr. Justice Mat- 
THEWS held that a lien given by a local statute of Ohio for materialsand 
supplies furnished in a home port was of equal dignity with the lien 
given by thé maritime l&w for like materials and supplies when furnished 
in a foreign port, and that the lien might be enforced in an admiralty 
court. Speaking of this subject, and predicating bis views on what was 
decided in The Lottawanna Ocise, he says: 

^'The clainas [thatis, for supplies furnished in a home and foreign port] 
are in their éharacter, both classes being maritime, alike, and of equal merit. 
ïhe lien is given by tlie law; and although the source of one is the maritime 
law, and that of the other a local statute, nevertheless they are both so dis- 
tinctively of a maritime nature thàt tïiey are exclusively cognizable in the ad- 
miralty courts. * * * In both cases the lien is given by the law admin- 
istered in admiralty courts, and thereis no circumstance * * * thattakes 
from the local law its èqual force and elïect with that of tlie gênerai maritime 
law. It is because the latter, by virtue of its own principles, recognizes the 
eflScacy of the local statutes to conf er a lien, that courts of admiralty acquire 
jurisdiction to enf orce it at ail. In doing so, they are in f aci enf orcing the gên- 
erai maritime law; and that law, in adopting and enforcing the lien given by 
the local law, incorporâtes it into its own System, and puts it on the same 
footing as if it had been given by the maritime law originally." 

This view of the subject was adopted by Judge Beown, of the Southern 
district of New York, in the cases of The J. W. Tacher and The Arctîc, 
20 Fed. Rep. 134, and 22 Fed. Rep. 128. To the same effect, see the 
case of The Bumside, 3 Fed Rep. 228, and 9 Fed. Rep. 521. 

There is no substantiel différence between the Ohio statute which cré- 
âtes a lien for supplies furnished in a home port and the Missouri stat- 
ute on the same subject. Any attempt, as it appears to me, to distin- 
guish between the statutes of the two states, and to say that the Missouri 
statute is void, and ought not to be recognized by an admiralty court, 
while the Ohio statute is valid, must end in failure. It is of no import- 
ance that the statute of Missouri classifies the various liens created, and 
gives them a certain priority. Although, in a gênerai way, the Missouri 
statute foUows the classification of the maritime law, yet, if that were 
not the case, this court would not be bound to adopt the classification 
prescribed by the local statute as to those claims that grow ont of mari- 
time contracts. With référence to ail that class of demands that are 
founded on maritime contracts, an admiralty court, while recognizing 
the efficacy of the local statute to create a lieu, will apply its own rules 
in determining questions of priority. The Guiding Star, supra, 267, 268. 
The Missouri statute créâtes a lien, in clear and unmistakable language, 
in favor of the demands described in the several libels, and ail the es- 
sential steps bave been taken to secure the liens. In so far, therefore, 
aa the exceptions filed proceed on the theory that the local statute is in- 
operative to create a lien for materials, labor, or supplies furnished in 
the home port that will be recognized in this court, they must be over- 
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ruled. Liens of that sort wiU be recognizecl as of equal dignity with liens 
for like claims contracted in foreign ports. As above explained, such is 
the tendency of the later décisions on the subject, and tbis court will 
adopt that view. 



Thb Isaac h. Tillyeb v, The T. J. Schuyleb.' 

(Diêtriet Court, E. D, PennsylVania. June 23, 18S8.) 

TowAGBi— Nboligencr op Tdo— Dkgbkk of Cabb Rbquibbd. 

The Tillyer, a three-masted schooner. 140 feet long and 85 feet wide, was 
being towed up the Bchuylkill river to Fine Street wharf, by the resp.ondent. 
In order to get there it was necessary to pass through the draw of the B. & 
O. R. R. bridge. The cbaanel required a change of course two or three hun- 
dred jards below the bridge. The water was low at the time, and between 
the piers was an obstruction. The tug passed so close to the eastward pier 
that the schooner, following upbn, or hearly upon, her course, ran upon the 
y obstruction, and was damaged. The tug claimed that the accident would not 
hâve ocçurred had the schooner been properly handied. The schooner'a 
master àsserted that the low state of the water prevented her obeying her 
wheel. Held.XhaX the course of the cbannel, the state of the water and the 
obstruction called for more tban ordinary care in passing through the draw; 
and that the tug, having f ailed to exercise that degree of core, was responsible 
in damages. 

In Admiralty. 

Mandera & Pugh, for libelant. 

Driva- & Cotddon, for respondent. 

BuTLEB, J. The Tillyer, a three-masted schooner, 140 feet long, 85 
feet wide, having a cargo of 869 tons of ice, anchored ofif the Schuylkill 
July 2, 1886, about 1 o'clock a. m., consigned to the Knickerbocker Ice 
Company, of this city. About 9 o'clock of the same moming sbe was 
taken in tow by the tug Schuyler, to be conveyed up the Schuylkill to 
Fine street wharf. She was towed astern by cross-haWsers of 25 to 30 
fethoms length, A few hundred yards below the Baltimore & Ohio ràil- 
road bridge the channel requires a change of course, first to the east, 
and then to the west, before entering the draw of that bridge. Whilo 
there is no serions difBculty in entering and passing through the draw 
with safety, the character of the channel, the set of the tide, and an ob- 
struction between the piers, caU for more than the usual care ordinarily 
required in towing oii this river. The obstruction is at the eastern side 
of the draw, and extends out six or seven feet from the pier, and is in- 
visible. The tug passed this obstruction safely. How far westward of 
it she ran is uncertain. The respondent's witnesses disagree respecting 
it. The schooner approaehed the draw some feet eastward of the tug's 
course, encountered the obstruction, and sustained serious injury. The 
libelant chargés the tug with' negligently starting When the water was 

'BepoTted by C. Berkeley Taylor, Esq., of the Philadelpbia bar. 
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too low, and entering the draw too far eastward. The respondent charges 
ttie^schooQer with négligence in failingto foUow the tug. 
'Thé last question thus presentednaay properly be considered first; for 
if it is determined against the respondent the others will beeome'unim-' 
portant. The conclusion in such case, that the respondent uas in iauit, 
cannot be avoided. Whether this fault consisted in starting at an im- 
proper state of the tide, or in failing to enter the draw further westward, 
or in something else, is imnaaterial. It was her duty to know the chan- 
nel, to be familiar with any obstruction threatening danger, to under- 
stand the sta^epf tidè at which the tow should start, and ail other things 
necessary to a successful discharge of the duty which she undertook. 
The only obligation resting on the schooner was to use her best endeavors 
to foltbw the tug. That her steering capacity was good is clearly shown, 
^nd ript questioiied. In vieyp of the characterof the channel, the neces- 
sity for repeated changes of course, and the state and set of the tide at 
ÉLvid beloTv the bridge, it is quite plain that she could not constantly fol- 
low the track of the tug. In tiirning westward after passing the rock, 
(described by the witnesses,) and thus approaching the draw, the tide, and 
àlsp probably the effect of the toWing hawsers, tended to thro^ her upon 
acourse eastward of the tug's. Ûid she, however, use her best endeavors 
tô foUow? Her master was at the wheel. He testifies that he made ail 
practicable efforts to keep upbn the tug's course; that the ônly order he 
received after starting, was to starboard his wheel, when running east- 
wardly near the rock; that he had previously observed the tug's change 
westward, and had immediately starboarded, for the purpose of foUpw- 
ing, but that he was so near the bottom the schooner* would not obey; 
that he kept his wheel in this position until he reached the draw, but 
that an conséquence of the state of the water and set of the tide his course 
was.slightly eastward of the tug's. If this testimony is believed iit set- 
tles the question. ,1 see nothing to justify disbelieving it. It is true, 
th© tug's master says the schooner approached the draw on a port wheel. 
It is plain, however, that he simply inferred this from the course of the 
vessel. , The inference would not be unreasonable if the vessel was obedi- 
ent to her helm. The master of the schooner does not dépend upon in- 
ferences for his statement. He knows the situation of his wheel; and 
vvhen he says it was starboarded, and that the vessel would not obey, 
the inference stated by the tug's master should not cast any doubt upon 
bis truthfulness or accuracy. The mate of the schooner, who was star 
tioned forward for the purpose of transmitting orders from the tug, says 
tiie schooner's wheel was ported below the bridge (how far below he does 
not make clear) until she was brought upon the tug's course, and then 
was "steadied." The wheel was to port properly, and necessarUy be^ 
fore passing the rock. It hardly seems probable, however, that this is 
the time to which the mate refers. If it is not, then his statement also 
must be attributed to inference from the schooneir's course. His business 
alone was to transmit the tug's orders. The master of the tug says none 
were given except the one to starboard, before referred to. The master 
of the schooner says he heard no other order.. It cannot be: believed, 
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therefore, that the mate gave an order to port, above the rock, and saw 
it obeyed. His master says he could see the tug's changes of course, 
and nèeded no orders. The mate says, as we hâve observed, that the 
last change was "to steady the wheel." The signification of this term 
is lùrnished by the master of the tug, who says it means "putting the 
wheel amidship," which, in this instance, would be to hold the schooner 
on the tug's course. I repeat, I feel no hésitation in accepting the testi- 
mony of the schooner's master respecting the state of the wheel. He 
alone knows, and there is nothing whatever in the testimony to justify 
belief that he is either mistaken or untruthful. Again, the respondent's 
testimony shows pretty plainly that the schooner followed as closely as 
could well be expectçd. The mastpr of the tug says the schooner's course 
was some 20 feet eastward of his. While this would not be very ex- 
traordinary, und:er the circumstances, Mr. Smith put the distance at 
three to four feet, and the engineer of the tug put it at eight. If Mr. 
Smith is .right, the schooner followed much more accurately than-she 
could hâve beeu expected to do; if the engineer is correct, shè followed 
quite as nearly as could reagqnably hâve been expected; anfl either of 
thèse witnesses (Smith and the engineer) is as likely to be accurate as 
the master. 

Whîlé-it is unnecessai-y io go further, I feel little hésitation in say- 
ing that the accident resulted from starting at an improper time,'àud 
in failing to run the tug further westward. The testimony is onusùàlly 
conflicting, even for a ca.se in admiralty. But that the water was low 
is an irrésistible inference from the fact that the schooner did not prop- 
erly respond to her wheel. That she did not, I hâve àlready déter- 
mined by accepting the testimony of her master. That the tug did 
not enter the draw as far to the westward as she should, seems plain from 
the respondent's own testimony. Thèse witnesses say she entered in tiie 
center. In view of the obstruction on the east side, and the tendency 
of the current to set the schooner over in that direction j this, even if 
true, was wrong. She could hâve gone considerably further west, with 
perfect safety in that direction, and thus hâve avoided the danger which 
her course encountered. I believe, however, she entered considerably 
east of the center. The master of the tug says his vessel passed at least 
20 feet westward of the eastern pier. It is not probable that hehas 
understated the distance. AUowing 7 feet for the obstruction, this 
leaves a space of 13 feet between it and the tug, which was' 16 feet in 
width. Supposing the schooner to hâve been exactly upon the tug's 
course, and allowing for her greater width, (35 feet across) this would 
reduce the space 9i feet, leaving but Zk between the schooner and the 
obstruction. It is thus seen that with the tug passing where her master 
says she did, and with the 'current setting eastward, the accident which 
the schooner encountered was almost, if not quite, inévitable. The tes- 
timony of Samuel Smith, "a licensed pilot," who was on the tugi t^lls 
a very difierent story, however, from the master's. It is true, he» as ail 
the other.of respondent's witnesses, says they passed through the center 
of the draW. When mor^partioularly interrogated, however, he says it 
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was something more than eight feel, he îs sure, from the eastern pier; 
that it was from "five to six feet," he thinks, from the obstruction. It is 
plain that if this witness' statement is accurate, the schooner, following 
exactiy on the tug's course, would necessarily encounter the obstruction. 
A decree must be entered for the libelant. 



The Mary N. Hoqan. 

HooPEB V. The Mary N. Hoqa». 

{Cfvreuit Court, M. B. Nea York. June 80, 1^8.) 

TowAOB— Stkanding Tow— ObsteuCtions Well Known to Navigatobs. 

Qn additional évidence adduceji in this court, showins that the rock upon 
wiiich libelant's beat struck when in tow of the Mary N. Hosan wà8 an ob- 
strnction vell known to navigàtoré, A«M, that the tug was liable for such 
Btranding. Reversing 80 Fed. Rep. 937. 

In Admiralty. On appealfrom district court. 30 Fed. Rep. 927. 
Goodrich, Deady & .Goodrich, for appellant. 
Cbrpmfer <fc JlfosAcr, for appellee. 

Blatchîxîkd, Justice. In this case I find the following facts: On 
July 11, 1885, about half-paat 5 o'clock in the morning, the three-masted 
schooner Mabel Hooper, laden with coal, while being towed from Ho- 
boken, in New Jersey, to Hart's island, by the steam-propeller Mary N. 
Hogan, for hire, was run aground below North Brother's island, and be- 
tween Woolsey's dock and thè Sunken Meadow, on a part of a ledge of 
rocks called the "Middle Ground." The propeller had the Hooper on 
her starboard side, and another loaded schooner on her port side. The 
Hooper was drawing 16 i feet of water, and the master of the propeller 
had notice of that fact. The tide was two hours flood. The place where 
the Hooper struck was a part of a ledge of rocks which was well known 
to navigators, and was and îs about 300 yards long between the lines of 
three fathoms. From the government charts and published sailing di- 
rections,: existing for several years before this occurrence, it appeared 
that the buoy was so placed on the middle of the ledge that, by giving 
ita berth of 100 yards to either the eastward or the westward, vessels 
would pass safely in from 12 to 15 fathoms at low water. The locality 
was well known to navigators to be dangerous water. The propeller was 
not proceeding in accordance with such charts and sailing directions, 
but negligently took the Hooper too close to the buoy, and thus caused 
the accident. It is not true, as alleged in the answer of the claimant, that 
the propeller was navigated with ail due care, skill, and caution, and 
that the Hooper suddenly struck some obstacle on the bottom, unknown 
to navigation. , The Hooper was seriously injured by the accident. On 
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the foregoing fàcts I find, as à conclusion of law, that the libelant is en- 
titled to a decree against the propeller for bis damag«s, with costs in the 
district court and in this court;- the damages to be ascertained by a com- 
missioner on a référence. 



The Alaska. 

Wright et al. v. The Alaska. 

{Circuit Court, 8, D. New York. July 8. I88a) 

1. COI-USION— SUDDEN ShBBB. 

The steam-boat M., in an attempt to pass the 8., which was boand In the 
same direction, suddenly sbeered to the starboard, and tbereby collided with 
the Bteam-boat A., bound in an opposite direction, on a course at a safe dis- 
tance putside the S. The A. starboarded to let the M. break her sheerand 
recover her course, which tbe latter attempted, but f ailed. Held, that tbough 
the A.'s pilot, by porting his helm an instant before the collision, might hâve 
swung her stern enough to bave enabled tbe M. to pass without touching, the 
failure to do so was no fault, but the sole cause of the collision was the pre- 
vious fault of the M. 

2. Admikai/TT— JuBTSDicTioir— Oase Hbabd Out of District tjndbb Stipitla- 

tion-^Pbbshmptiok. 

Cross-libels for damages sustained in the same collision, one flied in the S. 
district and the other in the E. district, were tried together in the E. district, 
before the judge thereof, under stipulation, "to save two trials. " The decree 
in tbe case in the S. district appeared on its face to bave been made at a stated 
term held in that district by the judge of the E. district, and no application 
to set it aaide was disclosed in the record. Under Rev. St. U. 8. §§ 591-596, 
600, under which such judge might bave been designated to hold court for 
the 8. district, AeW, that it would be couclusively presumed that he was act- 
ually holding such court wben the decree was rendered, and that the decree 
was valid. 

InAdmiralty. Libel for damages. On appealfrom district court. See 
33 Fed. Rep. 527. 

This suit was brought in the district court of the Southern district of 
New York, by .Moses G. Wright and Gilbert A. Wright against the steam 
ferry-boat Alaska to recover damages sustained from a collision with the 
Morrisaoia. The libel was dismissed, and libelants appealed. 

McMakon & Handley, for appelants. 

WUcoz, Adams & MacMin, for appellees. 

Blatchfobd, Justice. X agrée with the district judge that în this 
case the issue is as stated by him in his décision, and that, on that issue, 
the clear weight of the évidence is with the Alaska; that there iivas no 
fâult in the navigation of the Alaska; and that the soie cause; of the col- 
lÎ3ion was the fault, on the part of the Morrisania, of suddenly sheering 
out from under the stem of the Supeiior, and aicross tbe course of the 
Alaska. 
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The libèl in this case was filed on the 17th of June, 1887. On the 
24th; of June, 1887, the owners of the Alaska interposed a daim, and 
put in a stipulation for value, in the suit.. On the 27th of June, 1887, 
they filed a libel against the Morrisania, in the district court for the East- 
ern district of New York, to recover for damages sustained by them in 
the same collision between the two vessels. The answer to the libel in 
the présent suit was filed on the 13th of July, 1887, and the answer in 
the suit in the district court for the Eastern district was filed on the 18th 
of July, 1887. The suit in the district court for the Eastern district 
being reached for trial before the présent suit was reached for trial, the 
claimants of the Morrisania moved in the district court for the Eastern 
district to stay ail proceedings in the suit in that court until a trial should 
be had and a decree made in the présent suit. The motion was denied. 
Thereupon a stipulation, entitled in the two suits, and signed by the 
proctors for the Morrisania and for her owners, and by the proctor&for 
the Alaska ànd for lier owners, was filed in the district court for the Easl^ 
em district; in thèse words: 

"The seconilly-entitled suit having corne on to betiied in the Eastern dis- 
trict thè flrst in point of time, and the court having denied thé motion of:the 
owiiérs of the ilorrisania to stay proceedings in suid suit because of the pen- 
dency of ttie flrst suit in the Southern district, to save two trials, it is coa- 
sented that the causes be heard together, and, when Judge Benedict is pre- 
pared to décide, that he décide both causes according to his opinion, and enter 
tlie decrees in the separate districts, according to tlie décisions respectively 
made. "■''•■ 

The trials of both suits were then proceeded with and concluded as a 
single trial, in the Eastern district, before the district judge of that dis- 
trict. He having decided that the libel in the présent suit must be dis- 
missed, a certified copy from the district court for the Eastern district, 
of the stipulation above named, was filed in the district court for the 
Southern district, and a decree signed by Judge Benediot, who was the 
district judge for the Eastern district, was filed and entered in the dis- 
tricit court ibr the Southetn district, in the foUovVing words: 

. "At a stated term of the district court of the United States of America, for 
the Soùthenr district of New York, heldat tlië United States court-rooms, in 
the city of New York, on Wednesday, the 18th day of Jannary, in the year ôf 
Qux Lord: 1888. Présent, the Hon Chaules L. Benediot, Judge. Moses 
G. Wright, et al. against the steam ferry-boat Alaska, her engines, etc. This 
case having been heard, on the pleadings and proofs presented by both parties, 
with the case of the Brooklyn and New York Perry Company against the 
Steam-boat Morrisania, etc., pursùant to a Stipulation entered into by the 
proctors for the respective parties, a certifled copy of which is on file in this 
cpiitt, ftnd having beén argiiéd atid submitted by the advoeates for the re- 
spective parties, and due délibération being had in the premisfs, it is now or- 
dered, adjudged, and decreed by, the court, that the Ijbel herein be, and, the 
sàtne îs^^étéby, dlshiissed, with costs to be taxed, and which hâve been taxed 
atthe suia'ôf'thirty 70-100 dollars. On motion of \f ilcox, Adams & Macljiin, 
pî'6ctor8-fok eïaimahts, itisordered, adjudged, and décreed, that thé claimants 
reeover herein against -saidlibelants the amouut of said costs taxed as afore- 
said." 
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Froin that decree the libelants appealed to this court. 

It is coHtéiidëd by the appellants that the judge of the Eastern district 
had no jurisdiction to try this case, or to sign and make the decree which 
was made herein; and that the stipulation could not and did not confer 
such jurisdiction. In MerriM v. Petty, 16 Wall., 338, there was a col- 
lision between a schooner and a sloop, in which the sloop was sunk. 
The owners of the sloop libeled the schooner in the Southern district of 
New York. The owners of the schooner sued the owners of the sloop in 
the Eastern district of New York, m personam. The suit in the Eastern 
district was first reached for trial, and the two cases were heard together 
by the judge of the Eastern district on the same proofs, by the consent 
of counsel, without being Consolidated. On the décision of the judge a 
separate decree was entered in each district coiirt, Respecting thé con- 
sent to hear the causes at the same time before the judge of the Eastern 
district, where the in personam suit was pending, the suprême court' re- 
marked, that the arrangement was one merely to expedite a décision, and 
had no efïeot to withdraw the suit in the Southern district from the ju- 
risdiction of the court in which it was comraenced. So, in the présent 
case, the stipulation did not transfer, or attempt ta transfer, jurisdiction 
of the suit brought in the Southern district to the district court of the 
Eastern district. The arrangement was one, merely, as the stipulation 
said, "to saye two trials," and, so far as appears, was wholly yoluntary 
on the part of the libelants in the présent suit. 

The decree of the district court for the Southern district in the présent 
case appears on its face to bave been made at a stated term of that court 
held within the limits of that district. The case had been heard with 
ûie Eastern district case, by the judge of the Eastern district, within the 
Eastern district, by consent, "to save two trials," and it must be inferred, 
from the terms of the decree, that Judge Benedict was actually holding 
the district court for the Southern district, within that district, wben the 
decree was entered. The record discloses no application to set ;aside the 
decree because such was not the faêt, and it must be concl^sively )pre^ 
sumed that it was the fact, in view of the provisions of sections 59 1-596, 
and 600, o,f the Revised, Statu tes, under which, Judge Bejshdigt , could 
hâve been, désigna ted and empowered to hold the district court for thç 
Southern district. Let there be a decree dismissing the libel, wjth costs 
to the clainiant in the district court, taxed . at $30.70, and its çosts in 
this court, to be taxed. 
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Brooklyn & N. Y. Ferry Co. ». The Morbisania.' 
(Circuit Court, Ê. D. New York. July 3, 1888.) 

1. Coi/MsioN — Bbtwbbn Steamers— StJDDEN Shbbr. 

As the steam-boat M. was going up the East river, near the New York shore, 
behind the steam-boat S., ahe suddenly sheered to starboard in an attempt to 
pass the S., and thereby coUided with the steam-boat A., which was coming 
down the river on a course outside the S. The A., following the sheer, star- 
boarded in an attempt to let the M[. break her sheer, and recover her course, 
which the latter attempted, but ineffectually. Held, that such a sheer, under 
such circumstances, was a fault, causing the collision, that the starboarding 
of the A. wasnot a fault, and that the M. was solely liable for the collision. 

8. Admirai<ty— Pkacticb— Ckoss-Dbmands. 

Where a libel has been âled in the Southern district of New York against a 
vessel for damage arising out of a Collision, the owner of the vessel so libeled 
may begin an independent action f6r his own damage in the Ëaatern district 
of New York, and is not obliged to prosecute his claim by way of cross-libâl 
in the Southern district. 

In Admiralty. On appeal from district court. 33 Fed. Eep. 527. 
Wiiikat^ Adams & MacMin, for appellees. 
McMakon & Handley, for appellants. 

BtATCHFORD, Justicc. I agrée with the district judge that in thîs case 
the issue is as stated by him in Iiis décision, and that, on that issue, the 
clear weight of the évidence is with the Alaska; that there was no fault 
in the navigation of the Alaska; and that the sole cause of the collision 
was the fault, on the part of the Morrisania, of suddenly sheering out 
from under the stern of the Superior, and across the course of the Alaska^ 

The libel in this case was filed June 27, 1887; Prior to that, and on 
thé 17th of June, 1887, the owliers of the Morrisania had filed a libel 
against the Alaska in the district court for the Southern district of New 
York to recover for damages sustained by them in the same collision be- 
tWeen the two vessels, and the ownçrs of the Alaska had, on the 24th of 
June, 1887, interposed a claim, and put in a stipulation for value in the 
latter suit. Thei answer in the présent suit sets up that thèse prior pro- 
ceedings in the district court for the Southern district gave to that court 
the prior right to adjudicate in regard to the collision, and deprived the 
district court for the Eastern district of the jurisdîdtion to entertain the 
jiresent suit. Prior to the trial of this suit in the district court for the 
Eastern district, the claimants of the Morrisania moved that court to stay 
ail proceedings therein until a trial should be had, and a decree made, in 
the suit in the district court for the Southern district. The motion was 
denied. Thereupon a stipulation entitled in the two suits, and signed 
by the proctors for the Morrisania and for her owners, and by the proc- 
tors for the Alaska and for her owners, was filed in the district court for 
the Eastern district, in thèse words: 

"The secondly entitled suit having come on to be tried in the Eastern dis- 
trict the ârst in point of lime, and tlie court having denied the motion of the 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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owners of the Morriaania tq stay proceedings in aaid suit, becanse of the pend- 
ency of the first suit in the Southern district, to save two trials, it is con- 
sênted that the causes be heard together, and, when Judge Benedict is pre- 
pared to décide, that he décide both causes according to his opinion, and en- 
ter the décreès in the separate districts, accordiijg to the décisions respectively 
made." 

The trial was then proceeded with and concluded. A decree was made 
that the libelant recover its damages against. the Morrisania, which was 
foUowed by a finaldecree against the Morrisania on the 16th of January, 
1888, for $527.60 damages and interest, and $252.50 costs. From that 
■decree the claimants appealed to this court. 

It is contended by the appellants that, because of the prior proceed- 
ings in the suit in the district court for the Southern district, the district 
court for the Eastern district had no jurisdiction to entertain the présent 
suit; and that the owners of the Alaska could prosecute their claim only 
by way of a cross-libel in the district court for the Southern district. But 
there is no principle or practiçe which sustains thèse propositions. The 
filing of the libel in the district court for the Southern district gave to 
that court no jurisdiction over the Morrisania as a té», or over the claim 
of her owners to damages. It was optional with them to file a cross- 
libel in the district court for the Southern district, or to proceed as they 
did. There is nothing in rule 53 of the rules in admiralty prescribed 
Ijy thè Suprême court which requires the filing of a cross-libel. Nor did 
the owners of the Alaska, in their answer filed on July 1^, 1887, in the 
9Uit in the district court for the Southern district, claim to hâve their 
damages ^djudicated in that suit. The district court for the Eastern dis- 
trict had jurisdiction to entertain and try this suit. The stipulation did 
not aid its jurisdiction of this suit. 

Let there be a decree for the libelant for $218.88, with interest from 
May 18, 1887, and for $300, with interest from January 16,1888, and 
for $255!. 50, its costs in the district court as taxed, and for its costs in 
this court, to be taxed. 
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CoFFiN ei al. V. The Osceola.. 

{Gvreuit Court, E. J). Nm T<rrle. July 9, 1888.) 

Collision— OvERTAKiNG Vbssel — Want op Signals— Shkeb by LsADma Vks- 

■ 8BL. 

Where the Bteam-boat O., overtaking the S., collided with her, and, on suit 
brought, defended by alleging a sheer on the part of the S., but the eyidence 
sbowed that sbe had ai)proached dangerously near the S., without giving the 
signal required by the international rules, ?ietd that, if the S. made no sheer, 
the O. was in fault as the overtaking vessel; if the S. did sheer, the O. was 
still in fault for her approach without signais. Held, also, that, in the ab- 
sence of signais from the O., tho sheer of the S. was not a fault. 

In Admiralty. On appeal from district court. 30 Fed. Rep. 383. 
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Edward H. Hdbhs and R. D. Benedid, for appellee. 
Oarpenter de Moaher, for appellant. 

Blatchfoed, Justice. I concur with the district judge in his conclu- 
sions in this case, and in the grounds on which he disposed of it, both 
on the merits and on the exceptions to the commissioner's report. In 
holding that this is not a case for àllowing anything for dépréciation of, 
or permanent injuries to, the Spray, I do not décide whether, if it were 
such a case, the allowance could be made although the libelant has not 
appealed. Let there be a decree for the libelants for $1,570.62, with 
interest from January 28, 1885, and for $832.50, with interest thereon 
from November 29, 1887, and for their costs in the district court, taxed 
at $149.75, and for their costs in this court, to be taxed. 



The Annex No. 3. 

HoGG ». The Pennsylvania Annex No. 3. 

(Circuit Court, E. D. Jfeu) York. July 6, 1888) 

;C0LLi8i0N— FoG— Idbntity op Vessel, , , 

' On the eveningof February 6, ]884,.a vessel coUided with the steamer West- 

ern Texas, which was lying at pier 9, East river; but, owing to the darkness 
and a thick foe which pfevailed at the time, it was impossible to distinguish 
clearly the beat which did the damage. At about that time, on the same 
evening, thè Pennsylvania Annex No. 3, on her way from Brooklyn to Jersey 
City, was in collision With some object in the vicinity of piers 3 or 3. Suit was 
. brought against Annex No. 3 forthe damage sustained by the Western Texas. 
The claimants denied the identity of the coUiding vessel with the Annex 
boat. Seld, on the évidence, that the libelant had not proved that the damage 
' in question wàs done by Annex Nô. 3, and that the libel should be dismissed. 

In Admirai ty. On appeal from district court. 27 Fed., Rep. 516. 
Evarts, Choate & Beaman, ( TreadweU Clevdand, of counsel,) for appellant. 
Goodrich, Deady & Goodrich, and R. D, Benedict, for appellee. 

Blatchfoed, Justice. In this case I find, as a fact, that the libelant 
has not established by sufBcient proof the allégation of the libel that the 
steam-boat or ferry-boat knownas the "Pennsylvania Annex Boat No. 3," 
on the occasion mentioned in the libel y ran intoand uponthe steam-ship 
mentioned in the libel, and then called the "Western Texas," and caused 
damage and injufy to her. On the foregoing fact I find, as a conclusion 
of law, that a decree must be entered dismissing the libel, with costs to 
the claimarit in thé district cèuri, taxed at $401.82, and with costs to it 
in this court, to be taxed. 

■ The objections of the libelant to the attempt to show by the witness 
Èdse, on his cross-examination, statements alleged to hâve been made 

■ by Rivers to Rose, and to the attempt to show by the witness Rose, on 
his cross-examination, that Riverè was untruthful, are sustained. AU 
the objections of the claimant to the admission of évidence, set forth in 
the pape.r aubmitted on his behalf to the court; are overruled. 
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Jones v. United States. 
Cvrcuit Court, B. Oregon. July 16, 1888.) 

CouBTS— FkdbbAl Circuit— Public Lands— Claims to a Patent. 

The Word "claim, " as used in the act of 1887, (34 St. 505,) giving this court 
jurisdiction to hear and détermine certain claims a^ainst the United Stateis, 
includes a daim by a purchàser or his assignée of timber land under the act 
of 1878, (20 St. 89,) to bave a patent issue for the same. 

{Syllabua by the Oourt.) 

Action to Compel Issue of Patent. 
'Wi Scott Beébe and James K. Kelly, for plaîntiÈF. 
Lemà L. McArthur, for défendant. 

DeAdy, Jj This suit is brought under the act of March 3, 1887, (24 
St. 505,) entitjed, "An act to provide for the bringing of suits against 
the govemment of the United States," to compel the issue of a patent to 
the S. E. i of section 30, in township 7 N., of range 3 W., of the Wal- 
lametmeridian. 

. It is all^ed in the pétition that the petitioner résides in Multnonaah 
county. Or. , and that the land in question is situated in Columbia county , 
and is of a value not less than $1,000, nor more than $10,000; that prior 
to June:21, 1883, said land was sqrveyed and subject to entry and pur- 
chase under the act of June 3, 1878, for the sale of timber lands in Ore- 
gon and other Pacific states, (20 St. 89,) "and was not fit for agriculture, 
but was ehiefiy valuable for the timber thereon;" that on said Junè 21st 
one John R.' Frierson, having complied with the requirements of said 
act, and the régulations concerning the acquisition of land thereunderj 
"so as to entitle himself to pay for the same, and claim a patent there- 
for from thë United States, did on said day, at the United States land- 
ofBcfe in Orègon City, Or., purchase said land from the défendant, and 
did then and there pay to the receiver of said land-office the price thereof, 
to-wit, the sum of $400, or $2.50 per acre; and that the receiver gave 
said Frierson "a certificate or receipt" for said money as "being in full" 
for said land. 

That onjune 26, 1883, said Frierson, for a valuable considération, 
sold, assigned, and transferred said certificate and receipt, and ail his 
light, title, and interest therein and to said property, to the petitioner, 
and on the same day, in considération of such sale, said Frierson exe- 
cuted and delivered to the petitioner a good and sufiicient deed, with 
warranty, of said land; that the défendant bas kept and retained said 
$400, and its. servants, whose duty it is to exécute and deliver the pat- 
ent for said land, refuse to do so, and deny the rjght of the petitioner to 
hâve the same, or to any interest in said land, whereby her title thereto 
is clouded, and the full enjoyment of the property prevented. 

The prayer of the pétition is that the court wiil decree that a patent 
for said land issue to said Frierson, and that ail his interest and estate 
therein by virtue of said sale and patent inure to the petitioner, accord- 
ingtO;the conveyance to her by said Frierson. 
v.35F.no.8— 36 
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Due service of the pétition was made on the district attomey and the 
attorney gênerai, as provided in section 6 of the act of 1887, and there- 
upon the district attorney appeared for the défendant, and demurred to 
the pétition. 

Several Causes of demurrer are stated, but they are ail in effect a dé- 
niai that the case or the claim of the petitioner is within the purview of 
the act of 1887;; and on the argument of the same the point was made 
and relied on that the "claim" against the United States, of which the 
act gives this court " jurisdiction to hear and détermine," is one for money 
only. 

And, first, the act of 1878 (section 1) provides that the surveyed public 
lands in Oregon and other Pacific states, with certain exceptions, not nec- 
essary now to mention, " valuable chiefly for timber, but not fit for cul- 
tivation, * > * may be sold to citizens of the United States, * * * 
in quantities not exceeding 160 acres to any one person, * * * at 
the minimum price of $2.50 per acre;" that (section 2) any person de- 
fliring to avail himself of the provisions of the act "shall file with the 
register of the proper district a written statement in duplicate, one of 
which is to be trànsmitted to the gênerai land-oiBçe,designating by légal 
subdivisions the particular tract of land he desires to purchase," and set- 
ting forth therein the other particûlars concerning the character of the 
land, and the purpose of the applicant in acquiring the same, necessary 
to bring the application within the stâtute, "which statement must be 
verifled by the oath of the applicant." If such oath is false, the affiant 
is liable 16 punishment for perjtiry, "and shall forfeit the money which 
he may bave paid for said lands, and ail right and title to the same; and 
any grant or conveyanoe which he may hâve made, except in the hands 
of a bona ^deipurchasei', shall be null and void." 

The act further provides (section 3) that notice of the application shall 
be giVen for 60 days, when, if no adverse daim is filed, "the applicant 
Shdl fumish to the register of the land-office satisfactory évidence" of 
the publication of the notice, and the character and condition of the land, 
when, on payment of "the purchase money," be "may be permitted to 
enter" the same; "and on the transmission to the gênerai land-office of 
thé papers and the testimony in the case, a patent shall issue thereon." 

But any person having a valid claim to any portion of such land " may 
object in writing to the issuance of a patent'' thereto, which objection 
shall be heard and "determined by the ofiicers of the land-office, subject 
to appeal, as in other land cases." 

An applicant for land under this act becomes the purchaser thereof 
<vhen he makes the prescribed proof to the satisfaction of the register, and 
pays the prescribed price therefor. When the certificate of purchase is 
issued to the applicant the land described therein becomes his property. 
The bare légal title is ail that remains in the vendor in trust for the vendee; 
and if it was the case of a private person, a court of equity would com- 
pel him to perform his part of the contract, by executing and delivering 
to the vendee the proper conveyance thereof. 

If it is claimed that the certificate was fraudulently or Ulegàlly ob- 
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taîned, the land deparlment cannot arbitrarîly, or at ail, cancel the same 
or set it aside. The certificate, and the right of the purchaser thereun- 
der, is property, of which he cannot be deprived without due process of 
law; and mère fiât law, by whomsoever pronounced, can hâve no such 
effect. Bedress must be had io the courts where such matters are prop- 
erly cognizable, and where they may be heard and determined according 
to the law of the land — the law applicable to the rights and obligations 
of private persons under like circumstances. Smith v. Emng, 11 Sawy. 
66, 23 Fed. Rep. 741. 

On the facts stated in the complaint, Frîerspn was the lawful pur- 
chaser of the premises from the United States, and is entitled to a pat- 
ent theref or, and the petitioner bas succeeded to ail bis rights. 

This being so, does the act of 1887, permittipg the United States to 
be sued in this court on "aU, claims jbunded " as therein specified, include 
this claim or case? 

The act provides (section 1) that "the court of clainas shall hâve ju- 
risdictjon to hear and détermine * * * ail claims founded on the 
constitution of the United States or any law of congress, except for pen- 
sions, or upon aijy régulation of an executive department, or upon any 
çontraet, e?presse4 or implied, with the government of the United States, 
or for danoages, liquidated or unliquidated, in cases notsounding in tort, 
in respect pf which claims the party would be entitled to redress against 
the United States, either in a court of law, equity, oradmiralty, if the 
United States were suable," with certain exceptions net niaterial hère to 
state. The act (^section 2) also gives the district and circuit courts of the 
United States'concurrent jurisdiction with the court of claims iu ail such 
cases; provided, in case of the former, "the amount of the claim" does 
not exceed §1,000, and in case of the latter exceeds that sum, and does 
not exceed $10,000. 

A suit under the act (section 6) is commenced by filing a verified pé- 
tition with the clerk of the proper court in the district where the plain- 
tiff résides. "The pétition must set forth the full name and résidence 
of the plaintiff, the nature of his claim, and a succinct statement of the 
facts upon which the claim is based, the money or any other thing 
claimed, or the damages sought to be recovered, and praying the court 
for a judgment or decree upon the facts and law;" and a oopy of the pé- 
tition must be served on the district attorney, and another mailed to the 
attorney gênerai of the United States. 

This act shquld not be strictly construed. Itis both beneficent and 
remédiai in its character. In the progress of society from barbarism to 
civilization, the redress of wrongs, and the enforcement pf rights, by the 
prescribed methods and measures pf the law, is an important élément, 
and, in the end, a prime resuit. Then the administration of justice not 
only includes redress against private persons, but by the individual 
against soçiety,— the one against the many. Then, , under some proper 
prudential restraints as to costs and the like, every citizen pf the republip 
Tpho bas a claim against the goyerpment, instead pf being compelled to 
S^k relief, from year tp year from a; distant, ipdififerent, overgrown, and 
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overburdehëd congress, or department, will be allowed to seek redress in 
the ordinàry courts of the country in the district where he résides. 

The old superstition, born of the tribal and feudal Systems, that re- 
garded the right of the subject to call the chief or sovereign to answer, 
and do him right in a court of justice, as incompatible with the dignity 
of the ruler, has no proper place în eilher the form or idea of our gov- 
ernment, and should not be allowed to come between the citizen and his 
right to redress againSt the same. See Mr. Justice Miller in U. S. v. 
Lee, 106 U. S. 204, 1 Sup. Ct. Rep. 240. 

The organization of the court dfclaims at Washington, in 1885, (10 
St. 612,) was a signal movement'in this direction. 

By this act that court was given jurisdiction to "heàr and détermine 
ail claims founded upon any law of congress, or upon any régulation of 
an executive department, or upon any contract, express or implied, with 
the government of the United States." 

Theréaftèr, flrom timé to time', jurisdiction was given the court over 
particular cases; but the gênerai jurisdiction reniainèd unchanged, until 
the passage of the act of 1887, which materially enlarges it. 

The establishment of a court of claims at Washington, although a long 
step in advance in the administration of justice between the United States 
and the people thereof, fell far short of what was necessary to that end. 
ïûBonner v. U. S.,9 Wall. 156, the suprême court held that the court of 
claims had no jurisdiction of a suit founded on équitable considérations 
merely. 

This is remédied by the act of 1887, which, in effect, authorized a 
suit tp be maintained against the United States either at law, in equity, 
or admiralty. 

But the greàt advance in the act of 1887 is the provision allowîng the 
person entitled to sue thereunder, in case his claim does not exceed 
$10,000 in value, to bring his suit in the national court for the district 
în which he résides. 

In a country covering so large an area as the IJnited States, in the 
great majority of cases it amounts to a déniai of justice to requirea suitor 
to bring his suit in a court so far removed from his résidence and re- 
sources as the capital of the nation. In the court of his locality he caii 
conduct his casé with much less expense, with the advice and aid of at- 
tornêys of the vicinage, whom he knows and trusts, ànd who appreciate 
him and his cause, and in a tribunal imbued with the local knowledge, 
often so essential to a correct understanding and détermination Of a' légal 
controversy. 

Cônsidering, for thèse reasons, that the act conferring jurisdiction oh 
this court.to héar and détermine "ail claims * * * founded on any 
pontract * * * with the government of the United States," is â 
highly remédiai and beneficent one in its gênerai purpose and scope, I 
procééd to consider whether it includes such a "claim" or cause of suit 
against thé United States as the petitioner is showh to bave. 
'On behalf of the défendant it is insisted that the Word "Claim," as 
tised in this act, means a money demand and no ôth6r,-^a' elai'm bn 



JONES V. UNITED STATES. 565 

wMch a judgment or decree can be given for money, or damages payable 
in money. 

It may be âdmitted that the term is more often used in this sensé than 
any otber, simply because the great majority of claims which arise out 
of the intercourse and business of the country are in fact pecuniary ones. 
But the gênerai and natural sensé of the term is not thus limited. Oray 
V. Palmer, 9 Cal. 636. One may hâve a "claim" upon or against an- 
other for a chattel or land, as well as money or damages. The act of 
1878, in providing for the sale of timber land, uses the expressions, 
"vaiid claims," "nature of his claim," "bona Jide daim," and "adverse 
claim," as signifying an interest in or right to such land. 

In Stowd V. Zouch, Plow. 359, a "claim" is defined as "a challenge by 
a man of the propriety or ownërship of a thing which he has flot in pos- 
session, but which is wrongfuUy detained from him." And this défini- 
tion is adopted by Bouvier. Verbum, "Glaim." 

, In Prigg V. Pennsylvania, 16 Pet. 615, the term is defined thus: "It 
is, in ajustand judicial sensé, a demand of some matter, as of right, 
made by one person on another, to do or forbear to do some act or thing 
as à matter of duty." 

Worcester defines it; as fbllows: "A demand as of right; a challenge of 
ownërship, to lay daim toanything." 

In none of thèse définitions is the meauing of the word limited to mère 
money demands. And any of them is broad enough to include any de- 
mand or right which may be the subject of légal or équitable cognizance 
in a court of justice. As was said by the suprême court in Prigg v. 
Pennsylvania, supra, it includes a demand made of right by one person on 
another to do somé act as a matter of duty. And that is this case ex- 
actly. The petitioner, as a matter of right, demands that the défend- 
ant, as a matter of duty or légal obligation, comply with its contractun- 
der the law under which this land was sold to her assignor, Frierson, and 
issue a patent for the same. 

This is her claim against the United States. It arises on a contract 
with the government thereof,^-the contract of saleof June 21, 1883; and 
in its nature, is enforceable by a suit in equity in this court for a spécifie 
performance of the same. And this brings the petifioner within the act 
of 1887, whieh gives her the right to sue the United States on any claim 
arising on contract, by a suit in equity, as "if the United States were 
suable," — which must mean, as if the United States was a private per- 
son. 

But section 5 of the act shows affirmatively that the right of action or 
suit given by it is notconfined to moneyclaimsordemands, but includes 
"âny other thing claimed," Whilé I àmnot prepared to say thàta cWm 
oï right to haye a patent issue to a tract of land, is a claim or right to a 
"thing," because the same is ûot in esse, but onlyinposse, yet the usé of 
the word in this poiinection plainly shpws that ço.ngressdid not under- 
«tand that itwas legislating about claims for money only ; and thata pafty 
having a claim founded upon any law of congress or contract with the 
rgovernmentof the UBitédf States tô a-chaltèl ôt làiid in the possession ôf 
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the govemmept therepf, is within i;he statute. In Cf. S. v. Wilcox,, 4 
Blatchf. 385, it was held in a criminal action that the word "claim," as 
usedin the act of March 3,1823, (3 St. 771,)makirigita crime to trans- 
mit any forged writing to any officer of the government in support of 
"any account or claim" with intent to defraud the United States, includes 
a claim for bounty land. In Miniçk v. Oity oj Troy, 83 N. Y. 514, the 
term, as used in the charter of the city of Troy, which provided that no 
action shovild be brought against the city for an injury to person or prop- 
erty, unless the "claim" on which the suit is brought was first presented 
to the comptroller for audit, was held to be the équivalent of the phrase, 
"cause of action." 

In my judgment, any person who bas a daim against the United States 
founded on a contract with the government thereof, on which an action 
at law or a suit in equity or a^miralty might be maintained against a 
private person, is within the purview of the statute, and may proceed 
thereunder for the relief to which he is entitled, be it money, damages, 
possession of chattels or land, or a speciâc performance of a contract in 
relation thereto. 

This, 80 far as I know, is the first case under this statute, and as it is 
Ujnderstood that there are a number of like cases in this district, it is dé- 
sirable that the construction of the statute should be settled by the suprême 
court, at an early day. 

It is not likely that patents are withheld by the land department in 
thèse cases without some cause which is though sufRcient to overcome the 
apparent right of the purchaser. But the right of the purchaser cannot 
be disposed of in this one-sided, arbitrary way. If the United States 
will not bring a suit to cancel and set aside the sale to the petitioner's 
assigner, on the alïeged in validity , thereof, it may in this suit by the 
petitioner for the patent set up the same as a défense thereto, and bave 
the question lawfuUy decided. 

The demurrer to the pétition is overruled. 



PoTTS V. AœiDENT Iks. Co. op Noeth America. 

(Cirevit Court, JT. D. New York. July 18, 1888.) 

CouHTS— Fédérai. — Following Statk Practicb — Distinctioit bbtwken Ao- 
; Tioifs AT Law AND IN Equitt. 

ÂD action removed to and tried in tlte United States circuit court in a 8tat& 
wberein the distinctions betweea actions at law and suits in equity are to 
some estent obllterated, must be governed by the practice of the trial court, 
and, plaintiS's action belbg at law founded on fraudulent misrepreBeutation» 
insuiBcient to recover on at law,, but fpr which equity would grant relief upon 
a cbmplaint pïopérly framed, mrist be determined by the principles of the 
cooitnonlaw, altnough in the courts of the staté he might hâve had leliéf in. 
said actida. 

At Law. Application for leargumeut of motion for new trial. 
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D. O^Brien, for plaintiff; 
N. C. Moak, for défendant. 

Wallace, J. It is undoubtedly true that courts of equity act upon 
misrepresentations of fact, and sometimes of law, as a ground for annul- 
ling contracts, when courts of law would treat the misrepresentation as 
innoxious. In other words, as stated by Mr. Pomeroy, (2 Potn. Eq. 
Jur. § 8850 "Whatever would be fraudulent at law wÙl be in equity. 
But the équitable doctrine goes further, and includes instances of fraud- 
ulent misrepresentation which do not exist in the law." But the plain- 
tiff cannot invoke this doctrine in the présent case, because the action 
in which he seeks to avail himself of the misrepresentations of the de- 
fendant to iavoid the effect of bis release is at law, and not in equity If 
the suit had been tried in the state court, where the distinctions between 
légal and équitable actions are in some respects obliterated, instead of in 
this court, where it came by removal, it might perhaps hâve been treated 
as an action in equity; but in this court the complaint, as framed, does 
not présent a case of équitable cognizance, (^Bvaard v. Houston, 119 U. 
S. .347, 7 Sup. Ct. Rep. 249,) and, having been tried as a case at law, 
must be determined by the rules of the common law, and not by the 
principles of equity. Montra v. Owen, 14 Blatchf. 324; Manufactwnng 
Co. V. Tube- Works Co., 15 Blatchf. 432. The application for a reàrgu- 
ment of the motion for a new trial is denied. 



: PlDBLITT SaFE DePOBIT & TrUST Co. V. ABMSTfiONQ. 
{Gircuit Court, S. D. Ohio. May 11, 1888.) 

liANPIiOBD AND TENANT— LeaSES— NATIONAL BaNKS— InSOLTBNCT. 

Where a national bank takes a lease for a long term, its insolvency ànd dis- 
solution soon afterwards, and the appointment of a recelver, who refuses to 
take possession of the leased premises, do not entitle the lessor to dama;;es 
out of the assets, the rent having been paid for the time during which the 
bank was in possession. 

In Equity. Bill by the Fidelity Safe Deposit & Trust Company against 
Armstrong, receiver of the Fidelity National Bank of Cincinnati, to re- 
cover upon a lease. 

Drausin Wuldn, for complainant. 

0. W. Kittredge and W. B. Bumett, for respondent. 

Sage, J., (prally.) The bill sets forth, in substance, that on the Ist 
of March, 1886, the complainant made a contract which, although not 
stated in the bill to be, in terms, was, in effect, a lease of the premises 
occupied by the Fidelity National Bank, in the St. Paul building, Fourth 
£treet, Cincinnati, for 20 years, at an annual rental of $5,600, payable 
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in monthly installments, at tlie end of each ïnonth. That the Fidelity 
National Bank entered into possession under this coptraçt, and so con- 
tinued until the 20th of June, 1887, when the comptroUer of the cur- 
rencytook possession of the prpperty and assets of the bank, and the 
bank suspended opérations. That on the 27 th of June, 1887, the de- 
fendant was appointed receiver, and entered into possession of the prop- 
Brty of the bank, and has ever since continued as receiver. That on the 
80th of June, 1887, the comptroUer of the currency instituted proceed- 
ings which resulted in the forfeitureofthe charter of the Fidelity National 
Bank, by an order made by this court on the 12th of July, 1887. That 
the assets which passed into the hands of the receiver are insuflficient to 
pay the debts of the bank. That there are due for rent upon this lease 
varions amounts, set forth in the bill of the complainant, being $155.55 
for the month of June, 1887, and $291.66 for each of the months Septem- 
ber, October, Novetober, and December, 1887. There is no explana- 
. tion in the bill of this diminished amount, but the statement was made 
by counsel upon the argument that the receiver oocupied the premises 
during those months upon an agreement at that sum, which, being paid, 
reduced the rent to the sum of $291.66, instead of $455.55; and this 
arrangement reserved ail rights of both parties, without préjudice to the 
rights of either. The bill proceeds to state that the premises are vacant; 
that the receiver refused to enter;:into possession; that the value of the 
premises is decreased to $$,000 per annum; and that the complainant 
has been damaged in the sum of $50,000 — First, by reason of the in- 
solvency of the Fidelity National Bank; sœond, by reason of the dissolu- 
tion of the corporation; third, by reason of the forfeiture of its charter; 
and, fourth, by the refusai of the receiver to take under the con tract, and 
pay the rent. Th,e claim was presented to. the receiver, and rejected. 
One dividehd has been declared, and others are to follow. And the bill 
proceeds to aver that the complainant will be entirely without remedy 
unless allowed to prove for a gross sum, which shall be a commutation 
of the entire rent, — or rather, the présent value of the rent for the entire 
term, and receive dividends thereon. The prayer is that the receiver 
be requîred to withhold from the assets in his hands the sum of $50,000, 
to meet thé damages from month to month, or that the cash value may 
be ascertained, and the complainant be allowed to prove claim for'the 
same. 

The grounds of the damages claimed, I hâve already stated. The first 
groundj " by reason of the insolvency of the Fidelity Bank," seems to me ta 
hâve nothing whatever in it. Puppose this lease had been for one month, 
or for three months, and the bank, having paid the rent in advance, had 
become insolvent just before the expiration of the terni, and thereby the 
rental value of the premises had been diminished, could itbe maintained 
that the lessor would be entitled to daim damages against the lessee' 
It seems to me, certainly not. 

Now, the second claim, "by reason of the dissolution of the corpora- 
tion," that is not anything for which the receiver can be held liable; nor 
can he be held liable for the forfeiture of the charter of the Fidelity 
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Bank, because both of thèse results are provided for by law, and must 
hâve been, in the eye of the law, in contemplation of the parties when the 
lease was made. Thèse were contingencies which it was the duty of the, 
lessor to take into account when he made his contract, and, if not satisfied 
to rely upon the bank itself, the only other course would hâve been to 
insist upon security for the performance of the conditions of the lease. 

As to the claim for damages by reason of the receiver — of the défend- 
ant — refusing to take under the contract and pay the rent, it is settled 
by ail the authorities that the receiver was not bound to take possession. 
He had his élection to take or not to take. If satisfied that the lease 
was valuable as an asset of the bank, he might take possession, and, hav- 
ing taken possession, would be liable for the payment of the rent; but if 
satisfied that the lease was of no value, and that it would be of no inter- 
est to the trust — to the creditors, — he might refuse to take possession. 

The claim pf^thecomplainant, however, wasargued upon the hypothe- 
sis that the case was to be regarded as a breach of the contract by tha 
Fidelitj' National Bank to pay rent for which a claim might be proven 
against the receiver. The difficulty is that during the existence of the 
bank, and up to the time when the receiver took possession, there was 
no breach, The rent was payable at the end of each month; and it waa 
paid for the entire time that the bank was actually in occupation of the 
promises. The bank ceased to occupy the premises on the 20th day of 
June, 1887; the défendant was appointed receiver on the 27th day of 
June, 1887, and entered into and took possession of ail its property. 
The default occurred later. On the 12th of July, 1887, the charter of 
the Fidelity Bank was forfeited, and the bank thereby passed out of ex- 
istence, and this complainant ceased to hâve any party with whom to 
deal in référence to tîat contract; and the lease was necessarily termi- 
nated, because the lessee had ceased toexist, and had no successorswho, 
in the eye of the law, stood in its place. Now, if there had been a de- 
fault at the time of the appointment of the receiver, and of his taking 
possession of the premises, that claim might hâve been proven against the 
receiver. But there was no such claim. The claim is subséquent; and 
it was held in Deane v. CaldweH, 127 Mass. 242, decided by Chief Justice 
Gray, now of the suprême court, that "before the date at which rent ia 
covenanted to be paid it isin no sensé a debt; it is neither ddiUum nor 
sohendvm, for if the lessee is evicted before that day it never becomes 
payable. It is not within the provision of a bankrupt act, allowing ' un- 
certain or contingent demande 'to be proved against the estate of a bank- 
rupt, because it is not an existing demand, the cause of action on which 
dépends upon a contingency, but the very existence of the demand dé- 
pends upon a contingency." But it was contended by the complainant 
that as in that case the cl^im might be set up against the bankrupt him- 
self, notwithstanding his discharge in bankruptcy, and as in this case the 
Fidelity National Bank was — to use the expression of counsel — "cre- 
mated," or rather, stricken out of existence, by the forfeiture of itg charter, 
and the receiver has taken possession of ail the assets and property, and 
has instituted a suit against the directors to enforce.their liabiUty, pral- 
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leged liability, for négligence in the administration of the affairs of the 
bank, and proposes to appropriate ail that can be realized from the in- 
dividual liability of the stockholders, and leaves nothing in any direc- 
tion to which this complainant^ can look, that this case ought to be an 
exception. The answer is that ail thèse proceediugs of the receiver are 
in strict conformity with the statute, which was in force at the tirae this 
lease was made, and which this complainant was bound to recognize. 
And, having failed to provide against the contingency that has arisen , he 
is not entitled to the relief which he seeks by this bill of complaint. The 
demurrer, theiefore, will be sustained, and the bill dismissed. 
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Cvreuit Court, E. D. Arkansaa. June 80, 1888.) 

1. BVIDENCB— JUDICIAL NOTICE— WOBDS OF THE EnGLISH LaNSUAGB, 

Courts are bound to take notice pf the meaning of words in the Englisb 
language, and of such mattërs of cothmon knowledge and science as are or 
mày be known to ail men of ordinàry understanding aud intelligence. 

2. iNTOxicATraa Liquoes— What akb — Cideb. 

Cider is an alcoholic beverage, obtained by the fermentation of the juice 
of apples, and cannot lawfully be sold in a state whose statutes prohibit the 
sale of " alcobol, or any spirituous, ardent, vinous, malt, or f ermeuted liquors. " 
(Syllabu» by the Court.) 

At law. 

Action by the Eurêka Vinegar Company against the Gazette Printing 
Company for publishing the statement that the plaintiff, as the vendor 
of Old Orchard cider, was amenable to the prohibition laws of the state. 

Frank M. Estes, F. T. Vaughah, and W. J. Teny, for plaintiff. 

John McOlure and Sanders & WatMns, for défendant. 

Caldwell, J. The substance of the plaintifiPs complaint is that it 
manufactured for sale, from pure apple juice, a cider known as "Old 
Orchard Cider;" that this cider could be lawfully sold as a beverage in 
the prohibition districts in this state, and lawfully sold elsewhere in the 
state without the payment of the license fee required by law for the sale 
of liquor; that this cider was introduced into this state and became pop- 
ular, and that the plaintiff was selling great quantities of it to dealers at 
a large profit, when the défendant destroyed or very much lessened the 
trade, and the profits derived from it, by maliciously publishing in its 
paper the false statement that persons selling the cider were amenable 
to the liquor laws of the state, and could npt lawfully sell such beverage 
in the prohibition districts at ail, nor elsewhere in the state without pay- 
ing the license fee required of dealers in liquors; that this malicious and 
felse publication deterred its patrons from making further purchases of 
the cider, and prevented plaintiff from gaining any new customers, and 
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broke up, or greatly ditninished, the sale of the dder in thia state, 
wbereby the plaintifif was greatly damaged, etc. 

We will put aside, for the présent, any discussion of the questions 
whether this action, on the face of the complaint, is one for libel on the 
plaintiff in its trade and business, or is an action for damages resulting 
tothe plaintiff from a false statement of the défendant as to the quality 
and constituents of the cider manufactured by the plaintiff, or both, and, 
if the latter, whether the plaintiff must allège spécial damages, and set 
the same out with particularity. 

The statement in the Gazette that the vendors of Old Orchârd cider 
were amenable to the laws of the state regulating the liquor trafSc is the 
marrow of the plaintiffs case. If that statement is true, the plaintiff 
confessedly has no cause of action. In view of this fact, it is useless 
to take up the further time of the court with this case. Courts are 
bound to take notice of the meaning of words in the English language, 
and of such matters of science as are weU known to ail men of common 
understainding and intelligence. Brawn v. Piper, 91 U. S. 42; Terhwm 
V. Phmipa, 99 U. S. 592; King v. Gallun, 109 U. S. 99, 3 Sup. Ct. Rep. 
85; Ah kow v. Nunan, 5 Sawy. 560; Waller v, StcOe, 38 Ark. 656; 1 
Whart. Ev. §§ 282, 335. The meaning of the word "cider," its method 
of production, and its gênerai constituents, are matters of common knôwl- 
edge, and upon which ail books of accepted authority agrée. No court 
wouldbe justified in affecting ignorance of thèse facts, or in closing its 
eyes to them, in a case requiring their application. In a popular sensé, 
the term "cider" includes the expressed juice of apples, either fermented 
or unfennented, and hence the terms "sweet cider" and "hard cider" are 
in popular use to distinguish between the juice of the apple before and 
after fermentation. In strictness, the juice of the apple before fermeinta- 
tion is simply apple juice, and it is only by fermentation that it becomes 
cider; and, when the word "cider" alone is ïised in law or commerce, it 
is comnjonly understood to mean the fermented juice of apples. But 
there is no prêteuse that the plaintiff's cider is sweet or unfennented 
apple juice. The plaintifiPs counsel concède that it is what it is stated 
to be in the circular of the plaintiff appearing in the complaint, viz., 
"Old Orchard hard cider." What, then, is cider? In the Encyclopae- 
dia Britannica, (9th Ed.) tit. "Cider," it is thus defined: "Cider, an 
alcoholic beverage obtained by the fermentation of the juice of apples." 
The folio wing are the définitions of other standard authorities: "A fer- 
mented liquor made from the juice of apples," (Brande's Encyclopœdia 
of Science, Literature, and Art, tit. "Cider;") "a fermented liquor made 
from the juice of apples, — formerly used for ail kinds of strong liquors 
except wine," (Worcest. Dict. tit. "Cider.") Mr. Worcester, in bis défini- 
tion of cider, gives its supposed Greek équivalent, and translates it " strong 
drink;" and in Wyckliffe's translation of the New Testament the passage 
in Luke i» 15, which in, the authorized version reads, "Ile shall drink 
neither wine nor strong drink," is translated, "He/shall not drink wine 
nor cider." 

Wh^t are the constituents of this "fermented liquor?" Alcohol is one. 
Alcohdl is a volatile prganic body, constantly formed during the fenuen- 
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tetion of the yegetable juices, containing sugar in solution. In popular 
language, it is the intoxicating principle of fermented liquor. It is ex- 
clusively; pioduced by the process of fermentation. Ferment, the sub- 
stance wbich is necessary to the process of ferpientation, is naturally 
présent in thejuice of the apple; and in temperate or warm climates fer- 
mentation takes place, and alcohol isgenerated, until the saccharine mat- 
ter in the juice is consumed, without the addition of any ferment or other 
substance. In the process of fermentation forty-five pounds of sugar are 
resolved into twenty-three of alcohol, and twenty-two of carbonic acid. 
The équivalent of one pound of alcohol in fluid méasure is one pint and 
about three fluid ounces. Encyclopœdia Britannica, tit. "Alcohol and 
Ferment;" Brande's Encyelopsedia of Science, Literatureand Art; Amer- 
ican Cyclopaedia, tit. "Alcohol." The fermentation which générâtes alco- 
hol from vegetablejuices is called *'vinous" or "alcoholic." 
. "The liquids which have undergone it are called • vinous liquors,' and are 
of various kiuds. Thus the fermented juice of the grape is called « wine;' of 
the apple, 'cider; ' and the fermented infusion of malt, béer. * * * Al- 
cohol, beingthe product of the vinous fermentation, necessarily exists in ail 
vinous liquids, and may be obtained from them by distillation." U. S. Dis- 
pensatory, (15tbEd.) 140. 

The quàntity of alcohol in vinous or fermented liquors is variable, but 
the average per cent, is common knowledge. 

"The foUowing is the list of thèse vinous liquors, together with the percent- 
age of alcohol which they contaln, as ascertained by Mr. Brande: Cider, 5.21 
to9.87; Edinbui-gh aie, 6.20; brown stout, 6.80; London porter, 4.20; small 
béer, 1.28. Dr. II. Bence Jones gives the following percentage of alcohol in 
the ùnder-named liquors: Cider, from 5.4 to 7.5; bitter aie, from 6.6 to 12.3; 
porter, from 6.5 to 7; brown stout, from 6.5 to 7.9." U. S. Dispensatory, 
1530. , 

The following; is an extract from Mr. Brande's table showing the quan^ 
tity of alcohol in aH the liquors known to commerce: 

"Cider, highest average, 9.87, lowest, 5.21; Perry, average of fpur sam- 
pies, 7.26; mead, 7*32; aie, Burton, 8.88; aie, Edinburgh, 6.20; aie, Dorcester, 
5.56; brown stqut, 6.80; London porter, average, 4.20; snqall béer, 1.28." 
Brande's Encyclopœdia of Science, Literature, and Art, tit. "Wine." 

According to Wagner's Handbook of Chemical Technology, lagèr-beer 
contains from 3-3 to 5 per ceat of alcohol.* It is useless to multiply ci- 



•The following table, showing the percentage of alcohol in the liquors named, was^ 
prepared and publishea by Dr. John B. Bond, M. D., and late professor of chemistry in 
the Arkansas Médical Collège : 



Name. 


Per cent, of 
' alcohol by 

weight. , 


Remarks. 


Whisky 


44 to 50 
37 to 47 

8to30 

9.5 to 1S.5 
10 to 13 
10 to 13 

5.2 to 9.9 

8.3 to 5.1 


Scotch and Irish 42; American, rarely, 50. 
Puï-e grape, 46. 

White Couoord 8; best California sherry 20i 
Champagne, 9.5; best sherry, 18.5. 
Should not vary from thèse limits. 
SKould not vary from thèse limits. 
"Hard Cider" is still stronger in alcohol. 
Wirtzlburgï; Munioi4.8; Vienna4.L 


Brandy 




European wines 


Officinal white wineU. S.~^P.. 
Officinal red wine 0. S. P. . . 
Cider 


Béer: Gtetnian lager. . . 
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tations. It is enoagh to say that the percentage of a,lcobol in cider, in 
round numbers, ranges from 5 to 10 per cent. , which is a considérable 
percentage more than is contained in most aie and béer, and some wines. 
It is not (juestioned that aie, porter, stout, lager-beer, etc., are within 
the statutes of the state regulating the liquor traffic, and why should an 
alcoholic, vinous, or fermented liquor, containing more alcohol than any 
of thèse beverages, be exempt? It is not. It is within the very letter 
of the statute. How completely and effectually the statutes cover cider 
will appear by référence to theirlanguage. In section 1878, Mansf. Dig. , 
prohibiting the sale of liquor to minors, the language is: "Any ardent, 
vinous, malt, or fermented liquor;" in the license act, section 4507, 
"Alcohol or any spirituous, ardent, vinous, malt, or fermented liquors;" 
and in the county local option act, section 4513, "Vinous, ardent, malt, 
or fermented liquors." 

There is a wide différence between the language of the early statutes, 
which imposed a tax on the liquor traffic for revenue only, and the prés- 
ent statutes of this state, which bave for their chief object the total or 
partial suppression of the evils resulting from the sale of ail beverages 
containing alcohol in an appréciable quantity. Statutes designed to raise 
revenue only, are usually limited in their opération to those liquors 
which enter most largely into commerce, and of which the consumption 
is the greatest. Such statutes do not commonly embrace those do- 
mestic fermented liquors, which are produced in limited quantifies, 
and bave little commercial value, as long as ail other kinds of liquor are 
to be had in the market. The fédéral license tax, which is imposed 
for revenue only, is limited to distilled spirits, wine, and malt liquors; 
and some of the earlier revenue statutes of the states were restricted in 
their opération to "brandy, whisky, or other distilled spirits," or "brandy, 
whisky , or other intoxicating liquor." It was contended, and sometimes 
So decided, that malt, vinous, and fermented liquors, such as béer, cider, 
and wine, were not within the purview of thèse statutes. But the stat- 
utes of tbis state leave no room for such contention. Their enactment 
was largely inspired by moral considérations, and they are designed to 
suppress or diminish the, vices and evils flowing from the sale of any and 
ail kinds of alcoholic beverages. It was foreseen that the prohibition and 
high license statutes of the state would be fruitful of schemes apd de- 
vices of aU kinds to évade them. See, on this subject, U. S. v. Stafford, 
20 Fed. Rep. 720. It was obvions that, if a single beverage containing 
alcohol was omitted from the statutes, that that beverage, however spar- 
ingly produced or little considered, while other and better or stronger 
liquors could be had, would speedily take the place of the banished 
liquors, and resuit in a practical re-establishment of the liquor traffic. 
To prevent this, the législature, by a comprehensive and all-embracing 
provision, brought within the statutes "alcohol, or any spirituous, ardent, 
vinous, malt, or fermented liquors." Every beverage of which alcohol 
is a constituent part necessarily falls under one of thèse heads. AU the 
processes for the productiofl of ail kinds of liquors are enumerated; and 
ail the products of thèse processes are within tlie statutes, without re- 
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gard to the quàntity oî> alcohol they contain, or fhe names they bear. 
If any one of thesé products is to ;bé exeepted from the opération of the 
Btatutes, it must be done by the législature, Thus far the only excep- 
tion made by the législature is a qtialified one in favor of wine; the 
courts cannot add another; " 

I hâve looked with some care through a great many spécial acts of 
prohibition, and hâve oot foun done ùnderwhiGh an alcoholic, vinous, 
fermented, or intoxicating liquor can be lawfully sold as a beverage. 
The resuit is that there is not a spot in the state where this cider can en- 
joy immunity from the opération of the liquor laws. Ali the acts include 
alcoholic, vinous, and fermented liquor, and cider falls under ail of thèse 
heads. It is also an intoxicating liquor, for it is common knowledge 
that a fermented beverage which contains from 5 to 10 per cent, of al' 
cohol, which is freely drunk by the glassful, will produce intoxicationi 
This is a fact of daily observation in communitiês where such beverages 
are sold. Whisky contains from 40 to 60 per cent, of alcohol, and cider 
contains one-âfth as rauch alcohol 'as whisky, so that driuking a pint of 
cider is équivalent to drinking one-fifth of a pint of whisky. But to 
bring it under the opération of the liquor laws of the state it is not es- 
sential that it should be an intoxicating liquor. It is enough that it is 
a "vinous or fermented liquor." 

In WaMer v. State, 38 Ark. 656, the indictment charged the défendant 
with "the sale of one pint of béer, malt and fermented liquor." On the 
trial the state did not prove that béer was a malt or fermented liquor, or 
that it was intoxicating. The défendant was convicted, and the suprême 
court affinned the conviction, saying: "It was not proved that the lager- 
bëer sold to the minor was malt and fermented liquor; but the court 
tïéated this as matter of common knowledge." The question whether 
lager-beer was intoxicating, was not alluded to, because by the statute 
(section 1878, Mansf. Dig.) the offense was complète by the sale of 
malt or fermented liquor without regard to its intoxicating properties. 
The tables show that the average percentage of alcohol contained in cider 
is about double that contained in lager-beer. 

In about two-thirds of the state, under the opération of local option 
laws and spécial acts of prohibition, the sale of liquor is prohibited. The 
statement is made in the plaintiff's circular, appearing in the complaint, 
that, " We sell it(01d Orchard cider) in ail the prohibition country." It 
seems incredible that such an open and palpable violation of the laws of 
the state should hâve gone on unchallenged for a single day. That the 
plaintifif was able to make any sales is probably due to the seductive and 
apparently innocent name of the beverage. If it had been labeled what 
in law and iti fact it is, an alcoholic, vinous, fermented, and intoxicat- 
ing liquor, it is not likely that a single barrel could hâve been sold. It 
is not true that there is nothing in a name; there is often much in it 
that is misleading. 

The sale of this cider, in prohibition districts, was in violation of law, 
and inflicted the evils of the liquor trafiBc on communitiês against their 
expressèd will. Its sale outside of the limits of such districts, by un- 
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licensed dealers, was in violation of law, and an évasion of the large 
license tax împosed on liquor dealers, varying from $60,0 to $1,000, and 
was an injustice to those liquor dealers who honestly paid their license 
tax. Thèse facts would hâve justified the use by the défendant of much 
more vi^orous and earnest language than any that is found in the articles 
oomplained of. It is the duty of the press to fearlessly expose a trafic 
in violation of law, or prejudicial to the public morals, or which seeks 
to évade the revenue laws of the state. 

Tbe plaintifl sufCered a nonsuit. 



United States v. Clapox «t al. 
(District Court, B. OregOri. Jnly 18, 1808.) 

1* IhDIAHB— UmATIUiA ImDIANB— QOTBBNMBNT— POWBE OF PbBSIBKNT. 

The président is authorized by the treaty of Jnne 9, 1855, (12 Bt. 948,) and 
the Rovisèd Stàtutes, (sections 441, 463, 485,) to make rules for the govemment 
of the Indians on the Umatilla réservation, including the datablishment of an 
Indian court And police, and the définition of "ludian offenses " and the meas- 
qre of punishment therefor. 

2. SAMB— MiSDBMKANOKS— AdULTERT. 

The term "tnisdemeanor," as used in Ko. of the rules promulgéd by the 
seeretary of the interior on December 3, 1882, for the eoverntnent of the In- 
dians on the Umatilla and other réservations, includes adultery. * 

8. Rbsootj— Rev. St. U. 8. § 5401. 

An'ihdian woman, arrested by the Indian police on the Umatilla réserva- 
tion, on'a charge of adultery committed thereon, was oommitted to the Indian 
jail for trial before the "court of Indian offenses," and, while so committed, 
was rescued and set at liberty by the défendants. Held, that tbe^ thereby 
committed the crime of rescue, as deflned by section 5401 of the Revised Stat- 
ates, by forcibly setting a person at liberty who was committed for "a crime 
against the United States " 

(SyUabvs hy th» Court.) 

Information fOr a Rescue. 
LeuAi L. McArthur, for plaintîfF. 
John J. BaUeray, for défendants. 

Deady, J. The défendants are accused by thig information of a vio- 
lation of section 5401 of the Revised Stàtutes, which provides: 

"Every person who by force sets at liberty or rescues any person who, be- 
fore conviction, stands committed for any capital crime against the United 
States, or who by force sets at liberty or rescues any person committed for or 
convicted pf apy offense other than capital, shall be fined not more than $500, 
and imprisbnéd not more than one year." 

It is alleged in the information that on March 27, 1888, the défend- 
ants were Indians residing on the Umatilla Indian réservation, and un- 
der the charge of a United States Indian agent; that one Minnie was then 
an Indian wpman, married to an Indian, both of whom then resided on 
said reservaùon, and were under the charge of said agent; that prior to 
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said date the secretary of the interior, under the authority and by the 
direction of the président, promulged certain rulés providing for a 
"court of Indian offenses" and an Indian police force on said réservation, 
and caused to be erected thereon a jail for the safe-keeping of such per- 
sons as might be eomtnitted thereto by said court, either for examina- 
tion or punishment; that no written warrants are issned by said court, 
and no written record is kept of its findings or judgments; that under 
the rules establishing said court and police, and the direction of said 
agent, the officers of said police force had then and there the authority 
to arrest any Indian whom they might hâve cause to believe had'"com- 
mitted a crime or an Indian offense" on said réservation, and commit 
him to jail for examination or trial before said court. On March 27, 
1888, said Minnie was arrested on said réservation by said police force 
for the "offense of living and col^abiting" thereon with an Indian other 
than her husband, and placed in said jail, to await her trial for said 
offense before said court; ând. that said défendants did then and there 
"unlawfuUy and with force and arms break open the said jail, enter the 
same, rescùe and set at liberty" said Minnie, contrary to the statute, titc. 

The défendants demur to the information, fdr that it does not state 
facts sufBcient to constitute a crime. 

Nos. 4, 5, 6, 7, and 8 of said rules prescribe the punishment for cer- 
tain acts called therein "Indian offenses," such as the "sun," the "scalp," 
and the"war danee," polygamy, "the usual practices of so-called 'medi- 
cine men,'" the destruction or iheft of Indian property, and buying or 
eelling Indian women for the purpose of cohabitation. In addition, to 
thèse, rule.9 provides that said court shall bave "jurisdiction of misde- 
meanor» committed by Indians belonging to the réservation." . 

On the arguaient of the demurrei", counsel for the défendants contended 
that the all^ed rescue is not within the purview of the sjtatute, because 
{!) the aet for which Minnie was committed is not a crime "against the 
United States," but only a violation of an Indian police régulation; and 
(2) adultery is not a "misdemeanor" at common laW, and therefôre thé 
court of Indian offenses has no jurisdiction in the premises, and the, ar- 
rest of Minnie was illégal and void. 

It is also doubted whether the interior department has authority to 
define "Indian offenses," or establish courts for the punishment of In- 
dian offenders, as set forth in said rules, 

And first, as to the authority of the department in the premises, 

By article 8 of the treaty of June 9, 1855, (12 St. 948,) between the 
United States and certain tribes and bands of Indians of eastern Oregon 
and Washington, of which the Umatilla Indians are one, it is provided: 

"The confederate bands acknowledge their dependence on the government 
■of the United States, * * * and engage tosubmitto and observe ail la ws, 
rules, and régulations which may be prescribed by the United States for the 
government of said Indians." 

The Revised Statutes provide: 

Sec. 441, "The secretary of the interior is charged with the supervision of 
the public business relating to the * * * Indians." 
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Sec. 463. "The dooimissioner of Indiaii aiîairs shall, under the direction of 
the secretary of the inlerior, and agreeably to sucli régulations as the prési- 
dent inay prescribe, hâve the management of ail Indian affaira, and of ail niat- 
ters arising out of the Indian relations. " 

Sec. 465. "The président may prescribe such régulations as he raay think 
fit for carrying into efîect the varions provisions of any act relating to Indiaa 
affairs." 

By this treaty the Umatilla Indians engaged to submit to any rule 
that might be prescribed by the United States for their government. 
This obviously includes the power to organize and maintain this Indian 
court and police, and to specify the acts or conduct concerning which it 
shall hâve jurisdiction. This treaty is an "act" or law "relating to In- 
dian affairs," — the affairs of thèse Indians; and by said section 465 the 
power to prescribe a rule for carrying the same into effect isgiven to the 
président, who bas exercised the same in this case through the proper 
instrumentality, — the secretary of the interior. 

Then there is the gênerai power given by said sections 441 and 463 to 
the président, acting through the secretary of the interior and the com- 
missioner of Indian affairs, to make régulations for the "management of 
ail Indian affairs, and of ail matters arising out of the Indian relations." 

Thèse "courts of Indian offenses" are not the constitutional courts pro- 
vided for in section 1, art. 3, Const., which congress only bas the power 
to "ordain and establish," but mère educational and disciplinary instru- 
mentalities, by which the government of the United States is endeavoring 
to improve and elévate the condition of thèse dépendent tribes to whom 
it sustains the relation of guardian. In fact, the réservation itself is in 
the nature of a school, and the Indians are gathered there, under the 
charge of an agent, for the purpose of acquiring the habits, ideas, and as- 
pirations which distinguish the civilized from the uncivilized man. 

As was said by the suprême court in U, S. v. Kagama, 118 U. S. 383, 
6 Sup. et. Rep. 1109: 

"Thèse Indian tribes are the wards of the nation ; they are communities dé- 
pendent on the United States; dépendent largely for their daily food; dépend- 
ent for their political rights. They owe no allegiance to the States, and re- 
çoive from them no protection." 

There is no doubt of the power of the United States to make thèse 
rules, nor that the président is authorized by congress to exercise the 
same. It is admitted that adultery was not a crime at common law, ex- 
cept in the tiine of the commonwealth, when it was punished with death. 
4 Bl. Comm. 64; 1 Bish. Crim. Law^, § 39. Blackstone says: "At the 
Restoration, when men, from an abhorrence of the hypocrisy of the late 
times, fell into a contrary extrême of lieentiousness, it was not thought 
proper to renew a law of such unfashionable rigor." And this offense 
"bas ever since been left to the feeble coercion of the spiritual court, ac- 
cording to the rules of the canon law; a law which bas treated the offense 
of incontinence, nay, even adultery itself, with a great degree of tender- 
ness and lenity, owing, perhaps, to the constrained celibacy of its first 
çoœpilers." 

v.SSF.no.S— 37 
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In this eountry, where there îs neither an established religion nor ec- 
clesiastical courts, the offense is only punishable in the common-^law 
courts when so provided by statuts. 

A misdemeanor is defined to be "any crime or indictable ofïense not 
amounting tofelony." Rap. & L. Law Dict. "Misdemeanor." Black- 
stone says, (4th book, 5:) 

"A crime or misdemeanor is an act committed or omitted in violation o£ 
public law either forbiddiiig or commandlng it. This gênerai définition com- 
prehends both crimes and misdemeanors, wliich, properly speaking, are synony- 
mous terms, though in eommon usage. Tlie word 'crimes' is made to de- 
note sucli offenses as are of a deeper and more atrocious dye, while smaller 
faults and omissions of less o»nsequenceareeomprised under the gentler name 
of 'misdemeanors' only." 

But the term is sometimes, and not seldom, used in and out of stat- 
utes to dénote a mère wrong not punishable as a crime. In Roc v. Wilhea, 
4 Burrows, 2540, the term as used in 4 & 5 Wm. & Mary, c. 18, in re- 
Mion to outlawrîes, was held not to include the case of a conviction for 
a libel, but was confined to tréspass and other civil cases. The défini- 
tion given in Worcester is: "An offense; 111 behavior; evilconduct; mis- 
conduet; fault." 

Adultery, thôugh not punishable by the English eommon law, was 
defined and punishable by the English ecclesiastical or canon law. And 
this latter was in a sehse a part of the eommon law of England, — the law 
of the land. The eommon law brought to this eountry by the American 
colonists included this crime of adultery as defined by the canon law; 
but, there being no ecclesiastical courts in this eountry, some of the col- 
onies held that the offense was cognizable in the common-law courts, and 
others madë it so by législation. 2 Whart. Crim. Law, §§ 1717-1720. 

Adultery is a crime by the statute of this state, though a prosecution 
therefor can only be commenced oh the complaint of the injured party. 
In légal parlance, the act for which Minnie was committed is, in this 
Btate and the United States generally, a crime or misdemeanor. In this 
case the term "misdemeanor" is used in a séries of rules promulged by 
the departmént of the interior fôr the improvement of the morals of the 
Indians on this réservation. In them, after enumerating certain acts 
and conduçt peculiar to the Indianin his savage state, includiiig" plural 
marriages," it is provided that the court of Indian offenses "shall also 
hâve jurisdiction of misdemeanors committed by the Indians belonging 
to the réservation." It is altogether in keeping with the gênerai purpose 
and spirit of thèse rules that adultery should be prohibited and punished 
by them. as well as the aûts and conduct specifically mentioned therein. 
In my judgment the term "misdemeanor," as used in the ninth rule, 
inciudes and was intended to include the act of adultery. 

And lastly, wasMinnie committed for a crime against the United States? 
The answer to thisquestion is not far to seek. A crime is said to be 
committed against a state or sovereign when the act which constitutea 
it iis à violation of a pénal law of such state or sovereign. In this case 
the United States, by virtue of its power and authority in the preinises, 
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has estaWished a rule, which is, in effeet, a law prohibiting the com- 
mission of adultery by an Indian on the Umatilla réservation, and pro- 
viding for the arrest, trial, and punishment of any Indian guilty of a 
violation of the same. Minnie was committed for a violation of this law, 
and was therefore commited for a crime against the law-maker, — the 
United States. 

The placé or manner of her commitment is immalerial. She might 
hâve been committed to the custody of the police officer, if thought nec- 
essary or convenient, or any house or inclosure provided for the purpose. 
Nor need the process hâve been in writing. From this Indian court and 
police, in this, their first effort in the administration of justice, written' 
pTocess and proceedings Oould nôt hâve been expected. 

The old Knickerbocker, Wouter van Twiller, when exercising the of- 
fice of magistrate, paid no heed to parchment, but delivered to the con- 
stable, as the symbol of his authority, his well-known jack-knife and to- 
bacco box, armed with which the Dogberry of New Arnsterdam might 
Bafely "comprehend ail vagirom men." 

But, pleasantry aside, and in conclusion, the act with which thèse de- 
fendants are charged is in flagrant opposition to the authority of the 
United States on this réservation, and directly subversive of this lauda- 
ble eîSbrt to accustom and éducate thèse Indians in the habit and knowl- 
edge bf self-government. It is therefore appropriate and needful that 
the power and name of thé government of the United States should be 
invoked to restrain and punish them. The casé falls within the letter 
of the statute (Section 5401, Rev. St.) providing for the punishment of 
persons who are guilty of rescuing any one committed for an offense 
against the United States, and I see no reason why it Should be construed 
out of il, or the statute held inapplicable to it. 

The demurrer ia overruled. 



ÂDAHS V. Keystonb Mandf'g Co. «t ol. 
iOweuU Court, JK JD. Illinoi*. June 80, 1888. 

1. Patents ïob Inventions— Anticipation— CoBN-SHEiiLKRS. 

Letters patent No. 132,128, granted October 15, 1872, to Henry A. Adams, for 
an improvement in corn-shellers, consisting of a winged staaft at the throat 
of the corn-sheller, revolving in the direction in which the corn is running, so 
as to drive the ears of corn, as they are delivered at the throat by the carrier or 
elevator, into the shelling devices of the machine, are not void for the want ot 
novelty, no device having been brought to the attention of the court anticipat- 
ing them, though the patent issiied to Augustus Adams, May 15, 1866, for a corn 
Bheller, shows a winged shaf t in close proximity to the throat of the machina, 
revolving in a contrary direction to that of the device in the above patent. 

S. Same — Extent op Claim— InfrÎngbmbnt. 

The above letters patent are not confined In their application to hîgh-feed 
machines, and are infringed by a shaf t thickly set with spikes or projections 
revolving over the throat of a low-feed machine, as the patent states that "it 
is évident that the form or shape of the beaters or projections upon the re- 
volving shaft may be varied in many ways, and the result accomplisbed. " 
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In Equity. Bill for an injunction and accounting for infringement of 
letters patent. 

Cobum <k Thacher, for complainant. 
Jo^m 0. Manahan, for défendants. 

Blodgett, J^. The défendants in this case are charged with the in- 
fringement of patent No. 132,128,,grantedOctoberl5, 1872, to Henry A. 
Adams for "an iniprovement in corn-shellers," an injunction and account^ 
ing for damages being prayed, The improvement covered by this in- 
vention is in placing a winged shaft at the throat of the corn-sheller, re- 
voiving in the direction in which tiie corn is running, so as to drive the 
ears of corn, as they are delivered at the throat by thé carrier or elevator, 
iflto the shelling devices of the machine; and infringement is charged of 
the first claim of the patent, which is: 

"(1) The combination With a corn-sheller of a séries of wings, wheels, or 
projections, so arrangea on a shaft as to revolvp in the same direction in which 
the corn is running, and so placed relative to the throats as to force into the 
machine ail misplaeed or hesitating ears, substantially as specifled." 

, The défenses interposed are: (1) That the patent is void for want of 
uovelty; and (2) that the défendants do not infringe. This patent was 
before the court in the case of the same complainant against the Joliet 
Manufacturing Company, reported in 3 Ban. & A. 1, and in that case, 
the patent was construed, and a large number of anticipatory devices bear- 
ing upon the question of novelty were considered. In this case the de- 
fendants hâve brought to the attention of the court a large number of an- 
ticipatory devices in addition to those considered in the former case; but 
I do not find in any of the new citations any machine or device which 
is applicable to corn-shellei;s, straw or feed-cu.ttprs, threshing-machines, 
cider-mills, or any other mechanical devices which seem, in my estima- 
tion, to anticipate the complainant's patent. As appears upon the face 
of this patent, and as was shown in thefçrmer case, this patent purports 
to be an improvement upon the machine covered by the letters patent 
issued to Augustus Adams, on May 15, 1866, for a corn-sheller, where a 
winged shaft was shown revolving in close proxiinity to the throat of the 
machine, for the purpose of aiding the leed, but it revolved in a contrary 
direction to that of the device covered by this patent; so that this pat- 
entée, in effect, did nothing but to change the direction in which the 
winged shaft should revolve from what was shown in the older patent to 
Augustus Adams. But the court was then of thé opinion, and still is, 
that the change was a substantial and meritorious one, and one which 
was well worthy of a patent, by reason of the improvement which it pro- 
duced in the operative effect of the corn-sheller. Thèse views leave noth- 
ing further to be considered in this case but the question of infringement. 

Défendants manufacture a corn-sheller known to the trade and in the 
market as the "Keystone Power Sheller," which, it is claimed on the 
part of the défendants, was made under certain patents granted to Harvey 
Packer, — six of which are ofFered in évidence. The fact that défendants 
are ffianufacturing thçir machines under patents is, of course, no défense 
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in this case, if they infringe the prior patent of the complainant. In thé 
Augustus Adams machine, and, in fact, as will be seen froin the proof, 
in ail power corn-shellers made at the time of his patent, and the issue 
of the complainant's patent, the ears of corn fed to the machine were de- 
livered into a spout or chute at some distance above the throat, so that 
the corn was expected to slide or run down this steep chute or'slide intô 
the throat of the machine, where it entered Ihe shelling devices; while in 
the défendants' machine, — and most of the power machines now manu- 
factured, probably, including that made by the Sandwich Company, who 
operateunderthe Augustus Adams patent, — whatistermed a "lowfeed'? 
is adopted where the corn is delivered from the carrier directly to thé 
throat of the machine; and it is urged on the part of the défendants that 
this feed of the défendants' machine distinguishes it from the machine 
to which the complainant's patent was specially applicable. But I do 
not see that the manner in which the corn is brought to the throat of 
the machine bas any spécial bearing upon the fonctions or office of the 
complainant's patent. It seems to me it is as applicable to a machine 
where the corn is brought directly to the shelling devices by carriers as 
where it is dropped into a chute, and brought to the shelling devices 
partly by gravity. Indeed, it would seem that some forcing device by 
which the ears of corn can be driven from the carrier into the throat of 
the machine is an absolute necessity in ail thèse low-feed machines, in- 
cluding the Sandwich machine, as now constructed, and the défendants' 
machine; and I see nothing in the spécifications or description of the 
complainant's patent which limits its use or application to a high-feed 
machine, instead of a low-feed, and, as bas already bœn said, I gather 
from the testimony in this case, and from the arguments of défendants' 
counsel, that some forcing device is an absolute necessity in ail the low- 
feed machines, where gravity is not relied upon to aid in conducting the 
ears of corn into the shelling devices. The complainant's patent sBows 
what he calls "wings" or "beaters" upon the revolving shaft, which are 
expected to drive the hesitating or misplaced ears into the shelling" de- 
vice; but he also states, "it is évident that the form or shape of the beat- 
ers or projections upon the revolving shaft may bevaried in many ways, 
and the resuit accomplished." The défendants' machine shows a revolv- 
ing shaft immediately over the throat or entrance to the shelling devices, 
set somewhat thickly with spikes or projections, the opération of which 
is to direct and force the ears of corn into the shelling devices. Thé de- 
fendants' counsel, in his brief and argument, calls the défendants' device 
a "cramming" feed; and I doubt not that a low-feed machine like the 
défendants' requires the action of this revolving shaft, armed with wings 
or projections, to force the ears of corn into the shelling devices, even 
more than the machines which were in use at the time complainant's 
patent was issûed; but, as I bave alread said, I do not think the use of 
the complainant's patent is limited to the high-feed machines, but that 
it is in ail respects as applicable tfl low-feed machines like the défend- 
ants'. When used in connection with a low-feed machine, it is prob- 
able that the structure may require some modifications, as is suggested 
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in.the quotation I hâve just given from the complainant's spécification; 
but it seems to me, under his spécifications and first daim, that the com- 
plainant is not confined to broad wings or beaters, such as are shown in 
the drawings of the patent, but may use any projections or disks which, 
when placed at or near the entrance to the sheïling devices, will force 
the ears of corn into those sheïling devices, so they may be operated 
upon. Being, therefore, of opinion that the défendants' spiked shaft at 
the entrance to the throat of his machine, revolving in the direction in 
which the corn is running, is substantially the same device covered by 
the complainant's patent, or such a one as the complainant has a right 
to construct under his spécifications and daims, I must find that the de- 
fendants hâve infringed as charged, and give a decree for an injunction 
and accounting. 



WiGHT Fike-Peoofing Co. V. Chicago Fibe-Pkoof Co. et àL 

(Circuit Court, K D. Illinois. June 30, 1888.) 

Patewts pob Inventions— ANTicrpATioN—FiBB-PBOoi' Coldmns. 

Patent No. 154,853, issued September 8, 1874, to William H. Drake and Peter 
B. Wight; for flre-proof columns, conaisted of an iron pillar witli radial webs 
of iron issuing from It, the spaces between being_ flUed with closely fitting 
gores of wood or other suitable material, extending beyond the webs, the 
outer Une of the gore having such shape as was necessary to give the col- 
umn the exterior form desired, the spaces between the gores to be fllled 
with concrète or other flre-proof material. The inventor generally substl- 
tuted flre-clay bricks, suitably moulded, for the wooden gores, fllling the in- 
terstices with plastic flre-clay- An English patent to one Hogg, in 1873, was 
for a plan for flre-prooflng columns and other portions of buildings by sur- 
rounding them with flre-clay or other flre-proof material, fllling the interstices 
with plastic flre-clay or something analogous, this being adapted to a column 
made in any shape. The object of both inventors was to exclude beat from 
the iron, and that of Drake and Wight was alsoto prevent water used in case 
of flre from coming in contact with the columns and injuring them. Held, that 
the Hogg invention anticipated that of Drake and Wight. 

Same— Infkingbment. « 

Letters patent Nos. 191,663, June 5, 1877, and 191,887, January 29, 1878, were 
for improvements in said flre-proof columns. The improvement in the flrst 
named, consisted in "buttons screwing to the webs projecting so as to hold 
the gores to their places, the recess between the ends of the webs and the 
gores being dovetailed in shape to hold the concrète or other flre-proof ma- 
terial, discarding the batten used in the flrst patent to hold the gores. In 
the second patent, a flange was cast on the ends of projecting wings to 
the columns, the gores thus being held in place, having the same beveled or 
dovetailed recess as before, and to be fllled with like material, the gores be- 
ing grooved. Défendants' column, having no dovetailed recess between the 
gores and ends of the webs, nor the grooved gore, does not infringe either 
patent. 

In Equity. Bill for injunction against infringement of patenta. 
6, L. Chapin, for complainant. ; 

E. S. Chesbroitgh, for défendants. 
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Blodgett, J. The bill in this case charges infringement by défend- 
ants of the following patents, viz.: Patent No. 154,852, granted Sep- 
tember 8, 1874, to William H. Drake and Peter B. Wight, for an "im- 
provement in fire-proof columns; " patent No. 191,662, granted June 5, 
1877, to William H. Drake aiid Peter B. Wight, for an "improvement in 
fire-proof columns;" patent No. 191,887, granted Jauuary 29, 1878, to 
Peter B. Wight, for an " improvement in fire-proof columns;" for which 
alleged infringements the complainant seeks an injunction and account- 
ing. 

In the first-mentioned patent the object of the invention is stated to be — 
"To provide a column, post, or other architectural support for buildings, 
which shall hâve the combined advantages of wood and iron for withstand- 
ing flre and the effect of water upon heated iron. The nature of the inven- 
tion is said in the spécifications to cons.ist of an iron pillar of sultable length 
and size to support, or partially support, such a part of an édifice or building 
as may be desired. The core, as shown, has a cruciform shape, but it may 
hâve any desired number of radial webs, between which are placed closely 
fitting gores of wood, which are held in place by iron battens, secured to the 
webs ol the core by screws, as hereinafter described and shown. * * * 
Thèse gores are made of wood or otber suitable material, and to fit the webs 
closely, and to extend somewhat putwardly beyond them. * * * In this 
case the contour of a horizontal section is circular, the outer lines of the gores 
having the form of segments. They may, however, be made in a différent 
form, as, for instance, their outer sides may be straight, making the column 
square, or they may be fluted or ornamented with any sort of plastic work." 

And the utility of the device is statoi in the spécifications in the fol- 
lowing paragraph: 

"It is well known tbat iron columns heated in the burning buildings are 
very liable to buckle, but if such columns are not thus rendered inadéquate to 
carry their respective loads, water (used to extinguish fiâmes) coming in con- 
tact with them will cause their destruction, or otherwise impair their strength, 
when heated, so as to cause the building to give way. The wooden gores in 
our columns, although subjected to the beat of the burning building, will 
consume so slowly that the contents of the building will be burned before the 
iron cores receive any material damage." 

It will be observed that the spécifications requîre the cores to extend 
beyond the ends of the webs or wings of the column, and over this space, 
between the gores and the ends of the web, there was to be a batten, 
which was to be held by screws entering the end of the web. This space 
between the gores, the end of the web, and the batten, the spécifications 
provide, may be filled with concrète, or any suitable non-heat-conduct- 
ing material, to prevent the beat from coramunicating with the web. 

Only the first claim of this patent is alleged to be infringed by the de- 
fendants, which is in the following words: "(1) The core, A, provided 
with radia ting webs, B, in combination with the gores, G, as set forth." 

The second patent, granted June 5, 1877, purports upon its face to 
be an improvement upon the patent of September, 1874, and consists 
mainly in what the patentées call "buttons," which are fastened to the 
ends of the webs of the iron cores by screws, or other suitable means; 
and thèse buttons project eufficiently beyond the ends of the web to form 



ï)84 FEDERAL EEPOETEB, 

att abutment or stop, against which a portion of the gore wUl be held, so 
as to confine the gores in the angles of the iron csolumn. As in the first 
patent, the gores are to project or éxtend beyond the ends of the web, 
and leave a space to be filled with concrète, or some non-conducting sub- 
stance, so as to shut ofF the beat from the ends of the webs; and the re- 
cess formed betweën the ends of the webs and the periphery of the gores 
is to be made dovetailed shape, so that such recess will retain the con- 
crète, or other fire-proof material with which it is to be filled, without 
the aid of a batten. Infringement is oharged as to the second claim of 
this patent, which is: "(2) The inclined-sided recess, J, in a composi- 
tion column, for supporting the concrète, I, as specified." 

The patent of January, 1878, shows the cruciform iron column with 
projecting wings, upon the ends of which wings is cast a projection or 
fi ange, so that the gores are held in place in the column by means of such 
flange; and provision is also made for filling the interstices betweeh the 
gores and the web or flange with concrète or other non-conducting sub- 
stances. This patent also shows the beveled recess of the 1877 patent 
filled with concrète, so as to protect the ends of the webs, and infringe- 
ment is charged as to the first claim of this patent, which is: "(1) In a 
fire-proof column constructed as described, the protecting gores, B, pro- 
yided with the groove, 6, as and for the purpose set forth." The dé- 
fenses inlerposed are: Want of noyelty, and non-infringement. 

I may as weli say briefly at the outset that I think the défense of non- 
infringement of the 1877 and 1878 patent is well taken. The défend- 
ants' device shows no dovetailed recess between the gores and the end of 
the flange or web of the column, and hence does not, in my estimation, 
infringe either the second claim of the 1877 patent, or the first claim of 
the 1878 patent, as the défendants' device shows neither the inclined- 
sided recess, J, called for by the 1877 patent, nor the grooved gores, B, 
shown in the 1878 patent. Défendants rely on the issue of want of nov- 
elty, upon the Engîish patent granted to William Stratford Hogg, April 
1, 1872, for "improvements in rendering columns, girders, doors, shut- 
ters, and other parts of buildings fire-proof;" the invention being stated 
to consist "in casing ând including such parts in fire-bricks, or other 
forms of day or analogous fire-proof materials, moulded or formed to suit 
the partieular objects to be inclosed." And in bis spécifications and 
drawings Hogg shows iron columns around which he places a casing of 
fire-bricks, the interstices between which fire-bricks are filled with plastic 
fire-clay or analogous material, so as to effectually exclude the beat frora 
the iron. The proof shows that while the complainant's patents specific- 
ally describe gores of wood to be fitted in between the flanges or web of 
the iron column for the purpose of fire-proofing, the patent also states 
that other material may be used, and that, as a matter of fact, the fire- 
proofing done by the complainants under their patent is by filling the 
Ktigles between the webs of the columns with fire-brick moulded of the 
proper shape to fiU the angles; and the interstices between such fire-brick 
dïo filled with plastic clay or other cementing material. The défendants 
eonstruct a fire-prcof column consisting of a holiow iron shaft, embody.' 
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ing substantially the form of what is known as the "Old Phœnix Col- 
umo," with webs extending outwardly, so as to form angles between 
the ends of the webs and the sides of the column, and thèse angles be- 
tween the webs of the défendants' column, like the complainant's, are 
fiUed in. with fire-brick, and the interstices between the bricks, and alsp 
between the bricks and the iron, are filled with plastic fire-clay or other 
plastic material. Défendants also show their gores extending beyond 
the ends of the webs of the column, so as to form a small space between 
the gores, wliich space is filled up, like any other interstice or space be- 
tween the bricks, with fire-clay. Hogg did not show a column with 
webs or flanges, but shows in his drawings a round column. He, how- 
ever, states specificaJly that his device is applicable to columns or gijrders 
of any shape, àud that the fire-brick or fire-proofing material may be 
moulded in such shape as to adapt it to the iron columns or girders ,to be 
protected; and it'will be remembered that in complainant's 1874 p»tent 
it is stated that the columns to be protected need not be webbed or cru- 
ciform in shape. He says: "Thèse fire-proofcasings hâve à space. be- 
tween them and the columns, which, if free escape is provided, may 
contain air, or it may be preferably filled with some, material being a 
non-conductor of beat." Again he says: "I lute the joints with some 
fiie-clay or fire-proof cernent or material, and stop any holes that ihay 
be neoessary for fixing them." With thèse directions in the patentior 
adaptiijg the shape of the fire-bricks to the shape çf the column, there 
can be no dpubt that Hogg would hâve been entitled under his patKlt, 
if he wished to firè-proof a web or flanged column, to fiU in the space 
between the webs with fire-brick so as to make a gore; and he would 
also hâve been entitled to cover the ends of the web, either by projectiug 
liis brick over the ends, or by filling in the space between the exteiided 
sides of the brick gores and the web with fire-clay or fire-proof cernent. 
In other words, Hogg having instructed the world that an iron colpinin 
could be made approximately fire-proof by surrounding it with fire-clay 
so as to protect it from heat, and in the use of fire-brick with luting or 
filling ihe joints between the fire-bricks so as to exclude or hinder the 
access of the heat to the iron, there was no field for invention left for 
Dràke and Wight on which they could claim a patent upon the'idea df 
filling in the space between their wooden gores and the ends of the web 
>vith fire-clay, cément, or other fire-proof material, to protect the ends! of 
the web from external heat; and hepce it seems to me that ail there is 
in complainant's patent of 1874 is fully anticipated by this Hogg patent. 
The, biU is, therefore, dismissed for want of equity. 
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Pbeney et al.v. City of LakeView. 
(Uireuit Courte JV. B. Illinois. June 30, 1888.) 

1. Patents fob Inventions— Anticipation— Appakatds foe Feeking Water 

Mains oI" Obstedctions. 

Patent No. 813,158, granted February 10, 1885, to Samuel B. Peeney, which 
is for an arrangement of pipes and valves to f ree suction mains and strainers 
of sand, leaves, etc., and other obstructions, consisting of a plan for reversing 
the current of water in the suction mains witliout stopping tiie pumping ma- 
chinery, by means of a séries of by-pass pipes and valves, is not anticipated 
by a method of flushing the mains and reversing the current by gravitation, 
simply allovcing the water to flow back to the source of supply. 

2. 8amb— Peioe Use. 

To defeat a patent by two years' prior use of the invention it is not suffi- 
cient that the plan had been tormed by the inventor, and a model made for 
that period, where no'working apparatus was actually made and used two 
years before the application for the patent was made. 

In Equity. Bill to enjoin infringement of patents. 
C. C. lÀnthicum, for complainants. 
H. H. Anderson, for défendant. 

Blodgett, J. This is a bill in equity seeking an injunction and ao- 
counting for the alleged infringement of patent No. 312,158, granted 
February 10, 1885, to Samuel B. Peeney, assi^ôr of one-half to Jones 
Patrick, for an " improvement in mains for water distribution." The 
invention is described in the spécifications as relating to — 
"Improved arrangement of pipes and valves to be ùsed in freeing suction 
mains and strainers of obstructions, such as sand, silt, and gravel in the said 
suction mains, and leaves, weeds, and other like suspended matter, and ground 
or anchor ice on the said strainers. Hexetofore there bas been no adéquate 
apparatus for flushing tlie suction mains and strainers located in thebed of a 
lake or pond without stopping the pumps, and it therefore often becomes nec- 
essàry to stop the water supply of towns and villages which draw their sup- 
ply from lakes and ponds, when it is pumped directly into the supply mains, 
and wiiere occasional high winds in winter cause a stoppage, or greatly di- 
minish (he regular supply, by reason of a collection of ground or anchor ice 
upon the strainer, and at other seasons of the year br reason of the collection 
bf leaves, weeds, and other like obstructions upon said strainers. The object 
of my invention is to provide means of reversing the current of water in the 
suction mains for the purposeof forcing out the obstructions without stop- 
ping the pumping machinery, and without materially interfering with the 
distribution of the water in the town or village." 

The inventor then proceeds to describe bis device by shotving a séries 
<»f what he calls by-pass pipes and valves, by means of which the force 
of the pump can be used to drive a column of water outwardly through 
the suction pipes, thereby expelling obstructions which may bave gath- 
ered in the pipes, or upon the strainers. The patent contains but one 
claim, which is: 

"In a System of water distribution, the crib, pump, and suction and deliv- 
ery pipes, combined, substantially as set forth, with an independent flushing 
pipe, Connecting the suction and delivery pipes and valves located in said in- 
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dépendent flushing and suction pipes, whereby the eurrent normally drawn 
through the crib may be rewraed, and the crib and suction pipes cleared of 
obstructions, as specifled." 

The main défense interposed is — First, that of two years' prier use be- 
fore the patent was applied for; and, second, want of novelty. The pub- 
lic use insisted npon is substantially this: That Peeney was the engineer 
in charge çf the water-works at the city of Evanston, in the state of Illi- 
nois, and while so in charge he devised and put in opération the appa- 
ratus now covered by his patent; and il is claimed that this flushing ap- 
paratus was put in by Peeney at the Evanston water-works as early as 
1881. There is some contradiction in the testimony upon this question, 
but it mainly, I think, grows oUt of the cross-examination of Peeney 
himself, where he became confused as to the time when he made his 
model or small illustrative apparatus, and the time when the actual work- 
ing apparatus was put in. I hâve no doubt from the proof that as early 
as 1881 Peeney had made a drawing, and substantially made a small 
model — not a working apparatus — of his device; but the prépondérance 
of the testimony, to my mind, clearly establishes the fact that the work- 
ing apparatus was not put into the Evanston works until about thé first 
of May, 1884, so that there was no public use until after that time, and, 
as the patent was applied for February 28, 1885, there had not then 
béen two years' public use of the device. That Peeney had his device 
substantially idealized, and, to a certain extent, illustrated, by his model, 
may be true; and that his testimony is somewhat corifusing as to the 
time when he put it in opération is aiso apparent; but the other évi- 
dence from the contractor who put in thèse extra pipes, and from other 
sources, satisfies me that really there was but a very short use of this de- 
vice prier to the time when the patent was applied for. The prier use 
set up at the water-works in Hyde Park and the town of Lake, also, was 
not a use of this apparatus, as I understand the testimony, but was an 
arrangement for flushing the inlet pipes by allowing the water to flow 
back to the lake by the force of its own gravity. 

The proof shows several instances where water-pipes hâve been flushed 
for the purpese of clearing them from obstructions by reversing the eur- 
rent by the gravity of the water; in other words, to allow the water to 
flow eut backward to the source of supply, instead of driving it by the 
force of the pumps. In this case, however, the claim covers the com- 
bination of pumps with the other éléments as an essential part of the 
device, and it is clear that works where gravity only has been relied 
upon as the means for securing the flushing force of the return water or 
outflow of the water, aïe not covered or claimed by this patent. 

As the proof shows that the defendant's works use the device covered 
by the complainants' patent, where the force pump is applied to expel 
the water through the suction-pipes so as to clear them of obstructions, 
there is a manifest infringement of the claim of this patent; and as the 
only proof tending to defeat the patent is that of this two years' use, 
which I do not consider éstablished, I must hold that the défendant in- 
fringes, and the complainants are entitled to an aceounting. 
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KiDD V. Ransom et al. 

(Circuit Court, K D. Illinois. June 30, 1888.) 

1. Patents fob Inventions— Décision as to Validitt— Stakb Decisis. 

Letters patent No. 333,863, granted January 5, 1888, to Joshua Kidd, for a 
"carburetiug attachment for gas fixtures, " having been held void for wantof 
novelty, by a circuit court in another circuit, this court considers itself bound 
by its décision. 
8. Same — Gas Machine — Infhingembnt. 

The claim in letters patent No. 347,925, granted Ootober 4, 1881, to Joshua 

Eidd, for an ''apparatus for enriching gas," of "the combination of a gas- 

heating chamber provided with a séries of channels or corrugations and a 

" disli or partition for causin^ a circulation of gas through the heater" for the 

purpose of thoroughly heàting the gas so that it will readily vaporizô a por- 

. tion" of the hydro-carbon in the carbureter, is not infringed by a similar shell- 

. shaped device through which the gas is made to pass on its way to the car- 

, bureter, but which disk contains no corrugations or séries of channels. 

'' In Equity. On bill for injunction. 
Offield & Towle, for complainant. 
Merrian & Whipple, for défendants. 

Blodgett, J. The bill iri this case charges infringement of two pat- 
enta, as foUows: Patent No. 247,925, granted October 4, 1881, to 
Joshua Kidd, for "an improvement in apparatus for enriching gas;" and 
patent No. 333,862, granted January 5, 1886, to Joshua Kidd, for a 
" carbureting attachment for gas fixtures, " and seeks an injunction and 
ah accounting by reason of said alleged infringements. No question is 
liiàde as to complainant's title to thèse patents. Since this suit was com- 
riaénced, the case of Kidd v. Horry, 83 Fed. Rep. 712, involving thèse 
two patents, has been decided in thè United States circuit court for the 
Eastem district of Pennsylvania, and patent No. 333,862 was thereheld 
vbid for want of novelty; and this court, in obédience towhat it consid- 
ers the true policy of the United Statescourtsin référence to patent cases, 
considers itself bound by this décision, and no further attention will 
theréfpré be given to said patent. 

' Piatent No. 247,925 is stated in the spécifications to be for improve- 
itiènts upon thé invention covèred by the prior patents of Joshua Kidd 
and James Livesey for an apparatus for enriching gas. In regard to the 
patent no w in question the inventer says in his spécifications: 

"Prier to my invention, illuminating gas has been enriched by mingling 
theVeWith the héated vapor of naphthaline or other hydro-carboas; and a va- 
riety of apparutus hâve been devised for this purpose, such apparatus consist- 
iiig usually of ;a«arbureting Vessel, the hydro-carboii in which has been heated 
by;t-he direct beat. (rom non-carbureted gas fiâmes, and by conducted heatfrom 
gas burning at a distance from the vessel. ' In ail of thèse methods of carbu- : 
r^t'inggas the wbole mass of hydro-çarbon in the vessel must be melted or 
ràîsed'ïo a considérable degree of beat befôre carburation of the gas takes 
plàèè. Tfi'édiyect bf my invention' is to lessen the fime requiréd for carbura- 
tion fey-eauSing a current of hot gàs to inipiiige directly iipon the surfaces: of ' 
the hydro-carb^p. placed in the vessel. Tbe-^urface or.upper layeryby.tbus' 
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heating it, begins to vaporlze, and mixes with the heated gas long before the 
entire mass is heated or liquefied." 

The patentée then proceeds to describe the apparatus covered by bis 
patent, showing a broad métal disk located directly over two or more 
burners, so that the heat from such burners will impinge upon the disk, 
and cause it to be heated, The gas to be carbureted passes into this 
disk, and through a séries of devions and connected passages, so that by 
the time it has' passed through the disk and into the pipe which leads 
into the carburetor it bas become heated to such an extent as to readily 
vaporize a portion of the hydro-carbon in the carburetor, and from the 
carburetor the gas is then conducted to the illuminating burners. In- 
fringement is charged only as to the second claim of this patent, which is: 

"(2) The combination with the pipes, D, H, of the gas-heating chamber, 
E, arranged above the burners, and provided with a séries of channels orcor- 
rugationa and a disk or partition, L, for causing a circulation of gas through 
the heater, substantially as described. " 

The défenses set up are — First, want of novelty; and, second, that de-^ 
fendant does net infringe. 

The défendant uses a disk located, like the complainant's, over the 
burners, through which the gas is made to pass on its way to the car- 
buretor; but the defendant's disk con tains no corruga lions or séries of 
channels such as are described in the complainant's spécifications, and 
it is insisted on the part. of the défendant that there is no infringement 
of this second claim, by reason of the absence of thèse spécial channels 
or corrugations which are set forth in the complainant's spécifications 
and second claim. In Kidd v. Horry, just referred to, 33 Fed. Rep. 
712, that court, after quoting the claim, said: 

"This language is plain; nothing whatever is left for construction. The 
claim is for the combination of the several parts of the peculiar heater de- 
scribed. Of course it covers équivalents, but to say that a heater which does 
not combine the essential éléments of this device is an équivalent, simply be- 
cause it cominunicates sufflcient heat to fuse the hydro-carbon, is a mistake. 
The essential parts of the device are the 'chamber, provided with a séries of 
corrugations, and a disk or partition, for causing a circulation of gas ttirough ' 
the chamber." 

This judicial construction of the complainant's patent makes the cor- 
rugations or channels in the disk or heating chamber an essential ele-- 
ment of the combination covered by the Second claim; and I fuUy con-^ 
cur in this construction, because the patentée says; in describing his de- 
vice : - 

"The gas from the pipe passes over an extended heating surface before 
passing to the carbureting vessel, and, as a means of providing such extended 
heating surface, I arrange above the burners a heater, E, consisting of a 
métal shell, that can be composed of two dislvs, e, e, eaeh hav.ing a cpntra) 
opening, F, formed through the same, and each being provided upon its inner 
face with a number of corrugîitions that form passages so arranged that the 
gas will flow through the same in order to be thoroughly heated. * * * 
ïhe opening through the heater, which is formed by thèse openings, F, in 
the disks or halves of tiie heater, is divided into two parts by a thin métal 
plate or disk that also lies between the two halves of the shell, in order that 
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the gas wjll flow from theipipe, D,, t^rough the opening, J", in the upper part 
of theheatér, thericeoutto and àround the periphe^-y ôï partition, F', and 
back through the passages in the iower portion of the heàter to the pipe, H. 
ïhese passages in the heatér riiay bé a, séries of ànnular conugations with 
radial coryugations Connecting the same, or eaoh half of the heater can be 
provided with a spiral corrugation, and numerous, radiai passages. It will be 
observed tliat the intermediate métal partition plate does net close the outer 
channel adjacent to the meeting rims of the halves of the shell, sp that tlie 
cnrrent of gas from pipe, D, wifi impingé upon and be split by the partition 
plate into divided currents flowing ôutward through the corrugations of the 
upper half, passing afound the periphery of the partition and then baclt 
through the corrugations of the Iower half to the gas-pipe. H, that connects 
with tlie heater, and establishes portions of a pipe connection between the 
heater and the carbureting vessel." 

The claim now in question is for the combination with the pipes of 
the gas-heating chamber, B, arranged above the bumers, and provided 
with a séries of channels or corrugations, and a disk or partition. It 
will be thus seen that not only does the patentée lay great stress upon 
the spécial form of construction which he bas shown in the spécifica- 
tions, and which includes thèse corrugations, but he also claims as one of 
the éléments of the combination, this "heating chamber" " provided with 
a séries of channels or corrugations, and a disk or partition." It is 
probable, in the light of the proof in this record, that the patentée was 
mistaken as to the amount of beat which should be imparted to the gas 
before it entered the carbureter, in order to secure a succeseful working 
of his device; ard hence he deemed thèse corrugations by which the 
gas would be, as he desoribes iti split by the partition plate into divided 
currents flowing outwardly through corrugations in the upper half, and 
thén passing around the . periphery of the partition, and then back 
through the corrugations of the Iower half to the gas-pipe, essential to 
the opération of his device; and chose to cover that spécifie form of con- 
struction by his claim. As I bave already stated, the défendant uses a 
shell-shaped device, substantially, so far as the exterior form is con- 
çerned, liké that desçribed in the çomplainant's patent, and divided by 
a thin métal partition into two chambers, so that the gas as it enters upon 
the upper part of the shell will be compelled to pass over the partition 
or diaphragm of the shell, and through small holes in the periphery, 
and thence along the Iower chamber of the shell in contact with the 
heated métal, and; thereby.become heated; but the défendant uses no 
corrugations. The surfaces of his heating chamber are entirely smooth, 
and there are no devious channels intended to split up or divide the cur- 
rent of gas into attenuated 6treams,,and thereby enable it to become 
more readily heated. And, as the patentée bas seen fit to make those 
corrugations an essential élément of his daim, I am compelled to find 
that the défendant does not infringe. 
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Séebert Cylindeb Oïl Co. v. William Powell Co. 

(Circuit Court, 8. D. Ohio. May 33, 1888.) 

Patkmts fou Inventions — Expibation — English Patents-- Antedating — Rbt. 
St. U. s. g 4887. 

Rev. St. U. S. § 4387, providing that "every patent granted for an invention 
which has been previously patented in a foreign country sball be so limited 
as to expiife at the same Unie with the foreign calent," does net apply to a 
patent issued subséquent to the filing of application atid çrovisional specifl- 
Cîttion f or an English patent on Uhe same invention, bat prior to its issuance, 
although sucli patent was antedated as of the date of application, as tiie pat- 
entée' s right therenndér did not corne into existence Until the patent was 
sealed. 

In Equity. Suit for itifringement of patent. 

Peck & Rector and Edmund Weinurrei for complainant. 

George J. Murray, foT xèspondent. 

SagB, J. This suit is for infringement of patent No. 138,243, granted 
29th of April, 1-873, to complainant's assigner, John Gates, for an im- 
provement in lubricators for steam-engines. The bill was filed the 22d 
of November, 1887. The défendant pleads to the jurisdietion of thia 
éourt in équity that the invention deseribed in complainant's patent was 
patented in Ehgland by William Burnett, assignée of said Gates, 24th 
of April, 1873, for the term of 14 years, which grant was determined be- 
fore thô commencement of this suit. From the stipulation of facts on 
file it appears that Burnett filed his application and provisional spécifi- 
cation 24th April, 1873; that letters patent were sealed to him 24th of 
June, 1873, and dated April 24, 1873; that his complète spécification 
and drawing were filed 21st October, 1S73; that the invention deseribed 
and claimed therein is the same as that covered by the patent sued apon 
in this cause; and that said letters patent expired before the filing of 
complainant's bill. 

Under 15 & 16 Vict. c. 83, § 24, as construed by the court of ex- 
chequer in Sœcby v. HenneÛ, L. E; 8 Exch. 210, the patent to Burnett 
took efîect as upon the day of the date it bore; for by section 23 of the 
act, the old act of Hen. VI;, forbidding the antedating of patents, was in 
efiect repealed; and section 24 enacts that letters patent, where ante- 
dated, are to be of the same validity as if sealed on the day they bore 
date. The court say, Kelly, G. B.r "The lord chancellor is the judge 
of whether the grajit shall be made, and wbat date it shall bear; but 
when once made, this section opérâtes." The application for an English 
patent is made by filing eithèr a provisional or complète spécification. 
, B^y the fifth rule of October 1, 1852, more than 21 days must inter- 
vene between the filing of the application alnd the seal'.ng of the patent. 
The regular course of procédure involves a référence of the application 
to the law bfficers, an eSaniiliatiqn by them, a certificate back, and 
then an advertisement from 10 to 20 days. l'his is succeede^ by a 
notice to proceed, and advertisement of 21 days; then the warrant is is- 
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sued, and the préparation and sealing of the patent consumes from 10 to 
20 days. . Notice is given, so Ihat any one interested may lodge a cwveat 
against the grant of the patent. An appeal lies from the décision of the 
law officers to the lord chancellor. The law ofiicers may décline to seal 
the patent, as may the lord chancellor on appeal. 

Section 4887, Rev. St. U. S., provides that "every patent granted for 
an invention which has been previously patented in a foreign country 
shall be so limited as to expire at the same time with the foreign patent." 
When t.jC patent in suit in this cause was issued, the application for the 
EnglJsh patent, and the prcvisional spécification, had been on file five 
days. Burheit was not theri a patentée. He was only an applicant for 
a patent, w^ithout any of the rights of a patentée. Sixty-one days inter- 
vened before the sealing of Lis patent. That was his grant, and until 
then he not oniy had no grant, but could not be certain that the law of- 
ficers would not refuse to make ooe, The antedating of that grant had 
the effect, by imparting to it, under ibe provision, of the English statute, 
the same validity as if sealed on the day it bore date, to make liable as 
an infi:ingér any one who after tbat date manufaçtured, used, or sold the 
invention, and to limit the duration of the grant to the period of 14 
years from that date. Nevettheless, ^îje patentee's exclusive right first 
came ioto existence when bis patent was sealed, which was subséquent 
to the issuing of the pateir.t to cômplainant's assignor, on which this suit 
is founded. And wpon the sealing of his patent, and until the filing of 
his complète spécification, which was upon the 21st,of October, 1873, 
his rights were not so vested that he could assert thera in any court. 
The rekt:on back of the English patent by reason of its date, and by 
virtue of the Euglish statute, does not sustain the defendant's contention 
that the invention had been previously patented in England. Emerson 
V. I/ippert, 31 Fed. Rep, 911^ The plea is overruled. 
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(Circuit Court, K B. lUinois. February 20, 1888.) 

Patents fob Inventions— Injunction—Qeanting on Final Hearing — Rb- 
qt3ibing bond^ 

la a suit torestrain défendants from infringing plaintiff's patent, an injuûc- 
tion was issxied on notice to défendants, after a full heaiing on the question 
of jnfringement, on condition that plaintiff ffle a bond to indemnify défend- 
ants for any damages thèy might sustain. On flnal hearing the bill was dis- 
misBed for want of equity. Be!d, that plaintifE was liable on the bond. 

SaMB— MIÎA.SCRE OF DAMAaES^DBPRECIATION IN VALUE OF ARTICLE. 

Waintiff obtainedan injunçtion against défendants, restraining them from 
, inaking or selling a folding-bed, on the ground that it infringed plaintifE's pat- 
ent.! On final hearing the bill was dismissed for want of equity, and défend- 
ants flled a suggestion of damages. It appeared that within a year after the' 
injunçtion issued tl>e demand for that class of beds fell off so much that it 
wiàis vinprofliable td manufacture them; that When suit was begun one of the 
défendants had ou hand for sale 10 beds, and had spent some mouey in ad- 
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vertising. Seld, that he should be allowed as damages a dépréciation of one- 
half the cost price of the beds, interest on what he had paid for them, and hi» 
advertisin^ expenses. 

8. Same. 

The other défendant, who was the manufacturer, had a lot of beds on hand 
when the suit was instituted, and had made préparations to manufacture them 
on an extensive scale. Held, that he should be allowed as damages the difler- 
ence between the présent value and cost of making them, and the damage 
sustained from stoppage of business; but that he should not be allowed the 
profits he might hâve made if he had sold the beds, nor for storage, nor for 
interest on loss In value on the cost of the beds. 

In Equity. On suggestion of damages for improperly obtaining in- 
junction. 

Gobum. <fc 'Fkacker, for complainant. 

Banwing & Banning, for défendant Meissner. 

Hutchinson & Partridge, for défendants J. A. Colby & Co. 

Blodsett, J. An injunction was granted in this case on the applica- 
tion of the complainant, restraining the défendant from making and sell- 
ing folding-beds oontaining the de vices- covered by the patent granted 
May 28, 1878,' to H. P. Blackmore and G- S. Green, assignées of Hand 
and Caulier, for an "improvement in wardrobe bedsteads." The writ 
was granted after notice to the défendants, and a full hearing upon the 
question of infringement, but on the terms that complainant file a bond 
in the pénal sum of $2,500, conditioned for the payment ofsuch dam- 
ages as défendants, or any of them, should sustain by reason of the wrong- 
ful issue of the writ; and such bond was duly filed. The case proceeded 
to final hearing on the issues made and proofs taken, and was dismissed 
for want of equity, on the ground that the bedsteads made by the de- 
fendants did not infringe the patent in question. On the dismissal, the 
défendants John A. Colby and Henry G. Colby, comprising the firm of 
J. A. Colby & Co., and the défendant Robert C. Meissner, eaoh filed 
suggestions of damages sustained by them respectively by reason of the 
wrongful issue of the injunction; the défendant Meissner being the 
manufacturer of the bedstead in question, and the défendants J. A. Colby 
& Co. being furniture dealers in the city of Chicago, and having a 
contract with Meissner for the exclusive sale of such bedsteads; for the 
term pf one year. A référence was made to oné of the masters of this 
court, to take proofs and report to the court the araount of damages which 
the respective défendants were entitled to recover from the complainant 
on the bond in this case. The master bas taken proofs and reported, 
awarding to J. A. Colby & Co. the sum of $700 for their damages, and 
to Meissner the sum of $1,800 for bis damages in the premises; and to 
this report the complainant has excepted on aeveral grounds, but which 
may be stated in two propositions: (1) That this injunction, having 
been awarded after a hearing on the facts upon the judicial finding of the 
court that ^e défendants infringed the complainant's patent, no damages 
can be awarded for this erroneous finding of the court. {Û) That the 
damages awarded each of the défendants are excessive. 
v.35F.no.8— 38 
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The jjbTfver of courts of equity, on application for a preliminary in- 
junctiôh péndenle lite to require from the complainant a, bond tb indemnify 
the défendant sought to be enjoined, as a condition on which such in- 
junction is granted, is too well èstablished to be subject to question at 
this day. 2 Daniell, Ch. Pr. 1666; 2 High, Inj. § 946; Walk. Pat. § 
688; SheUyv. JSranna?!., 4 Fish, Pat. Cas. 198; Fruît-Jar Co. v. Whitney, 1 
Ban. & A. 361. Probably the better authority is that, if a preliminary 
injunction is granted after notice and hearing, without the requirement 
of a bond, the défendant is remediless, except in cases where the défend- 
ant is able to show that the complainant had no probable cause for the 
writ, and obtained it by imposition upon the court. Gorton v. Bwwn, 
27 lU. 489; Sturgis v. Knapp, 33 Vt. 486; Cox v. Taylm-, 10 B. Mon. 
17. But where the court grants pin injunction on condition that a bond 
be filed to indemnify the défendant for damages he niay sustain by it, 
the exacting of such bond is in effect a firiding by the court that complain- 
ant's right to an injunction is so far doublful or uncertain as to make it 
équitable to require a bond; aûd the complainant and Sureties, by giv- 
ing the bond, must be held to hâve accepted the ternis on which the in- 
junction was allowed, and cannot insist that the bond is inoperative to 
indemnify the défendant to the extent of the actUal damages sustained; 
the éléments of such damages and the amount thereof remaining to be 
determined by the court in a supplementary proceeding like this, or in 
a suit at law upon the bond itselfi 

This brings me to the i considération of the question as to whether the 
damages awarded by the master are excessive. The proof shows that, 
within less than a year after the issue of this injunction, the complainant 
found that the manufacture of this elass of folding-beds, or wardrobe 
bedsteads, was unprofitable, and abandoned thêir manufacture for that 
reason; the fact beitig, as it seems from the testimony, that the public 
taste had changed in regard to this classoffurniture; and also that there 
were defects in the spécial structure of such bedsteads that made them 
unacceptable after trial to the public; and the question in this case is, 
hbw. much, if any, daniages did the défendants sustain by reason of be- 
ing restrained from making and selling this spécial form of folding-beds 
during the time this injunction remained in force? It also appears from 
the évidence that at the time the injunction was issued and served 
Meissner had made 55 bedsteads. which were adapted to use with the 
device covered by the complainant's patent, and that he had made a 
contract with the défendants J. A. Coiby & Co., by which he was to fur- 
nish them with the bedsteads at a fixed scale of priées, according to the 
style and finish; and the Colbya were to bave the exclusive right to sell 
them for one year. He had delivered to the Colbys 10 of thèse bedsteads, 
for which they were to pay him $820, and tbey had paid him $500 to 
apply onthebeds so delivered. Colby & Co. sold none of the beds, and, 
80 far as the proof shows, they ail still remain on their hands. Neither 
bas Colby paid to Meissner the $320 remaining due on the 10 beds deliv- 
ered. The master allowed the Colbys as damages the $500 they had 
paid Meissner on account of the 10 beds bought, and interest at 6 per 
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cent.,. amQUjiting to the.sum of $96, and $104 for advertising, making a 
tptal çf $700, ' ' ■ 

I gatHer from tbe master's report that the allowance of $500 to th© 
Colbys was made upon the assumption that the 10 beds they had received 
from Meissnerwere totally worthless; and hence that the Colbys had lost 
practically thé $500 which they had paid for them. I do not think the 
testimonyjustifies this conclusion; but, on the contrary, the proof, when 
taken together, I think, shows that ail thèse Meissner beds are still available 
as furniture, with some slight changes in the springs, or modes of operat- 
ing them, so as to make them acceptable to the public. It is true that 
folding-beds of the pattern in question are not as popular as they were at 
the time this invention was made, but they are still a standard article of 
furniture; and thèse Meissner beds, with some slight altérations in the 
mode of operating them, hâve still a marketable value. It is difficult to 
détermine from the proofs in the case just what that marketable value is, 
although it is undoubtedly considerably less than it was at the time this 
injunution W4s granted; that is to say, the fancy, or craze, if I may caJl 
it so, for this kind of furniture bas subsided, and the beds are now to 
be sold upon their njerits, to meet such demand as there is in the market 
for them. Xhese beds were sold to the Colbys on an average at a trifle 
over $82 eacb, and I think from the proof that I shall be entirely safe, 
and do no injustice to the Colbys, if I allow them a déduction of one- 
half of the cost price for the dépréciation in the selling price of the beds, 
and the expenses for storing and altérations in order to put them upon 
the market, which, in round numbers, I make $410. This sum , it seems 
to me from the proof, wUI make the Colbys entirely wbole for the dam- 
ages they bave sustained. 

The master reported that Meissner's damages by reason of the issue of 
the injunctipn amounted to $3,000, made up of items as foUows: 

Loss of profits on contract with Colby, - - - $1,150 

Lofls on manufacturing the beds on liand, - i - - 1,050 

Damage from stopping of business two months, - - - 300 

Storage of 44 beds from January, 1883, to November, 1885, - 300 

Interest On $1,050 loss in value on cost price of beds, at 6 per cent., 200 

$3,000 

But, inasmuch as the bond was only for the pénal sum of $2,500, he 
found that after paying the Colbys the $700 there was only $1,800 left 
from the proceeds of the bond to be awarded to Meissner, and hence re- 
ported that he was entitled to be awarded the sum of $1,800. As I hâve 
already said, Meissner had made in ail 55 beds. He had sold 10 to the 
Colbys, had given 1 away, and had 44 still left on hand, parûy fi,nished. 
The item of $1,150 for loss of profit on the contract with Colby, which I 
assunae means thatifColbyhad taken thèse 44 beds Meissner would bave 
made $1,160 manufacturer's profit, is, as it seems to rne, a wholly spécu- 
lative loss. It does not followthat the Colbys would hâve sold even the 
10 beds which they had already taken from Meissner, because, as the 
proof shows, the demand was then rapidly declining, and dealers were 
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obliged to makè large concessions in priées in order to make sales at ail; 
and I think the fair presumption from the proof is that the Colbys would 
hâve found it difficult to work off the 10 beds at any such profit as would 
hâve encouraged or justified them in taking any more from Meissner at 
any such priée as would hâve afïorded Meissner the large profit which he 
claims to have lost. In the light of the testimony in the case, it seems 
to me so entirely uncertain whether the défendant Meissner would ever 
have realized this $1,150 if not interfered with by the injunction, that 
it certainly conies within the domain of purely spéculative profit, and 
hence should be disallowed. Meissner was left with the 44 beds on hand, 
and the master finds by the proof that his loss on those beds — ^^that is, 
from dépréciation in value below what it would cost to manufacture 
them — was $1,050. This finding, I think, is justified by the proof. 
The proof certainly shows that Meissner cannot now sell those beds in the 
market at a price which would make him good for the cost of their man- 
ufacture, and probably the master has fixed by the proof about the cor- 
rect amotint, or as near as any one can approximate to it, as to what 
would be Meissner's loss from dépréciation. The proof also shows that 
as to 25 of thèse 44 beds, heldover by Meissner, he might have put theni 
upon the market, and sold them without interfering with the claims of 
the complainaiit's patent, although undoubtedly it wks his purpose at 
the time he màde them to put into them the devices which the complain- 
ant alleged would interfère with the patent. Very slight changes in the 
structure and operating parts of thèse beds would have enabled Meissner 
to have put them upon the market and sold them, if sales could have 
been made, wifhout interfering with any of the claims of the complain- 
ant's patent; and hence I think Meissner is less entitled to the broadand 
équitable considération of the court than he would have been if he had 
done what a prudent business man under the circumstances should have 
done to have avoided loss. The master also allowed Meissner the sum 
of $300 for damage on the stoppage of his business. It appears from 
the proof that Meissner had made extensive préparations for the manu- 
facture of thèse beds, in order to fulfiU his contract With Colby, and in 
anticipation that there would be a very large demand for them. But 
while I am satisfied from the proof that he would have been disappointed 
in anything like the large demand that he expected, at the same tirne I 
have no doubt that Meissner's business was to a considérable extentde- 
ranged at this particular time, and that the complainant should make 
some réparation for such dérangement. I arn not prepared to say' that 
the master haS, under the circumstances, made the' estimate too large, 
and shall,. therefore, leave that item of the master's finding to'' stand: 
The other items of storage, and iuterest on the loss in value; I do not 
think should be allowed. This gives to Meissner the sum of $1 ;G50 dé- 
préciation in value, and $300 for the dérangement of his business, mak^ 
ing $1,350. The report of the master is, therefore, so modified as to 
awa;rd to the défendants J. A. Colby & Co. $700, and to the défendant 
Meissner the sum of $1,350. 
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Graham V. Plano Manuf'g Co. 

(Circuit Court, 2f. D. Illinois. June 7, 1888.) 

Patents for Inventions— Damages fok iNFKraaEMBNT — Rotaltt — Interbst. 
An allowance by a circuit court of three dollars per machine as damages 
for an infringement, not made on the basis of a customary charge, is not such 
an establishment of a flxed royaltjr as will entitle the owner of the patent, 
in a subséquent suit for another infringement, in which he recovered damages 
at the same rate, to interest on such damages from the date of infringement, 
especially where, in another suit, a larger rate was contended for by nim. 

In Equity. On bill for injunction. 

For report of the décision in this case holding that défendant infringed 
complainant's patent, see 33 Fed. Rep. 917. 
Banmngf (fc JSanmnjf, for complainant. 
Gobwn & Thxuihery for défendant. 

Blodgett, J. On final hearing the court found that défendant in- 
fringed the complainant's patent as charged, and entered an interlocu- 
tory decree referring the case to a master to take and report proofs as to 
the complainant's damages. The parties now comé into court and stipu- 
late that the défendant bas manufactured, between the first of the year 
1882 and the llth of February, 1885, at which last date the patent ex- 
pired, 4,624 machines containing the devices which the court, on final 
hearing, held to infringe the complainant's patent; and bave alsostipulated 
that the complainant is entitled to recover at the rate of three dollars for 
each machine so manufactured, and that a final decree may be entered 
fixing complainant's damages on the basis of this agreement, unless the 
court shall be of opinion that complainant is entitled to recover interest 
upon the damages so incurred; and, in case the court shall so find, the 
decree is to be entered for the amount agreed upon, with interest added;' 
that the défendant is not to be considered as consenting to such allow- 
ance of interest or to the decree; the stipulation, as I understand the 
parties, being made solely tp save the delay and expense of a référence. 

It is contended on the part of the complainant that he should be al- 
lowed interest at the rate of 6 per cent, per annum from the end of each 
year for the infringements of that year, on the ground that in the case 
-of Graham. v. Manufactuiing Cb., 24 Fed. Rep. 642, which was a suit in- 
volving infringement of the same patent, decided in 1880, (1 1 Fed. Rep. 
138,) thé United States court for the Eastern district of Wiseonsin fixed 
the damages at the rate of three dollars per machine, and theréfore that, 
at the time défendant 's infringements began, the complainant's royalties : 
for thé tise of the patent had been flxed at three dollars per machine. 
I do not concùr with the complainant's counsel upon this question. The 
proof shows that after the décision in Graham \ . Manufact,uriny Go., the 
-case of Graham v. McCormick^ came up for final disposition on the ques- 

'Fetition for rehearing; unreported. ' See 11 Ped; Bep. '859; taie, 868» '■:•-■■ 
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tion of damages in this court, and in the latter case it was strenuously 
contended in behalf Qf the complainant that the complainant had never 
fixed the ro3'alty at three dollars per machine, but should be allowed at 
least five dollars per machine, as the lowest royalty whiçh the owner of 
the patent had ever given a licensee. The master, hovvever, loUowed 
Judge Dyee's ruling in the Wisconsin case, and fixed the damages at 
three dollars pèr machine, and his finding was confirmed by the circuit 
judge in April, 1885. Undoubtedly, where the owner of a patent bas 
established à customary charge for the use of his patent, the measure of 
his damages in case pf infringement is that charge, with interest from the 
date of the infringement. McCormick v. Seymouf, 3 Blatchf. 224. But 
the royalty or iixed license fee must be established generally, and 
njust be unifom(i,,and proof of a simple license is not enough. Judsmi 
V. Bradford, 3 Ban. & A. 549. I do not understand Judge Dyee's dé- 
cision in the Wisconsin case to proçeed upon the ground of an estab- 
lished customary charge, but h& assumed that three dollars per ma- 
chine, — which was what the owner of the patent had granted one licen- 
see on certain conditions, — as"most nearly measuring or approximating 
the compensation in damages to which- the complainant is entitled." 
Tiie owner of the patent did not, however, acquiesce in this décision, 
but on the next opportunity contended for a larger sum. I therefore 
cqnclude , that no customary charge or royalty had been fixed by the 
ovmer of this patent for its use at the time of the infringements found 
in this case, and shali therefore award damages at the rate of three dol- 
lats per machine, with interest from the date of the interlocutory decree. 



Gard ». Hines. 
(District Court, B. Souih Carolina. June. 19, 1888. 

1. ADMrRALTT— Parties— NokJoiuder. 

Where, on libel in admiralty against respondent as sole owner of the steam- 
Bhlp, it appears that he is only owtier of 18-64ths, and that other persons own 
■ 46-64ths thereof, the libol will be dismissed. 

2. SaME— JUDQMENT OH DeMUEBEB NO BaR TO PlEA. 

Where a libel in admiralty for breach of charter-party allèges that respond- 
ent is the sole owner of the steam-ship, and the charter-party flled therewith 
is made by certain agents of the owners, a judgment on demurrer that the 
libel is not defective for the apparent variance, does not preclude respondent 
from showing by plea the fact that there are other owners, and, as such, nec- 
essary parties. 
8. Samb— Cektificate op Rbgistrt— Estoppel. 

Hor is the respondent precluded from showing in défense that there are 
other owners of certain shares therein, by the fact that the certiflcate of re- 

fistry, dated ÀpHl 20, 1879, delivered by the master for entry into the custom- 
ouse, Bhowed that respondent was sole owner; suCh certiâcate not being a 
document of title, and respondent not inteading thereby to mislead libelant. 



In Admiralty. Libel for breach of charter-party. 
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J. N. Naiham, for libelant. 

J. P. K. Bryan, for respondent. 

SiMONTON, J. This libel was filed for breach of charter-party against 
the respondent, who is alleged in the libel to be the sole owner of the 
British steam-ship West Cumberland. The charter-party attached to the 
libel as an exhibit was made at New York, 5th November, 1887^ between 
the libelant and Simpson, Spencer & Young, agents of the ownersof the 
steam-ship West Cumberland. The respondent demurred to the libel 
upon the ground that the libel was against the respondent as sole owner 
of the steam-ship, and the charter stated that Simpson, Spencer & Young- 
were agents for the owners, thus showingvon its face that others be- 
sides respondents were owners, and so necessary parties. The demurrer 
was overruled. As it admitted the allégation of the libel, the supposed 
variance between the exhibit and the articulations of the libel did not 
warrant the conclusion sought to be drawn therefrom. The respondent 
then pleaded in abatement that he was the owner of 18-64ths of the 
steam-ship, holding thèse shares for his firm of Hines & Bro., and that 
certain other persons, unknown to the proctors of respondent, owned the 
remaining shares of the steam-ship. The libelant joined issue on this 
plea, denying the ownership of any other party than respondent, and 
averring that he was the sole owner, as charged in the libeL The case 
cornes up upon the plea ànd issue thus made. 

At the hearing the libelant interposed two preliminary objections to 
hearing on the plea: That the décision on the demurrer was resjwdicata, 
and the discussion cannot be renewed; second, that the plea in abate- 
ment is bad, in that it does not disclose the names of the alleged co- 
owners. The ruling on the demurrer went simply to this extent: that 
upon the face of the pleadings it did not appear to the satisfaction of the 
court that respondent was not sole owner of the ship. Thé libel artic- 
Tilately propounded that fact. The demurrer pro hac admitted this allé- 
gation. The apparent variance in the exhibit did not cure the admission. 
The plea now allèges as a fact that there are other owners. A différent 
question is presented. This exception is not well taken. With regard 
to the fonn of the plea, there can be no doubt that when one pleads the 
non-joinder of défendants in abatement, especially if thèse areco-owners 
with him, he pleads a fact peculiarly within his knowledge or within 
his reach. To avail himself of the objection he must state who the others 
are, so that in a new suit the'plaintifif" may be advised. In the language 
of the common-law pleading, he must give the plaintiff a better writ. 1 
Chit. PL 446. Were this not so, we might hâve an endless succession 
of pleas in abatement. This rule of pleading, founded upon fixed prin- 
ciples, has force in every jurisdiction. The plea, then, in the case at 
bar, was not good. But the libelant, not excepting to the form, or to the 
sufÉciency of the plea, joined issue thereon. Technically and. logically 
the only question in the case on this issue is the single fact put in issue: 
Is respondent the sole owner of the ship? And if this be decided against 
the libelant, logically and technically, in a forum in which pleadings 



600 FEDEEAIi BEPOETEE. 

are strictly enforced, his case would end. There would be no rooni for 
the inquiry into the merits of such a défense. Such a resuit would con- 
flict with every principle of admiralty administration. Oecasionally re- 
marks fall from the bar- in the discussion of cases which croate an im- 
pression that the science of pleading has no place in this court, and that 
no fixed rules exist by which pleading in admiralty can be tested. It is 
true that the suprême court of the United States has not pursued the sanie 
course with regard to admiralty practice and pleading as it has done, in 
its equity rule 90, with regard to cases in equity. We are lelt to gather 
thèse rules from cases and the few text-books on the gênerai subject of 
admiralty. But the science of pleading controls every court of justice. 
It not only présents in clear and intelligible fonn the issues between the 
parties, but it préserves thèse issues in the record, so that the controversy 
can be settled for ail time, "Pleading is the science and course of alléga- 
tion whereby a party in court présents his demand or défense against the 
demand of the other party, to be made matter of record therein." 1 
Bish. Crim. Proc. § 2. In the language of Kent, C. J., in Bayard v. 
Makolm, 1 Johns.471, "theestablished principlesof pleading, which com- 
pose what is caUed its science, are rational, concise, luminous, and ought, 
consequently, to be touched very carefuUy by the hand of innovation." 
The advantage of an orderly, not to say scientific, System of administra- 
tion is as apparent, in the courts of admiralty; and mischiefs of uncer- 
tainty or inexactness are as positive there as in any other tribunals. 
Story, J., in The Boston, 1 Sum. 328; McKinkiy v. Morrish, 21 How. 343. 
The pleadings in admiralty, however, are more simple and less technical 
than in a court of common law. In the former the pleadings are sub- 
ordinated to the merits of the case, and no cause is allowed to go off or 
to be decided on technicalities only. 

"The technical rules of variance or departure in pleading are disregarded, 
and the court is never precluded from granting the relief appropriate to the 
case appearing on the record and prayed for in the libel, because the entire- 
case is not st^ted in the libel." Dupont v. Vance, 19 How. 171. 

The true office of pleading is to ascertain precisely the points of différ- 
ence between the parties on the merits of their case. Is there a différ- 
ence as to the facts of the case? Or, the facts being substantially agreed 
upon, is theré a différence as to the law applicable thereto? The rules 
of admiralty pleading seek an answer to thèse questions in the most di- 
rect and simple way. Each party, in langnage of his own choosing, tells 
his own story as nearly in narrative form' as is consistent with brevity 
and perspicuity, so that his antagonist as well as the court can be in 
possession of his case. Thèse are respectively what are known as the 
"libel "or "information," and the "answer." AU other methodsof plead- 
ing in admiralty are intended so to complète thèse two statements as to 
reach this resuit. As is said in the case of Dupont v. Vance, above quoted: 

"The libeîant raust propound with distinctness Lhe substantial facts oti 
which he relies, pray for the relief appropriate to them, and ask for pro- 
cess. The respondent must answer distinctly each fact stated in the libel, 
either admitting, denyiug, or declaring his ignorance of them, and allège ail 
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sùch other facts as he may rely upon as a défense in whole or in part to the 
libel." 

Amendments as to ail matters in form are allowed as of course at any 
time. And amendments as to matters of substance, even to'adding new 
counts, may bepermitted by the court before final decree, on such ternis 
as the court may impose. Rule 24 in admiralty. Thèse principles ap- 
ply at every stage of pieading in admiralty. The pleading in admiralty 
consists of the libel or information and the answer. In New York a 
replication is put in. Ben. Adm. §§ 366, 367, 481. It is seldom used 
in this court. If the libel does not state clearly and distinctly ail the 
facts of the libelant's case, it can be excepted to, and, if need be, cor- 
rected. If it contains ail the facts ol the case, and thèse, in the opin- 
ion of respondent, do not show any case for relief, it can be excepted to 
on this ground, and the case can be heard and decided on the exception. 
If he bas a fa et which would bar the action, he can set this up as an ex- 
ception or include it in bis answer. But he must take ail his exceptions 
at once. He cannot interpose one, and then another, and yet another, 
spinning out his défense indefinitely The similar course is pursued 
with regard to the answer. If it be not complète, it can be excepted to 
and amended. If it state no défense, this can be tested upon an excep- 
tion. Thèse exceptions fiU the office of demurrers and pleas in the other 
«ourts. 

Let us apply to this case the broad principles of admiralty pleading. 
It cannot go off on the narrow and technical issue made, ûor will libel- 
ant be held to the resulls of the joinder in issue. Nor in relieving the 
libelant from this will the respondent be held to his defective plea. The 
«vidence discloses the names of the persons alleged to be the other own- 
■ers. The issue of fact is, is the respondent the sole owner of the steam- 
«hip West Cumberland? Thereis in testimony a certifled office copy of 
the ofiicial register of the steam-ship, and also oral évidence to the same 
efifect. The register is kept and recorded, in accordance with the statute 
of Great Britain, at her home port. This shows that respondent on 6th 
November, 1887 , held thelegal title to 18-64 ths of the steam-ship, and that 
other persons at that date owned the other 46-64ths. This establishes 
ihe fact that respondent is not sole owner. Can this action be main- 
tained in this court against one co-owner? The action is for breach of 
a charter-party made between the agents of the owners of the steam-ship 
and the libelant. In its nature it arises from contract; and the contract 
binds the owners jointly. It is the rule certainly in the law courts that 
ail the joint contractors must be joined as défendants. Story, Partn. § 
455. This is the rule in admiralty also. 2 Conkl. Adm. 23; Betts, Adm. 
47; Macl. Shipp. 126; Patton v. Magrath, Rice, 166; Whûe v. Smith, 12 
Rich. Law, 600; Mason v. Eldred, 6 Wall. 235. 

It seems, however, to be the law now in England that one part owner 
can be sued alone for breach of contract for the ship's employment by the 
ship's agents. This is subject to a right to apply to the court or ajudge 
to require plaintifi" to join the other owners who are liable as défendants. 
•Carv. Carr. by Sea, 35. This is clearly under some new English stat- 
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ute changing the law theretpfore existipg. Id. 36. He quotes R. S, C. 
1883, 18. This has no force hère. If, indeed, thelibelant in bringing 
his action had charged the owners of the steam-ship, and had alleged that 
only one of them, to-wit, this respoudent, was known to him, and the 
others were not kpown to him, he perhaps could sustain his libel. Each 
part owner is liable in solido. Story, Partn. § 455. And Benedict says 
that when this is the case the mode above suggested can be adopted. 
Ben. Adm. § 387. But the libel chargea the respondent as sole owner. 
It does not pursue the course suggested by Benedict. 

The libelant, however, contends that, even if the respondent is not sole 
owner, he cannot avail himself of this défense. When the West Cum- 
berland came into this port in Decçmber, 1887, her master delivered to 
the British consul her certificate of registry, dated 20th April, 1879, for 
entry into the custom-house, and by that certificate the respondent's 
name alone appeared as owner of the ship. This certificate of registry 
is a document borne by every British vessel under section 44, Merchant 
§hipping Apt, 1854. It is contended that this estops the respondent 
from now denying his ownership. Estoppel, as the term is known at 
the common law, has no place in admiralty. But if a party by his 
fraudulent act induces another to change his situation, he will not be 
permitted in any jurisdiction to take advantage of his own fraud. There 
is no évidence of any act donc by this respondent. Nor of any repré- 
sentation made by him, or by his authority, when the charter-party was 
made. Nor is there any évidence that when the master of the vessel en- 
tered bis certificate of registry he misled, or intended to mislead, the 
libelant, or that the position of libelant was in anywise changed to his 
disadvantage. Besides this, the certificate itself warned every one by 
a notice upon it that it was not a document of title, and that it does 
not neçessarily contain notice of ail changes of ownership. 

This action cannot be maintained against the respondent alone; The 
axgiJiïneatab incorivenienti has been strongly pressed. It is true that, if 
the rule be insisted upon that ail part owners of a vessel be made par- 
ties défendant to an action for breach of contract, one never can be safe 
in suing them . There may be changes incurred from death , bankruptcy , 
sale, at any hour, unknown eilher to the master, agent, or party con- 
tracting. Rapid as is the transmission of news by cable, such change 
may occur between the sending and the receipt of a cable message. But 
this does not leave the contracting party without remedy. If he deal 
with an agent who signs, as in this case, he can hold him responsible, 
or he may hold the ship responsible, or he may surrender his choice of 
hie forum, and go to the home of the ship. The exception to the libel 
is sustained. 



EOBINSON ». 15,516 BAGS OF SUGAE. 603 



RoBiNSON et al. v. Fifteen Thousand Five Hundbed and Sixtbek 

BaGS OB' SUGAE.' ' 

(District Court, E. D. Nm York. May 13, 1888.) 
Admiraltt — CosTs— Mahshai's Febs— Compromise of Claim— Basis of Comp0- 

TATION. 

The sum paid a libelant in seulement of his claim, and not the amount 
claimed in the libel, is the basis upon which the marshal'B commissions are 
to be determined, under section 839, Rev. 8t. 

In Admiralty. Appeal from clerk's taxation of costs. 

E. B. Convers, for îibelant. 

Martin & Smith, for ciaimant. 

Gutrles M. Stafford, U. S. Marshal, in person. 

Benedict, J. This case coines before the court on an appeal from 
the clerk's taxation of the marshal's fées. The claim set forth iu the 
libel amounted to $1,959.98. After the service of the process by the 
marshal, and before trial, the case was compromised by the parties by 
the payment to the Iibelant of $1,200. Thereupon the marshal pre- 
sented fof taxation his bill of costs, in which he claimed commission on 
$500 at 1 per cent., and commission on $^1,459.98 at i per cent. 
The claimants do not object to the commission of 1 per cent, on the first 
$500, but claim that the i per cent, commission should be on $700, in- 
stead of $1,459.98. The clerk allowed a commission of 1 per cent, on 
$600, and i per cent, on $700. The marshal appealed. 

The question to be decided is whether the marshal is entitled to cal- 
culate his commission on the amount paid by way of compromise of the 
claim, or the amount set forth in the libel as the libelant's claim. The 
words of the statute are: 

"When the debt or daim in admiralty is settled by the parties without the 
sale of the property, the marshal shalt be entitled to a commission of one per 
cent, on the first five hundred dollars of the claim or decree, and one-half of 
one par cent, on the excess of any sum thereof over five hundred dollars." 

In my opinion, where the amount due the Iibelant is not fixed by de- 
cree, but agreed on by compromise, the amount paid by way of com- 
promise to settle the claim is to be considered the amount of the claim 
within the meaning of this statute. Such has always been the interpré- 
tation of the statute, âo far as I know, in this court, and it seems in 
harmony with the décisions upon the subject. See ITie Œntania, 11 
Fed. Rep. 740; The City of Washingtm, 13 Blatchf. 410; ne Ermia, 3 
Ben. 4/1. Thèse cases are not precisely similar to this case, but it will, 
I think, be in harmony with the principle of thèse cases to hold that, 
when a Iibelant agrées to accept a certain sum of money in settlement of 
his demand, that sum becomes his daim within the meaning of the stat- 
ute. Of course the libel could at any time be amended by reducing the 

■Reported by Edward G. Benedict, Esq,., of the New York bar. 
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demand to the amount agreed to be accepted as the libelant's claim, in 
which case there would bfe no ground to contend that tbe amount pâid 
was net the amount of the claim. The clerk's taxation is affirmed. 



The City op New York. 

Macham et al. v. The City of New York et al. 

Circuit Court. S. D. New York. June 25, 1888.) 

1. Collision— FoG— Steamer and Sailing Vbssbi,— Ratb of Spbed. 

The steamer City of New York, outward bound, at 11 o'clock at nlght, în a 
fog in which vessels could net be discovered at more than one-eighth of a 
mil« distant, was steaming 11 knots au bour, ail she could do against tbe 
wind, beadëd tà. by W i W. Tbe bark H., headed about N. E., was sailing 
about four knots. Tbe watch on the steamer beard tbe fog-horn of tbe bark 
about two minutes before tbe collision, and tbougbt from tbe sound that she 
was about one point ofE the starboard bow. The steamer's wheel was put 
bard a-starboard, and tbe steamer continued at f uU speed for about a minute, 
wben tbe bark was seen, going eastward across tbe steamer's bow. Alarm 
wbistles were sounded, the bark lufEed to starboard, tbe steamer's engines 
were reversed, and ber wbeel ported. She was then not over 150 feet from 
tbe bark, and ber beadway could not be stopped. She struck tbe bark in ber 
port side,. and the lattersankalmostinstantly. ifeW, that the steamer violated 
both injunctions of the twenty-flrst sailing rule, in that sbe did not go at a 
moderate speed in a fog, and d.d not slacken speed after bearing tbe bark's 
born, but kept on until tbe danger was imminent. 

2. Samb— Change of Course. 

Tbe steamer also was to blâme in ber movement to port under a bard a-star- 
bpard wheel, wben she could not reliably locate the bark's position by a single 
signal of ber fog -born. 
8. Samb— Injtjdicious Act in Emergenct. 

Tbe bark's change of course in tbe excitement, wben, owing to the miscon- 
duct pf thç steamer, the danger was imminent, and the vessels were witbia 
200 or 300 feet of eacb otber, if Injudicious, was not a fault. 

in Admiralty. Libel for damages. On appeal from district court. 
15 Fed. Eep. 624, 23 Fed. Jlep. 616. 

FINDINGS OF FACT. 

(1) The British bark Helen, an iron vessel of 282 tons register, while 
on a voyage from Havana to New York city, loaded with sugar, was sunk 
by collision with the steam-ship City of New York, June 28, 1879, about 
10:50 p. M. The captain and three of the seamen of the bark were 
drbwned when the vessel sunk. (2) The collision took place at a point 
off the coast of New Jersey, 6} miles from shore, in IQ fathoms of wa- 
ter, 12} miles from Barnegat light-house, and 9} miles from Tucker's 
Beach light-house. The City of New York was a wooden steam-ship, 
242 feet long and 1,715 tons register, having alefirhanded propeller, and 
was bound on a voyage from New York to Havana. Her full speed 
was about 12 knota an hour, and, when going at full çpeed, her head- 
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way could not be stopped, by reversing her engines, within a distance of 
an eighth of a mile. (3) On the night in question the wind tvas blow- 
ing strong from the south-west or the south-south-west. About half an 
hour preceding the collision the night became foggy; so much so that 
vessels could not discover one another at a distance of . not more than 
one-eighth of a mile. During this time, and until within about three or 
four minutes, before the collision, the vessels had been approaching each 
other ; the course of the steamer being about S. by W. } W. , and the course 
of the bark being about N. E. The sleam-ship was going about eleven 
knots an hour, which was ail the speed she could make against the wind; 
the bark was going about four knots an hour; and each vessel kept her 
respective courses until she heard- the fog-signal of the other. (4) Dur- 
ing the half hour preceding the collision, three seamen were 0*n the deck 
of the bark besides the mate; one seaman being at the wheel and two on 
the lookout forward, alternately blowing the fog-horn, and the bark's 
lights were properly set and buming. During the same time, the naviga- 
tion of the steamer was in charge of her second mate; her quartermaster 
was at the wheel; her engine was in charge of a compétent engineer; she 
had a lookout on the forward deck; and her régulation lights were prop- 
erly set and buming. The lookout on each vessel was vigilant. Each 
vessel observed the proper fog-signals. The steamer maintained her full 
speed against the wind until her engines were reversed just before she 
struck the bark. (5) Before either vessel discovered the other, those in 
charge of each heard the fog-signals of the other. At about two minutes 
prior to the collision, those in charge of the steamer first heard the fog- 
horn of the bark, and from the apparent direction of the sound thought 
shei was one point ofif the steamer's starboard bow. Immediately upon 
hearing the fog-horn the mate ordered the wheel of the steamer put to 
starboard and hard a-starboard. The order was promptly executed, and 
the steamer proçeeded on under full speed until those in charge discov- 
ered the sails of the bark. The steamer had run under a hard a-starboard 
helm at least a minute before the bark was seen. Those in charge of 
the steamer then discovered that the bark's course was eastward across 
the steamer's bow. The steamer then sounded successive whistles of alarm, 
and those, in charge saw the bark lufBng to the starboard. Thereupon 
the mate immediately ordered the steamer's engines reversed, and her 
wheel ported, and this order was promptly executed; but she was then 
close to the bark, probably not to exceed 150 feet, and her headway 
could not be stopped in time to avoid a collision, and the steamer struck 
the bark on the bark's port side, her stem striking just forward of the 
bark's mizzen rigging with such force that she penetrated the bark a dis- 
tance of five feet, and the bark sank almost instantly. The whistle of 
the steamer first heard by those in charge of the bark indicated to them 
that the vessels were quite near to each other. They thought the steamer 
wa,s approaching bearing abeam on the bark's port side. Immediately 
after they saw her mast-head light, and then her green light, whereupon 
the mate told.the wheelsman to port the wheel, and called to those be- 
low to saye tbemselves. The man at the wheel had hardly got the wheel 
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bver wben the steamer struck ' 4h* bark. During tbe tîme the steamer 
was tunnin^ under hér haï<J a^stàrbôard wheelshe chànged her course to 
<^e eaâtwiftrd tfaree or four points, and the bark^lifter sheluffed, changed 
her couràe one or two points by thé time the vessels came together. (6) 
By the collision the bark, her*(!argo and freight; together with the Per- 
sonal ieffêcts of thè ofBcers a:nd crew, were totally lost. The value of 
the bark, her stores, and pending freight was $16,289.59. The value 
of the cargo on board thè said bark was the sum of $20,055.43. The 
Personal efifects of Capt. Barclay were of the value of $1,026.25. The 
Personal efifects of the mate, W. H. Taylor, were of the value of $220.83. 
The Personal effects of John Brown were ôf the value of $100. The Per- 
sonal effects of George Camilleri were of the value of $73.87. The Per- 
sonal effects of William Marzan were of the value of $88. The personal 
effects of Jens MoUer were of the value of $55. The steamer also re- 
ceived severe injuries, the aniountof damage approximating $7,000. 

CONCLUSIONS OF LAW. 

(1) The steamer was guilty oî fault in violating the twenty-first rule, 
because she did not slacken her speed when she heard the fog-signals of 
the bark, and also because she did not go at a moderate speed when in 
a fog, and also because she changed her course, and kept on at great 
speed, after she heard the bark's fog-horn before seeing her. (2) The 
bark's change of course was an error in' extremis. (3) That the libelants 
areentitled to a decree against the claimants for the loss of the bark Helen 
and her freight and stores for the sum of $16,289.59, with interest from 
the 28th of June, 1879; for the loss of the cargo the sum of $20,055.43, 
with interest from the 13thdayof June, 1879; for the loss of personal ef- 
fects of Capt. Barclay for the sum of $1,026.25, with interest from the 
28th of June, 1879; for the loss of the personal effects of William H. 
Taylor for the sum of $220.83, with interest from the 28th of June, 1879; 
for the loss of the personal effects of John Brown for the sum of $100, 
with interest thereon from the 28th of June, 1879; for the loss of the 
personal effects of George Camelleri for the sum of $73.87, with interest 
thereon from the 28th of June, 1879; for the loss of the personal effects of 
William Marzan for the sum of $88, with interest thereon from the 28th 
of June, 1879; for the loss of the personal effects of Jens MoUer for the 
sum of $55, with interest thereon from the 28th of June, 1879. The 
libelants are awarded their costs in the district court and in this court, to 
be taxed. 

R. D. Benedict, for claimants. 

George A. Black, for libelant. 

Wallace, J. By the decree of the district court both vessels were 
found in fault for the collision which is the subject of this suit, and an 
apportionment of the loss was decreed. Both the libelants and the claim- 
ants bave appealed. Although the claimants insist that there was no 
fault on the part of the steamer, and that the collision was wholly the 
resuit of the fault of the bark in making a change of course at a time when 
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otherwise the steamer would hâve safely avoided her, the faults on the 
part of the. steamer are so clearly established by the évidence as to de- 
volve upon the claimants the burden of showing that the bark was guilty 
of contributory iault. The testimony of ail the more important witnesses 
in the district court for both vessels was taken by déposition; the mate 
of the steamer beijig the only person who saw ail that took place, who 
was examined in the présence of the district judge. Some additional 
testimony has been taken by th,e parties in this court; but in the view 
of the facts which has been reached, it hasnot been deemed of sufficient 
irnportance to requirespecial considération. The undisputed facts in the 
case are that the collision took place in afog, June28, 1879, at about 11 
o'clppk at night, at a point about 6} miles off the coast of New Jersey, 
12i miles from Barnegat light-house and 9è miles from Tucker's Beach 
iight-house. The steamer struck the bark on the latter's port side, just 
forward of the mizzen rigging, penetrating into her side about five feet, 
and sinking her almost instantly. The Helen was an iron vessel of 282 
tons register, 122 feet long, and was bound on a voyage from Havana 
to New York city, laden with a cargo of sugar. She was commanded by 
Capt. Barclay, and her crew consisted of first and second mate, four able 
seamen , and two boys. The captain and three of the crew were drowned 
when the vessel sunk, The captain went below about 8 o'clock in the 
evening, after giving directions about the course to be kept by the bark, 
and left her navigation in coramand of the mate. The seaman who was 
at the wheel at this time was bne of those who were drowned. He re- 
mained at the wheel until about 10 o'clock, when one of the seamen then 
on the Ipokout was called to take his place, and he was sent forward to ' 
the lookout. From this time until the collision took place, the mate 
was on deck, one seaman was at the wheel, and two seamen were on the 
lookout forward, alternately blowing the fog-horn. One of the seamen 
who was below in the forecastle, and had been kept awake by the noise 
of the fog-horn, got on deck as the vessels struck, and was the only one 
of those below who was saved. The City of New York was a wooden 
steam-ship, 242 feet long and 1,715 tons register. She was bound on a 
voyage from New York city to Havana. Her full steam speed was about 
12 knots an hdur, and her prppeller was left-handed. Her navigation 
at the time was in charge of her second mate, her quartermaster was at 
the wheel, her engine was in charge of a compétent engineer, and she had 
a lookout stationed on the forward deck. Her course, up to the time 
she heard the first signais of the bark, from about 10 o'clock, was about 
S. by W. } W. The testimony indicates that both vessels observed ail the 
régulations in regard to lights and fog-signals, and that the lookout on 
each was properly stationed, and reasonably vigilant. The testimony 
also shows that a,bout 10 o'clock, or shortly after, a fog of such density 
set in that vessels could not discover one another at a distance of more 
than an eighth of a mile, and at intervais could not do so at a consider- 
ably shorter distance. The quartermaster of the steamer testified, in an- 
Bwer to the question how far he could see in the fog, that he could see 
the length of the steamer. The first officer of the steamer, who came on 
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deck while the vessels were in contact, testified that he could not see the 
length of the bark; and the captain of the steamer testifies that after the 
collision he could not see the boats sent out to assist the crew of the bark 
from the time they lôft the side of the steamer until they got bàck. 

It is not open to fair doubt that after the night became foggy the 
steamer maintained substantially her full rate of speed, going as she was 
against thewind, and without sails, until her engines were reversed im- 
mediately before striking the bark. The testimony dénotes that the wind 
was blowing from the south-weat, or between that point and south-south- 
west, and that the steamer kept on at a speed of 11 knots an hour. Nei- 
ther is it open to fair doubt that, at the speed maintained by her at the 
time, her headway could not be stopped, by reversing her engines, within 
a distance of an eighth of a mile. When those in charge of the steamer 
first heard the fog-horn of the bark, they assumed, from the apparent 
direction of the sound, that her bearing was about one point off thesteam- 
er's starboard bow. Immediâtely upon hearing the fog-horn the mate 
ordered the wheel of the steamer put to starboard and hard a-starboard. 
The order Was proraptly executed. When the bark became visible to 
them they discovôred that her course was eastward across the steamer's 
bow, and then saw her changing her direction and luffing to the Star- 
board of her previous course. Thereupon the mate immediâtely ordered 
the steamer's engines reversed, and her wheel ported. This order was 
promptly executed, but the steamer's headway could not be stopped in 
time to avoid a collision. It is entirely clear that the steamer disre- 
_ garded both of the injnnctions of the twenty-first sailing rule. She did 
not slacken her speed when approaching another vessel, so as to involve 
risk of collision; and she did not go at a moderato speed in a fog. That 
she was approaching another vessel so as to iAvolve risk of collision from 
the time those in charge heard the first fog-signal of the bark is suffi- 
«iently manifest by their conduct in pulting her wheel to starboard and 
hard a-starboard instantaneously upon hearing the fog-horn; and it is 
«onceded by ail her witnesses that she kept on at her full previous speed 
until the risk of collision became imminent, if not inévitable. That she 
was not goihg at a moderato speed in a fog is coriclusively established by 
the fact that she was maintaining such speed that she could not effëctu- 
ally check herself, by reversing her engines, so as to avoid collision within 
the distance at which in the condition of the fog another vessel could be 
seen. In stating that the fog was such that vesseis could not discover 
one another more than an eighth of a Aille distant, and that the steamer 
Was not capable, when going at substantially full speed, of stopping her 
headway through the water within a distance of an eighth of a mile, the 
most libéral opinion in favor of the steamer bas been expressed which 
can possibly be indulged upon the évidence. As is stated by Càpt. Dear- 
born, one of the expert witnesses, when vessels can be seen in a fog at 
night an eighth of a mile there is not much of a fog. The committee 
appointed by the British association to investigate the subject state in 
their report that "it appears, both from the experiments made by the 
committee and from other évidence, that the distance required by a screw- 
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steamer to bring herself to rest from fui] speed by the reversai of ber 
screw is independeiit, or nearly so, 6f the poWer of her engines, but dé- 
pends upon the size and bnild of the ship, and generally lies between 
four and six times the ship's Jength." The rule by which to détermine 
whether a given rate of speed is moderate or excessive, in view of the 
particular circumstances of the occasion, is that such speed only is mod- 
erate as will permit the steamer seasonably and effectually to avoid the 
collision by slackening speed, or by stopping and reversing, within the 
distance at which an approaching vessel can be seen. Besides thèse in- 
fractions of the positive rules of navigation the steamer was guilty of fault 
byher movement to port under a hard a-starboard wheel, with unabated 
speed, executed when she did not know the location or course of the 
bark. She could not reliably locate the bearing of the bark by a single 
signal of the bark's fog-horn. So delusive is the apparent direction of 
sounds amid banks of fog in locating the true source that successive obser- 
vations are commonly resorted to for greater certainty, and even then 
such are the aberrations that mistake is not infrequent. She could only 
conjecture the course of the bark, and could not know whether the bark 
was approaching, or was proceeding in the same direction with herself, 
or whether she was running free or beating to windward on the starboard 
tack. Under such cirumstances she had no right to act upon conjecture; 
her duty was to reduce her speed to the lowest rate compatible with her 
efficient control, and proceed circumspectly until she could locate . the 
bark, and ascertain her course, or until further signais indicated that the 
bark was beyond the range of risk. The Northern Indiana, 8 Blatchf. 
92; The Hammonia, 4 Ben. 616, affirmed 11 Blatchf. 413; The Perth, 3 
Hagg. Adm. 414; The James Watt, 2 W. Rob. 270. When such faults 
on the part of a steam-ship are shown, her owners are prima fade responr 
sible for the collision, and must exonerate themselves by satisfactory 
pïoof that the sailing vessel was also guilty of misconduct which pro- 
duced or contrib'uted to the collision. Waring v. Clarke, 5 How. 466; 
The Oregon, 18 How. 570. 

The fault imputed to the bark by the claimants is the only one which 
could plausibly be assigned under the circumstances of the case, — that 
she changed her course after she became visible to those who were in 
charge of the steamer. Inasmuch as ail the witnesges agrée that this 
took place when the vessels were in plain sight of each other, the case 
résolves itself into the inquiry how far the vessels were apart when this 
change was made. The witnesses for the bark, while they differ in the 
détails given, agrée that the fog-whistle of the steamer, wben first heard 
by them, seemed to indicate by the direction of the sound that tbpsteam- 
ejr's bearing was abeam on the bark's port bow; that very shortly after 
kearing her whistle they saw the steamer's mast-head light, and then her 
green light, so near as to render a collision apparently inévitable; and 
that then the mate of the bark told the man at the wheel to port the 
bark's wheel, and shouted to those who were below to save themselves. 
The testimony of the wbeelsman, the lookout, and the engineer of the 
steamer so strongly confirms the testimony of the witnesses for the bark, 
v.35F.no.8— 39 
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to the effect that 4he bark's change of course was not made until the ves- 
sels were so close together thaï; a collision was unavoidable, that it does 
not seem neoessary to dévote anytime to the attempt to ascertain what 
the course of the bark was previously to the time this change was made. 
AU the witnesses for the steamer agrée that the bark's change of course 
took place under their observation, and that the steamer sounded an 
alarm of successive blasts of her steam-whistle, and reversed her engines. 
The ofâly successive blasts of the steamer's whistle which were given 
while the vessels were approaching each other were given at the same 
time when the order to reverse was given by her mate. The mate testi- 
fies that when he saw the bark opening out her masts so that he could 
see the sails between the masts, he ordered the wheelsman to port the 
helm, blew a gênerai alarm at the steam-whistle, and rang the engine 
bells to slow, stop, and reverse, and that he was not more than four sec- 
onds in blowing the alarm, and four more in completing the signal to 
reverse. The engineer testifies that the Sound of the gong had not stopped 
* when his engine was reversed; that he stood where he could lay his hand 
on the reversîng gear; and that not more than from 15 to 20 seconds 
elapsed after hearing the first of the four bells of the order to slow, stop, 
and back before he felt the jar of the collision. The captain of the steamer 
was in the room abaft of the pilot-house, was awakened by the alarm- 
whistles, and stepped instantly into the pilot-house; and he testifies that 
when he got there the vessels were then close together, or, giving his es- 
timate, were about 40 feet apart. The violence of the blow given by the 
steamer to the bark shows that the steamer was under rapid headway 
when she struck the bark. According to the testimony of the steamer's 
lookout, the bark did not change -her course until after the alarm-blasts 
of the steamer's whistle were sounded, and the steamer's wheelsman cor- 
roboratfâ the testimony of the lookout in this respect. The mate of the 
steamer is the only witness for -the claimants who states that the bark 
changed her course before the alarm was sounded. The helmsman of 
the bark tesMfies that he had not got her wheel fairly over in executing 
the order to port the helm, when the steamer stïuck the bark. 

It is insisted for the claimant that the bark changed hei course four or 
five points to the starboard. Doubtless, if this were true, such a change 
could not hâve been made wheb the vessels were within 200 or 300 feet 
of each other. If it could be demonstrated that at the time of the col- 
lision the bark was headed about E., and that her course previous to the 
chMige was N. E., the argument for the steamer would be convincing; 
but this cànnot be demonstrated unless the testimony of the helmsman 
of the steamer, who gives the oûurse on which the steamer was headed 
when the bark's change of course took place, and also when the collision 
took place, is accepted as correct. It is highly improbable that, in the 
excitement and confusion of the moment, the helmsman of the steamer 
loôked at his compass so carefully as to accurately note the steamer's 
course when he was ordered to put his wheel hard a-port, and agàin when 
the collision took place. Equally improbableishis testimony that, whila 
the steamer was undôr a hard a-starboard helm, her course was only 
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cbanged aboul three-qùartéràof a point, althotigh aW was ranniag at full 
epeed for a minute under thathelm, and that, wh^le she was under her 
iielm hard a-port, at the time she was reveising her enginés, her course 
was changed to a point and three-quarters to starboard. She dould not 
hâve been a half minute under the helm hârd a- port. The gênerai course 
of the bark aiter 8 o'clock in the evening may be assumed to hâve been 
àbout N. E,, or N. E. } N. This was the conclusion reached by the 
district jtidge, upon considérations which are very convincingly stated in 
îiis opinion. It may be çonceded that her mate, who is the Quly wit^ 
ness who attempts to give her course by the compass, is not entiUed to 
any crédit. The testimony of the diver of the Marine Wrecking Com- 
pany, who visited the wreck a few days àfler the collision, shows that 
she was lying upon the bottom of the océan headed about N. N. E., on 
a line parallel with the shore. This fact alone might not be enough to 
authorize the conclusion that she was headed N. N. E. at the time of 
the collision; but it is entitled to considération asmeasurably supporting 
that theory, and is more persuasive in fixing her heading approximately 
than are the conjectural opinions of the witnesses, formed in the excite- 
mentand confusion of the moment, who. think she was headed àboat E. 
If she was headed about N. N. E. when she was struck by the steamer, 
she did notchange her course more than a point and a half under her 
port helm, àpd such a change wonld be cohsisteRt with the testimony 
respecting the proximity to the vessels when it was made which bas been 
adverted to. It is not unreasonable to infer thât the steamer, while run- 
ning a minute under her hard a-starboard helm, thus covering a distance 
of four times her length, changed her course to the eastward three or 
four points, and that in the short distance during which she was under 
her hard a-port helm with her engines reveiised she çould not, bave been 
influençed materially to starboard. See White, Nav. Arch. 630-637. 
Upon this assumption, if the bark's course was changed one or two points, 
the steamer would hâve struck the bark at the angle shown in the dia- 
grams of the libelant's witness Hagerty , and the claimant's witness Brown. 
It may be that the mate of the steamer is correct in the statement that 
the bark changed her course before the sounding of the steamer's alarm- 
whistles, and that the helmsman and lookout of the steamer are mis- 
taken in supposing the change to hâve been made afterwards. But in 
yiew of the testimony of the steamer's witnesses as to what took place 
after the bark became visible to them, it can hardly be doubted that a 
half minute must hâve elapsed after that time before the change of course 
was made. As the bark was not visible more than an eighth of a mile 
away, and as the vessels were approaching each other not far from the 
rate of 1,400 feet a minute, it is plain that they must hâve been very 
near together when the change was made; and even if a less time than a 
half minute elapsed, they were probably within 200 or 300 feet of each 
other. For thèse reasons the conclusion is reached that the bark's change 
of course was not a fault, but, if injudicious, was made when the vessels 
were very near to each other, and was caused by an error of jadgment 
on the part of the mate, committed in the excitement and alarm of the 
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moment, when, owîng to the misconduct of the steamer, the vessels were 
in a situation which did not permit him to deliberate. The case is there- 
fore one for the application of the rule which is well stated in The CarroU, 
8 WaU. 302: 

"Fault on the part of the sailing vessel at the moment preceding collision 
does not absolve a steamer wlilch has suflered herself and a sailing vessel to 
gf t in suoh dangerous proximity as to cause inévitable alarm and confusion, 
and collision as a conséquence, The steamer, as having committed a far 
greater fault in allowing such proximity to be brought about, is chargeable 
with ail the damages resùlting from the collision." 



Mershon V. The Ramapo.* 

{Distriel Court, E. B. Nm York. May 29, 1888.) 

CoLiiisiON— Eetwbbn Stbam and SAiii— Change op Course — Bvidencb. 

Tl'.e scliooner M. and a car-float va tow of the tug R. coUided near the 
mouth of ihe Kill von Kull. The tu? alleged that the schooner did not hold 
her course. The schooner's crew, and the master of another schooner in the 
vicinity at the time, testifled that she did. Held, that the account of the col- 
lision given by the master of the tug was highly improbable; that the schooner 
did not change her course, and was entitled to recover her damages. 

In Admiralty. Ijibel for .damages. 
Carpenter <fc M)â/iCT', for libelant. 
Wï/aœ, AdOma & MacUin, for claimant. 

BenedIct, J. This is an action to recover for damages to the lihel- 
«nt's schooner, the George B. Markle, caused by a collision betweenthat 
schooner and à car-float, at the time in tow of the tug Ramapo. The col- 
lision occiirred near the mouth of the Kill von Kull, in November, 1886. 
Thewind was from the south-east, — a good sailing breeze, — the tidewaa 
ebb, the schooner was beating eut close-hauled on the starboard tack, 
sailiog under a jib, foresail, and a reefed mainsail. The weather was 
dlear. ' The question of the case is whether the schooner held her course. 
On the part ofthe schooner, the testimony of the master and thetwomen 
composing the cfew is positive to the effect that the schooner held her 
course, and they are confirmed by the testimony of the captain ofthe 
schooner Niantic, which was sailing into the Kills as the Markle was 
beating ont; This witness testifies that the Markle was close to the wind 
ail the tiriie, and iiever changed. In opposition to the testimony pro- 
duced by the libelant, the master of the Ramapo gives upon the stand a 
reinarkable statement. He testifies to five successive luffs of the schooner, 
ahd five successive alarms given by him, and that the schooner fell off 
four tîiûes, àll after she came in sight upon the starboard tack. Thia 
account of the collision differs from the account set forth in the answer, 

^Reported by Edward G. Benediot, Esqi, of the New York bar. 
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and différa from the account given by the other wîtnesses called on be- 
half of the claimant to testify to a failure on the part of the schooner to 
hold her course, and is highly improbable. In view of such an account 
given by the master of the tug, I hâve little hésitation in believing the 
account given by the masler of the schooner, According to that account, 
no fault was committed in the management of the schooner. The decree 
must be for the libelant, with costs, and a référence to ascertain the 
amount of damages. 



The Baltimork.* 

The Lackawanna. 

HoBOKEN Land & Imp. Co. V. The Bai^timobb. 

Pbnnsylvania R. Co. v. The Lacskawanna. 

{Bisiriei Court. E. B. New York. December 9, 1887.) 

(JoiiMSiON — Betwbbh Stbamees — Disobedibnce of Rulk 19, Natigatiom 
Lawb. 

The ferry-boat Baltimore started from her New York slip, bound for Jersey 
City, and took a course of S. W by S. 8he sheered one point further sonth, 
to pass under the stem of the ferry-boat Delaware, and this sheer broughi 
her on a course crossing that of the ferry beat Lackawanna, which'was com- 
ing up the ri ver, and w ith tlie latter on her port hand. Th e Lackawanna ported, 
to pass under the stem of the Baltimore, but the latter again starboarded her 
■wheel, and the two ferry-boats came in collision. Reld, that the situation of 
the boats was such as to make rule 19 operative, which required the Balti- 
more to hold her course. Her second change of course, therefore, was in dia- 
obedieuce to this rule, and was the fault that caused the collision. 

In Admiralty. 

Ahheti & PaUer, for the Lackawanna. 

JStdiite (1: TFcwrf, for the Baltimore. 

Benedict, J. An examination of thèse cases, aided by the briefs of 
the advocates, lately submitted, has confirmed me in the impression 
formed when the witnesses were examined last summer. As I view the 
cases, the cause of the disastrous collision out of which they arose waa 
the failure of the pilot of the Baltimore to obey the nineteenth rule of the 
navigation laws. The Baltimore, on starting from New York, took thè 
direct course from her slip; this was S, "W. by S. When on this course, 
the ferry-boat Delaware, bound up the river ahead of the Lackawannaj 
biew to the Baltimore, and the pilot of the Baltimore says, "I hauled her 
down aboutS. S. W. first, to clear him." This brought the course <rf 

> Affirmed on appeal, see post, 614. 
Reported by Edward G. Benedict, Esq., of the New York bar. 
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4hq iB^Uipiore jone ipoint fttrthet to the southward than béfore,. but left 
iier.upqna couree crossiiig the. course of the Lackawanna, then coming 
np beloifr, TOd having the Baltiiaore on her starboard side. The prox- 
imity,of the tvîo.vessels at that time was such as to make rule 19 oper- 
^tive, And, the; tiûq rnade it the duty of the Baltimore to hold her course, 
apd the iduty of the Lackawanna to avoid her. The Lackawanna, in 
çpnflpUanee w:ijth.the rule, iported, and commenced to sheer to the east- 
ward. This she did before the Baltimore straightened her course down 
the river. After the Lackawanna commenced her sheer to eastward, the 
pilot ofthe Baltimore, as he himself says, blewtwowhistles, and straight- 
ened her course down the river. This second change of the Baltimore's 
course was made in disobedience of iule 19, and it was the fault that 
caused the collision. It was no fault in the Lackawanna to sheer to east- 
ward when she did. She had the right se to sheer and allow the Bal- 
timore to cross ahead of hér, for the course of the Lackawanna was then 
Crossing the course of the Baltimore, and the Baltimore was on the Lack- 
awanna's starboard side. It was no fault in the Lackawanna to hold that 
sheer when once taken, for she had the right to suppose that the Balti- 
more, when she saw the Lackawanna swing to east in pursuance of the 
rule, would of course pass down on the outside, as could then hâve 
been donc ivithout difRculty. This view of the case renders it unnec- 
,essa,ry tpconsider the other points discussed by the advocates. In ao- 
cordance with this view the libel of the Pennsylvania Railroad Company 
against the Lackawanna must be dismissed, with costs, and the Hoboken 
Land & Improvement Company must recover of the ferry-boat Baltimore 
the damages resulling from the collision in the pléadiugs meutioned. 



The Baltimorb.1 

The Lackawanna. 

HoBOKBN Land & Imp. Co. v. The Baltimorb. 

Pennsylvania E. Co. v. The Lackawanna. 

(Circwit Court, E. D. New York. July 12, 1888.) 

In Admiralty. On appeal from district court, ante, 613. 
Abbett dé Fuller, for tlie Lackawaana. 
Biddle & Ward, for the Baltimore. 

Bxatohfoed, Justice. The views and conclusions of the district Jndge in 
thèse cases are conciirred in by me. Let tliere be a decree for the libelants in 
the suit brouglit against tlieBaltiuiore, for $2,194.38, with interestfromApril 
6, 1886, and for $1,200, with interest from the date of the Commissioner's re- 
port, alid for their costs in the district court, taxed at $255.85, and for their 
costs in this court, to be taxed; and let there be a decree dismissing the Ubel 
in the suit brought against the Lackawanna, with costs to thd claimant in the 
district coart, taxed at $37.85, and with its costs in this court, to be taxed. 

>Aiarmmg ante, 613, 
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The Nettib. 

The William Okb. 

Thë a. C. Hopson. 

{Dîstrtet Oowt, N. J). New York. July 8, 1888 ) 

Ooi.iii8ioif— Bbtwebn Tow and Vbssbl AT Dock— TowiHo with Loko Haw- 

8EB. 

The tugs Orr and Nettie were proceeding np the Hudson river, about 35 feet 
from the east bank, at a point where the cbannel was 400 feet in width, with 
the canal-boats Duryea and Hopson in tow behind, ail in line, making the tow 
nearly 500 feetin length from the bow of the Orr to the stern of the Hopson, 
when the Hopson sheered to starboard, and strnck the canal-boat Lyons, ly- 
ing unloaded at her dock, and cansed the injuries complained of. Itappears 
that the current was rapid, the water exceptionally high, and the channel part 
of the Way narrow and dangerous. Eeld that, in the circumstances, the tngs 
were in fault in making up such à tow, and in }>as8ing so close to the dock, 
and that the Hopson was also in fault, for permitting herself to he towed in 
that manner, and thereby contributine to the injury, whether also in fault 
from bad steering, improper construction, or improper loading, or not. 

In Admiralty. Libel for damages. 

Hyland & Zabrkhie, for libelant. 

W. E. Kissdburgh, for The Nettie and The Orr. 

/. M. Landon, for The Hopson. 

CoxE, J. The owner of the canal-boat Nathanîel Lyons brîngs this 
libel against the steam-tugs Nettie and William Orr, and the canal-boat 
A. G. Hopson, to recover damages for injuries received by reason of their 
alleged négligence. On the 26 th of April, 1887, the Lyons, unloaded, 
was lying at her dock at Troy, N. Y., on the easterly side of the Hudson 
river. On that day the tugs Nettie and Orr were proceeding up the river 
from West Troy to the state dam lock with the loaded canal-boats A. C. 
Hopson and W. F. Duiyea in tow. They were in the following order : the 
Orr, the Nettie, the Duryea, the Hopson. The hawser from the Orr to 
the Nettie was about 40 feet in length, that from the Nettie to the Dur- 
yea was about 150 feet, and that from the Duryea to the Hopson was 
about 30 feet. The tugs are each about 50 feet, and the canal-boats 97 
feet, in length. The entire distance, therefore, from the bow of the Orr 
to the stern of the Hopson was not far from 600 feet. Opposite whero 
the Lyons lay, and about 450 feet distant, was an island. On the day 
in question, by reason of a freshet, this whole space was navigable. The 
tngs took a course about 35 feetirom the east bank of thejiver. Whea 
the Hopson was opposite the Lyons she sheered to starboard, and struck 
the latter four or five feet aft of the blufif of her port bow, causing the in- 
juries complained of. 

No négligence can be imputed to the Lyons. She was rightfuUy at 
the dock, and did notbing to produce the accident. The NeUie, 7 Ben. 
497. The tUgS: were clearly in fault in attempting to tow two loaded 
canal-boats, one behind the other, up a rapid current, rendered more 
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dangerous by the présence of exceptionally high water. Eacli tug should 
hâve proceeded with a canal-boat lashed to her side or towed behind with 
a short hawser. Even in the order adopted ihere was no apparent need 
'for 220 feet of line. A tow so naade up was sure to prove unwieldy in 
any circumstances; but when it is remembered that for part of the jour- 
ney it was necessary to proceed up a comparativelj'- narrow and treach- 
€rous channel, \vhere obstacles were quite likely to be encountered, the 
négligence is far more apparent. The British Empire, 24 Fed. Rep. 493; 
The Margard, 94 U. S. 494. It is, perhaps, true that it was more con- 
venient for the tugs to tow as they did, and that better time could thus 
be made, but such considérations should not be permitted to outweigh 
those of safety. Again, there was no necessity, with the channel over 
400 feet in width, to tow so nëar the dock, and especially so in view of 
the unmanageable character of the tow. The Active, 22 Fed. Rep. 175; 
The C. P. Raymond, 26 Fed. Rep. 281; The Uncle Abe, 18 Fed. Rep. 
â70. It is said, in exculpation of the tugs, that the Hopson was unskill- 
fully steered, that she sheered badly ail the way up the river, and that 
bad managénaent in this particular caused the collision. If this were so, 
it was, or should hâve been, known to the tugs, and only adds to their 
imprudence in proceeding. 2%e Fm. Murtaugh, 3 Fed. Rep. 404; The 
Nickoïson, 28 Fed. Rep. 889, 894. Other faults are charged which are 
ail attributable to the fundamental error in the make-up of the tow. 
There is évidence tending to show that the tugs stopped or slackened 
speed when the Hopson was nearly abreast of the Lyons, and that the 
Orr droppèd down to aid in landing the boats. It is argued that this was 
a dangerous and improper maneuver, for the reason that a strong eddy 
tide set towards the shore near where the Lyons lay. The Hopson, it ia 
said, having ceased to advance, and having thus lost steerage-way, waa 
earried over by the current against the Eyons. The évidence, however, 
is 80 contradictûry that it isnot easy to reach a satisfactory conclusion 
upon this branch of the case. 

Regarding the Hopson, it must be held that her négligence contributed 
to cause the accident. The impression left by the proof, and also by the 
manner in which Ihe collision occurred, is, that when the Orr threw ofif 
her line the Nettie's speed was diminished, causing a momentary slack- 
ening of the hawser, and that this, together with the improper or inat- 
tentive steering of the Hopson, caused the collision. On the way up the 
river she sheered frequently, either through the unskillfuiness of the 
steersman, or because she refused to answer her helm. It is immaterial 
whether she was improperly handled, or improperly constructed, or im- 
properly loaded; in either event, her master, knowing the defect, and 
the dangers liable to resuit, should not hâve permitted her to be placed 
in a position attended with so much risk and péril. He should hâve 
insisted upon being taken to his destination by a single tug, in the man- 
ner before indicated, and not at the tail of a tow 500 feet in length. 
In contemplation of law the Hopson was as responsible for the make-up 
ôf the tow, in some respects, as were the tugs. TheBordentoim, 16 Fed. 
Rep. 270. 
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The libel, inter alia, charges négligence on the part of the tugs in the 
foUowing particulars : "Mrst, in towing the said canal-boats by means of 
such long hawsers; second, in towing said canal-boats tailed on one after 
the other, instead of taking them alongside; ihird, in having the tugs 
one ahead of the other, instead of being alongside each other." The 
answer of the claimant of the Hopson, who was her master in command 
on the day of the accident, specifically admits the truth of thèse alléga- 
tions. Before the hawser from the Duryea was fastened to his bow thèse 
concededly négligent acts were perfectly obvions to him. He was under 
no obligation to proceed. He could hâve insisted upon being towed in 
a safe and proper manner, Having deliberately and voluntarily placed 
himself in this exposed and dahgeroùs position, it is not easy to see how 
he can be relieved of the charge of négligence. The libelant is entitled 
to a decree against the tugs Nettie and Orr and the canal-boat Hopson, 
with costs, and a référence to compute the damages. 



The Parbagut.' 
Wbight et al. v. The Fabragut. 
, {DiêtHct Court, 8. D. New York. June 8, 1888.) 
Coi.i.isioT!r— Betwebn Stbambbs— Attemptino to Ceoss Bow — Delat m Sio- 

NAI,ING. 

The steam-bottt M. was coming with the ebb-tide down the Brooklyn aide 
of the Bast river, preparatory to rounding to her slip on the New York shore. 
The Fulton ferry-boat F., on her way from New York to Brooklyn, aboùt 
two-thirds of the way across from the New York shore. and 200 or 300 feet 
further from the Brooklyn shore than the M., was beaded nearly uprjver.the 
F. nearly straight down. The F., by a signal of two whistles. directed the 
M. to go to the left between her and the Brooklyn shore; but the latter, when 
about 250 yards distant from the F., ported her wheel to round ahead of the 
ferry-boat. As soon as this was observed by the ferry-boat, she backed, but 
her bow struck the port side of the M., causing the injury for which this suit 
was brought. Held, that the whole fault was the M.'s; that each having the 
oiher on her own starboard side, when only some 350 yards apart, the M. snould 
hâve kept her course, and was to blâme for unnecessarily and unjustiflably 
attempting to cross the bows of the ferry-boat, and for not signaling much 
earlier, if that had been her intention; and that the latter was without fault,- 
since there was'uo apparent risk of collision until the M.'s sudden change or 
course, and the F., as soon as this was perceptible, stopped, and backed 
strong. 

In Admiralty. Libel for damages. 
Oeo. A. Black, for libelants. 
B. D. SiUiman, foi claimant. 

Brown, J. At about half past 8 o'clock in the momîng of April 18, 
1886, the libelant's side- wheel passenger steamer Morrisania, in making 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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her trip frbm Hîirlem to pier 22, East river, just above Fulton ferry on 
the New York side, came in collision with the ferry-boat Farragut, which 
was Crossing tbe Fulton ;ferry from New York to Brooklyn. The tide 
was strong ebb. The Farragut had got about two-thirds across the river 
towards the Brooklyn, shore, aàd was heading nearly straight up river, 
when her bows struck the port side of the Morrisania at an angle of about 
45 degrees. The place of collision is most nearly fixed by Mr. Delaney, 
who saw the collision from the gateway of the Annex slip, which is im- 
mediately below the Farragut's slip on the Brooklyn side. Above the 
Brooklyn bridge the Morrisania had crossed to within a few hundred feet 
of the Brooklyn shore, and corne under the bridge probably not over 400 
feet distant from the Brooklyn abutment, heading about straight down 
river, and designing to round to against the ebb-tide, so as to land her 
passengers. at pier 22 on the New York side. Such was the usual and 
proper mode of landing npon jtbe strong ebb. Before the Morrisania 
reached the bridge she was seen by the pilot of the Farragut, who was 
then about 1,200 feet below the bridge, and who gave a signal of two 
whistles, designed, as he alleged, for the Morrisania. The witnessea for 
the Morrisania testify that a tug-boat was at that time crossing the bow 
of the Farragut towards theiBrooklyii shore, and that the tug-boat an- 
swered the Farragut's two whistles with a similar signal, and that they 
understood that thôse signais had'been designed assignais between those 
boats. The witnessea of the Farragut say that the tug-boat was not in 
a situation torequire signais to bè given tô her, and that npne were given 
to. her; but , that, getting no answer from the Morrisania, they shortly 
afterwàrds gave her a second signal of two whistles; that very soon there- 
after the Morrisania was perceived tobe sheering towards the New York 
,j^hore,'and at tbb same time à signal of one wliistle was received from 
, her; whereupon the Farragut's engines were reverséd, as soon as possible, 
aud that at the moment of collision she was under sternway. The wit- 
nesses for the Morrisania statè that after the firg^ two signais of two 
blastseach, between the Farragut and the tug, thé Morrisania, when a 
little below the bridge, gave a signal of one whistle to the Farragut, and 
put her wheel hard a-port; that the Farragut answered iramediately with 
a signal of two whistles; that the Morrisania then slowed and stopped 
her engines, and blew another signal of one whistle, and that the Farra- 
gut continued to come on i;intil within a length, when she stopped and 
backed; that at the last signal of one whistle the boats were estimated to 
be about 100 yards apart, and at the Morrisania's first whistle, from 300 
to 400 yards. Taking into account the strong ebb, the Morrisania was 
making about twice the speed by land that the Farragut was making. 
The place of collision being only abôut 600 feet below the bridge, and 
the Morrisania's first signal being given when she was somewhat below 
the bridge, the two boats could not hâve been more than about 250 yards 
apart at the Morrisania's; first signal, the Farragut being at least 150 
yards below her slip. The mate of the Morrisania says that the lattef 
was already swinging to starboard under a port wheel, having the Far- 
ragut nearly ahead, and it is qlear upon ail the testimony that as the 
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Morrisania passed under the bridge, before she whistled, shè was from 
200 to 300 feet nearer to the Brooklyn shore thân the Farragut, and that 
each then had the other on her own starboard hand, the one heading 
nearly straight up river, the other nearly straight down. 

1. Upon the foregoing facts, the whole blâme for the collision, in my 
judgment, must rest with the Morrisania. There Was nothing in the 
way to pïevent the boals from passing each other starboard to starboard, 
by keeping the directions they had when the Morrisania was under the 
bridge, and not more than 400 or 600 yards distant from the Farragut. 
There was at that time no risk of collision, as each was heading so as 
to clear the other without change of course, and the Farragut did not 
need to make her swing towards her slip so soon as to interfère with the 
Morrisania's course to round astern of her. In this respect the case dif- 
féra from that of The John S. Darcy, 29 Fed. Rep. 644. The collision 
was brought about by the Morrisania's swinging to starboard under a 
port wheel to cross the Farragut's bows. There was no necessity for this 
dangerous maneuver. She could bave rounded to and made her wharf 
on the New York shore just as well by keeping on her course between 
the Farragut and the Brooklyn shore, so as to round to astern of the 
Farragut. Nothing but a fixed and well-known custom to pass ahead of 
ferry-boats in the situation of the Farragut could warrant the Morrisania, : 
under such circumstances, in attempting to pass the Farragut's bows, or 
require the latter to give way. The évidence does not establish any Siich 
custom, even if such a dangerous practice, if establi^hed, could be up- 
held aslawful. The Morrisania, moreover, if designingto cross ahead of 
the Farragut, was bound to give a signal indicating her intention much 
earlier than she did., Her witnesses estimate the distance when she sig-; 
naled at only 800 or 400 yards, while the proof, I think, shows that 
they were not at the time of her first signal over 250 yards apart, This 
was far less than the inspector's rules require, and far less than was prac- 
ticablCi The Morrisania had no right, under the circumstances, to 
change her course, and cross the Farragut's bows, unless she could dà so 
safely, and without obstructing the Farragut's course. The resuit, sbpws 
that the Morrisania was not only wholly unable to do so, but that the 
collision occurred even though tlte Farragut stoppâdand backed cônàd- 
erably, if she did not get actual sternway. .■.■■:•'. 

2. The Farragut, so far as I can see, did ail that she was called on tô.do 
to avoid the collision. She had no reason to apprehend any danger until 
the Morrisania swung to starboard, -, Before that the Farragut, according 
to her own testimony, had twice signaled to the Morrisania, the first 
signal being before the latter had reached the bridge. It was doubtless; 
the duty of the Farragut to stop and back as soon as she had reason to 
believe that the Morrisania would not keep to the eastward, and was 
me^ning to cross her track. Butas the maneuver of the Morrisania in 
swinging to starboard across the Farragut's bows was unjustifiablej: and 
was not to be expected, and as the collision was primarily brought on 
by her wrongful maneuver, before the Farragut can be held, it must ap- 
pear with reasonable clearness and certainty that the Farragut difL sot 
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stop and back as soon as the détermination of the Morrisanîa to cross her 
bows was plain. The proof does not, I think, establish this point. The 
testimony of the officers of the Farragut is that they stopped and backed 
instantly, as soon as the swing of the Morrisania was perceived, and there 
is no indication that they were not properly watching her movements. 
The Morrisania obeys her helm quickly. The space within which her 
change was made was very short. 'Phe time must hâve been brief, prob- 
ably hardly more than twenty or thirty seconds; and nevertheless the 
Farragut got five or six révolutions backward. I cannot find, tlierefore, 
on her part any négligence or want of promptness in the observance of 
the rules as soon as the risk of collision was discernible. The Greenpoint, 
31 Fed. Rep. 231; The John S. Darcy, 29 Fed. Rep. 644. The libel ia 
dismissed, with costs. 



Akdan s. s. Co., Limited, v. Theband et aU 
(District Court, 8. B. Nm York. May 29, 1888.) 

1. BHippisro — Chaktbh-Partt — Bill of Ladino. 

As between ship-owner and charterer shipping his own goods, the charter 
Controls the hill of lading where there is différence between them. 

2. Samb— Liberty to Assist Other Vessels. 

A clause in a bill of lading giving the vessel "liberty to call at any port or 
ports for whatever purpose, » * * and to tow and assist vessels in ail situ- 
ations, " when the charter gives no such liberty, will not warrant, as againt,t 
the charterer, a material déviation to assist a disabled vessel. 
8. Same. 

Liberty given a vessel to call "at any port or ports," or to tow and assist 
vessels " in ail situations, " refers to ports along the course of the voyage spec- 
ifled, or vessels met with in the ordinary course of such voyage. Hence, 
where a vessel after loading proceeded 40 miles directly out of her course to 
take in tow a disabled vessel, and was detained by such towage about seven 
days, heid an unjustJflable déviation, rendering the vessel liable to the char- 
terer for the increased premiums of iusurance, and interest on his goods dur- 
ing the delay. 

In Admiralty. Action for balance of freight. 
Whitehead, Parker <fc Dexter, for libelant. 
Wlng, Shmdy <fc Putnam, for respondenta. 

Brown, J. In November, 1887, the respondents, by wrîtten charter, 
agreed to furnish the British steam-ship Ardanach a full cargo of hemp in 
baies from Progresso, Mexico, to New York. On the 23d or 24th of No- 
vember a cargo Was accordingly shipped at Progresso, a portion of which 
was to be delivered to the respondents. A bill of lading therefor was 
signed by the master, which reserved "liberty to call at any port or ports 
for whatever pïirpose, to sail with or without pilots, and to tow and assist 
vessels in ail situations." The charter did not contain any such reser- 

. > Reported by Sdward G. Beuediot, Ksq. , of the New York bar. 



AKDAN 8. S. CO. ». THEBAND. ^ 621 

vation. After lôading, the steamer proceeded in a south-westerly direc- 
tion to Celestuns, some 40 miles directiy away from her course to New 
York, in order to take in tow a disabled vessel, which she towed thence 
to Key West. The ordinary passage from Progresse to New York would 
be about seven or eight days. In conséquence of going to Celestuns, 
and of the détention caused by thetowage, the voyage occupied 14 days, 
which is not unreasonablê, allowing for the towage. She arrived safely 
in New York; but the respondents, under the terms of their Insurance, 
were conipelled to pay an extra premium by reason of the détention 
caused by the towage, amounting to $400; and the interest on the invoice 
du ring the delay was $72.22. The respondents paid the freight, less 
thèse amounts, which they claimed were an offset. This libel was filed 
to recover the balance of freight alleged to be due. 

It bas been repeatedly held that, as between the parties to a written 
charter, the charter controls the bill of lading, where there is.any dif- 
férence. Pars. Shipp. & Adm, 286; The Ohadvncke, 29 Fed. Rëp. 621, 
and cases there cited; Leduc v. Ward, 20 Q. B. Div. 475, 479, As this 
charter contains no such provision as that in the bill of lading, on which 
alone the libelant relies for justification in departing from the ordinary 
course of the voyage, it is douhtful whether that clause bas any force as 
against the respondents. It imposes on them additionalrisks, which 
the charter did not impose. But the master had no authority to impose 
any new terms or conditions of the transportation which the charter did 
not contain; and the mère issuing of a bill of lading upon loading a char- 
terer's goods is not treated, as between the parties, as évidence of any new 
contract, or as so intended; but as designed only as a mémorandum of a 
shipment undér the charter. Aside, however, from the foregoing con- 
sidération, the scope of clauses in bills of lading like that in the présent 
case has been repeatedly the subject of adjudication since the time of 
Lord Mansfield. In Gairdner v. SenhousCi 3 Taunt. 16, 22, libérty was 
reserved to touch and stay at any port or ports whatever, and it was held 
that such language niust be confined to ports in the course of the voj'age 
specified. The same was decided in Solly v. WhUmore, 6 Barn. & A. 
45, and in Williams v. Shee, S Camp. 469. In the very récent case of 
Leduc V. Ward, 20 Q. B. Div. 475, upon a bill of lading allowing "lib- 
érty to call at any ports in any order" upon à voyage from Fiume to 
Dunkirk, proceeding to Glasgow was held in the court of appeal to be an 
unjustifiable déviation. Lord Esher says: 

"In the présent case liberty is given to call at àny ports in any order. It 
was argued tliHt that clause gives liberty to call at any port in t.hç world, 
Hère, again, it; is a question of the construction of a mercantile expression, 
used in a mercantile document, and I thinkthat as such the term can hâve 
but one meaning, namely, that the ports, liberty to call at which Is intended 
to be given, must be ports which are substantially ports whicti will be passed 
on the named voyage. Of course such a term inust entitle the vessel to go 
somewhat out of the ordinary track by seaof the named voyage, forgoihg inta 
.^he port of càll itself would involve that. To ' eaU ' at a port is a wëll-knpwn 
sea térm. It means to call for the purpoâe of business generally, to také in or 
iinioad cargo, or to recçlve prders. It must mean that the vessel may stop at 
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tbéport of call for a time, or élse the liberty to qall wonld.be idle. I belieye the 
terra ha? alw0,jî^ h/eeb Juterpreted tp jaean that the sliip may call at such ports 
as would naturaUy and usually be ports of call on the voyage hamed. If the 
stipulation were only that she might call at any ports, the invariable construc- 
tion has beén that shè would only be' entitled to call at such ports in their ge- 
ographical order; and therefore the Words • in any order ' are f requently added. 
But in any case it appears to me that the ports mustbe ports substantially on 
the course of the voyage. It foUows that when the defendant's ship went off 
the ordinary track of a voyage from Fium© to Dunliirli, to a port not on the 
course of that voyage, such as Glasgow, there was a déviation, and she was 
then on a voyage différent from that eontracted for, to which the excepted- 
perils clause did not apply; and therefore the ship-owners are responsible for 
thelossof thegoods," Pages 481, 482. 

The additional "clause in the bill bf* lading in the présent case, "to tow 
and assist vessels in ail situations," isused in immédiate connection with 
the "liberty to call at any port or ports, for whatever purpose," and seems 
to me manifestly subject to thé sàmè necessary implications. It was in- 
tended to authorize assistance to vçssels needing help in ail situations 
that might bé met with in the ordinary course of the voyage. It was 
not designed to authorize, and did not justify the vessel in proceeding, 
aftér she was loaded, as was dône in this case, 40 miles directly away 
from her port of destination,: fthd away frOm the ordinary course of the 
voyage> Her doing so added màterially to the risks of the voyage, and 
Seerns to me a déviation whblly iforeign to the purpose and to the well- 
khovirn construction of such clauses iù bills of lading. Cases of slight 
departufe, like that of Stuartv. Navigation Go., 32 Law T. (N. S.) 257, 
for the salvage of vessels in imminent danger and distress, are not ap- 
plicable to a commercial contract of toWage of this kind, which would, 
if justified, subject cargoes, withôut lirait, to the spéculative ventures of 
masterç. The offset is allowéd,,and judgmeut must therefore be for the 
respondents, with costs. 



The Piskataqua.- 

WOODWARD t;, The PiSKATAQUA. 

' Waed e< ai. ». Same. 

, {District Court, E. D. 2fm York. June 16, 1888.) 

1. SirppiNa— Affkbightmbnt— SjiÀwoiiTHiNEss— Prblimikakt Sukvet— Pkb- 

SDMPTION. ' , 

In the absence of any évidence of concealment, latent defect, bias, Or fraud, 
ï> a strong presumption of the seaworthiness of a vessel arises when a prelimi- 
; nary survey has been held by the charterer, and upon such inspection the ves- 
,, (Bel has been foundBeaworthy. 

iB^ , 0AME^SE-V;KBBi iSXOBM— Ll ABIUTY. 

Libelant sougbt to hold the bark P. liable for delivéring his cargo of hides 
dàmaged, claiming that the vessel, when she sailed from Montevideo for New 

>fteportieaby Edward G. Bénedict, Esq., of the New York bar. 
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Tork, "Was in an nnseawortliy condition. On tte OTidence, held, that the dam- 
age arose from the seyere storm to which thé vessel was exposed during the 
voyage, and not to unseaworthiness, and that the libel should therefore be 
dismissed. 

In Admiralty. 

J. Adriance Bush, for libeknts. 

Wing, Shoudy & PtUnam, for claîmants. 

Benedict, J. Thèse actions were tried together. They are brought 
to recover for damages to a cargo of dry ox hides,, cow hides, and skins 
receiyed during a voyage of the bark Piskataqua from Montevideo to New 
York. The only question presented for détermination is whether the 
vessel was seaworthy at the time she left the port of Montevideo. The 
contetition of the libelants is that the vessel, when she sailed, stood in 
need of caulking; that one ôf her bow ports was in bad condition; and 
that it was by reason of her unseaworthy condition in thèse particulairs 
that the acknowledged bad œnditiçn in which the cargo arrived|is to l>è 
attributed. On the part of the vessel the contention is that the unsea- 
worthy condition in which tbe vessel was when she artived wàs oWing 
to bad weather eqcountered during the voyage. The deficiencies foUha 
in the vessel, on arrivai were of two kinds: (1) Open seaïns and bûtts 
in her deck and top sides; (2) an open'irig in her bow port. In regard 
to thè bpeh seàms and bùtts, several marine inspectors, who examined 
,the Vjessel a,fter heir arrivai, hâve expressed a confident opinion that the 
conditiqn of the seams and butts, as they fouhd them, cahnot be prop- 
erly acçounted for by the weather encountered by the vessel on the voy- 
age, lîence it is sought to be inferred that the séàms and butts weïe in 
bad condition when the Vessel sailed from Montevideo. On the otber 
hànd, thére is positive testimony from those. on board the vessel that the 
seams and bùtts were in good condition when she sailed, and that the 
sçvere weather which the vessel undoubtedly encountered furnishes a 
satisiactory reason for the condition of the seams and butts upon arrivai. 
There is bne undisputed fact in the case, which, in my opinion, should 
be conclusive ùpon this point in a conflictlîke this, and that is the fact 
that the charterer in Montevideo, before shipping his cargo, caused the 
vessel to be inspected for the purpose of ascertaining whether she was in 
a seaworthy condition or ];iot; and upon sùch inspection she was found 
seaworthy. The testimony bf the inspector who made the inspection is 
. before the court, and it is cléar and positive to the effect that the vessel 
' was then, seaworthy, and fit to undertake the voyagé in question. ' This 
inspection, which seeois td hâve beeh made in accordance with the local 
law at Montevideo, was also in accordance with the gênerai maritime law. 
Provision for such a preliminary inquiry as to the seaworthiness of a 
ship intended to be freighted is to be found in the Rhodian Laws, in the 
ordinance of 1681, and in many Codes derived therefrom. Of course, as 
Valin says, (Comm. vol. 1, p. 654,) such preliminary inspection "is not 
conclusive, because it applies only to external parts. But in the absence 
of any évidence of concealment, latent defect, bias, or fraud, the presump. 
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tion frbm such a prelîminary survey is strong. In this connection, the 
daseS cited by the learned counsel from the French law may well be re- 
iérred to. Thus the court of Bordeaux bas decided as foUows: 

" The certiflcate o£ survey on a vessel raises a presumption not only that the 
ship at the time of her departure was fit for sea, but besides that it was suffl- 
ciently staunch in ail its parts, aùd especially in the sheathing, to stand the 
hardships of the voyage it was to undertàke; hence the damages and injuries 
pointed out in subséquent surveys, eîther at the port of repair or the port of 
destination, are presumed to be due to accidents of navigation." Dalloz, 1860, 
2,83. 

The court at Havre, in 1878, decided as folio ws: 

"The charterers hâve much less ground for réclamation beeause of the re- 
Bult of events occurring after they hâve definitely accepted the vessel which 
they themsel vesj or by their agents, bave acknowledged to be in good seaworthy 
.condition to perform the voyage. This was, on the other hand, for the ship- 
owners, the best évidence of good ses^worthy condition which they could bave, 
beeause it proceeded from their own charterers, interested in the performance 
of the voyage; wherefore it cannot be allowed that the charterers can corne 
to-day and argue against a fact which they hâve themselves aclinowledged." 

This décision is qaoted with approval in Desjardin's Droit Maritime, 
vol. 3, 415. 

In a case like this, the preliminary survey proved to hâve been made 
in behalf of the charterers is in my opinion décisive. I therefore con- 
clude that the damage in question was not caused by an unseaworthy 
condition of the vessel in regard to her seams and butts. 

As to the matter of the bow port, thé évidence makes still more strongly 
in favor of the §hip. For the évidence of the libelant is that, on the 
ship's arrivai, the middle seam of the shutter of the bow port was so open 
that one inside could see daylight through the seam; and Capt. Cutler 
says: "I don't think I could bave got a seaman to go in her in the con- 
dition she was in then." It is impossible to believe that the ship would 
be put to sea with the bow port in the condition described, and equally 
incredible that with such a bow port the ship would bave passed the in- 
spection instituted by the charterer in Montevideo. There is also in the 
case évidence tending to show that her bow port had sufFered a severe 
blow. 

The évidence of severe weather encountered by the ship is strong. 
She had one storm of five days, during which the ship worked to north- 
ward only about ten miles a day. Upon ail the évidence, I am satisfied 
f hat it was to the severe storm to which the ship was exposed during the 
voyage, and not to unseaworthiness, that the damage to cargo complained 
of should be attributed. The libel must be dismissed, and with costs. 



MALOKE V. BIGHMONS & D. R. CO. 625 

MaLONE V. RiCHMOND & D. R, Co. 

(Cireuit Court, E. D. Norlh Garolina. August 1, 1888.) 

1. Rbmoval of Causes— Local Préjudice— Amodnt in Controvebst. 

Toentitlethe défendant toremoveacause, underthe "local préjudice" clause 
of the act of March 3, 1887, the matter in dispute must exceed the sum of 
$2,000, the limit prescribed by the act for the original jurisdiction of the cir- 
cuit court. 

3. Samb— Procédure— Existence of Préjudice — Trial. 

Such clause provides that It shall be "made to appear" to the circuit court 
that from "préjudice or local influence " the défendant will net be able to ob- 
tain justice in the state courts, lleld, that it is the duty of the circuit court to 
examine into the truth of the facts alJeged to support the grounds forremoval, 
and to ascertain their existence. The simple aflBdavit by the défendant, stat- 
ing, in gênerai terms, the existence of such préjudice, and its effect, in the 
language of the statute. — no opportunity having been given the plaintifiE, by 
notice, to controvert such statement, — ought not to be accepted as sufficient 
évidence of the fact.' 

Application for Removal of Suit under the Act of March 3, 1887. 
D. Schenck, Charles Price, and John N. Staples, for petitioner. 

Hàblan, Justice. The plaintiff in this suit, which was brought in 
the superior court of North Carolina for the county of Buncombe, is a, 
citizen of this state. The défendant is a corporation created under the 
laws of Virginia. The object of the suit is to recover statutory penalties, 
alleged to hâve accrued, under the statut*, against the railroad Com- 
pany for non-shipment of certain personal property. The value of the 
matter in dispute is less than $2,000, exclusive of interest and costs. 
The time having passed for a removal of the suit simply on the ground 
of diverse citizenship, the défendant, without notice to the plaintiff, pré- 
sents hère a pétition for its removal into this court, upon the ground that, 
from préjudice or local influence, the company could not obtain justice 
in the court in which the suit was brought, or in any other court of 
North Carolina, to which, under her laws, it maybe removed on account 
of such préjudice or local influence. With the pétition is filed the affi- 
davit of the third vice-président of the railroad company, in which he 
repeats the gênerai statement as to its inability, on the grounds just 
stated, to obtain justice in the state courts. That affidavit constitutes 
ail the évidence offered in support of the pétition for removal. 

This application involves the construction of certain clauses of the act 
of March 3, 1887, amending tha act of March 3, 1875, and further reg- 
ulating the jurisdiction of the circuit courts of the United States. 24 St. 
552; 18 St. 470. The first section, among other things, spécifies certain 
classes of suits of a civil nature of which those courts njay take original 
cognizance, concurrent with the courts of the states. Among such suits 
are those involving controversies between citizens of différent states. In 
respect to suits specifled in that section, it is provided that the matter In 

'See note at end of case, post, 633. 
v.35F,no.9— 40 
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dispute, exclusive of interest and costs, shall exceed the sum or value 
of $2,000. The second section, which was evidentlyîntended, though it 
is notso expressly declared, to take the place of the second section of the 
act of 1876,' provides, among other things, for the removal into the cir- 
cuit court of the TJnited States for the proper district, of certain classes of 
suits then pending or thereafter brought in a state court: (1) Suits of "a 
civil nature, at law or in equity, arising under the constitution or laws of 
the United States, or treaties made, or which shall be made, under their 
authority, of which the circuit courts of the United States are given orig- 
inal jurisdiction by the preceding section;" (2) "any other suit of a civil 
nature, at law or in equity, of which the circuit courts of the United 
States are given jurisdiction by the preceding section." In respect to the 
latter class of civil suits, pending or thereafter brought in any state 
court, it is provided that they "may be removed into the circuit court 
of the United States for the proper district by the défendant or défend- 
ants therein, being non-residentsof that state; and when in any suit 
mentioned in this section there shall be a controversy which is whoUy 
between citions of dififerent stàteS, aiid which can be fully determined 
as between thera, Hhen either one or more of the défendants actually in- 
terested in such controversy may remove said suit into the circuit court 
of the United States for the proper district." Ihimediately foUowing ia 
tbis clause, în the same section: 

"And where a suit is now pending, or may be hereafter brbught, in any state 
court, In which there is a controversy between a citizeïiof the state in which 
the suit is brought and a citizen of another state, any défendant, being such 
citizen of another state, may remove such suit into the circuit court of the 
United States for the proper district, at any time befdrè the trial thereof , when 
it shall be made tô appear to said Circuit court that from préjudice or local in- 
fluence he will net beable to obtain justice in such state court, or iri any other 
Btate court tô which the said défendant may, under the laws of the state, hâve 
the right, on account of such préjudice or local influence, to remove said cause. " 

It is clear from the above clauses, construing them ail together, that 
the right of removal, at any time before trial, on theground of prejiidice 
or local influence, is restricted, by the act of .1887, to suits in which 
there isa controversy between citizens of différent states; also that such 
Wght, in suits of thàt charaôter, involving no fédéral question, now be- 
longs only to the défendant who is a citizen, or to the défendants who 
are citizens, of a state other than that in which the suit ia brought. 
And I think it is equally clear that the right of removal on the ground 
<if préjudice br local influence does not exist in any case unless the 
sum or value of the matter in dispute exceeds $2,000, exclusive of in- 
terest and costs. The clauses of the second section of the act of 1887, 
defining the diffèrent kinds of suits that may be removed, préserve the 
eame élément bf the value of the matter in dispute as is found in the 
first section, telkting to the original jurisdiction of circuit courts. This 
JB donc by the provision giving the right of removal in suits "of which 
the circuit courts bf the United Staitea are givén original jurisdiction 

>See note at end ol case, post, 629. 
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by the preceding [first] section." Ais by tbe first section the circuit 
court may take original cognizance, concurrent with the state courts, of 
ail suits therein described, where the matter in dispute, exclusive of in- 
terest and costs, exceeds $2,000, the clauses in the second section, giv- 
ing the right of removal in suits " of which the circuit courts of the 
United States are given original jurisdiction by the preceding section," 
necessarily restricts the right of removal to suits in "which the value of 
the matter in dispute, exclusive of interest and costs, exceeds the above 
amount. 

It is, bowever, argued that, as the clause which spécifies préjudice or 
local influence as an additional ground of removal in suits between citi- 
zens of difiFerent states, makes no mention of the value of the matter in 
dispute, the presumption is that congress intended to give the right of 
removal in cases of that kind without référence to such value. In this 
view I am unable to conour. The first clauses of section 2 describe, as 
to their subjectrmatter and the character of the parties, certain suits 
which may be removed from the state courts to the circuit courts of tha 
United States, and, in the manner just indicated, attaches to the exer- 
cise of the right of removal the condition that the value of the matter in 
dispute shall exceed a named amount. The subséquent clause, relating 
to préjudice and local influence, does not describe a new class of suits^ 
removable from the state courts, but only spécifies a distinct ground for 
removing one class of the suits previously defined, namely, that class in 
which there is a controversy between ci tizens of différent states. And 
that ground the défendant is at liberty to set up " at any time before the 
trial;" whereas, by the third section of the act, the right to remove, upon 
any other ground, will be lost, if not exercised at the time or before 
"the défendant is required by the laws of the state or the rule of the 
state court" in which the suit is brought " to answer or plead to the décla- 
ration or complâint of the plaintiff." The clause prescribing préjudice 
or local influence as ground for the removal of a suit " in which there is 
a controversy between a citizen of the state in which the suit is brought 
and a citizen of another state," cannot well be separated, in the process 
of interprétation, from the preceding clause in the same section, which, 
by referring to tbe first section, requires as a condition of the removal of 
a suit because of diverse citizenship — the only kind of suit in which the 
existence of préjudice or local influence, as affecting the right of removal, 
is of any conséquence — that the matter in dispute shall exceed in value 
$2,000, exclusive of interest and costs. If in such suits having the re- 
quired amount in dispute it is made to appear to the circuit court that 
préjudice or local influence will prevent the défendant, who is a citizen 
of another state, from obtaining justice in the state courts, theu the right 
of removal may be exercised "at any time before the trial." There is 
nothing in the previous législation of congress to justify a différent inter- 
prétation of the act of 1887 from the one the court now gives. When 
the right of removal on the ground of préjudice or local influence waa 
conferred by tiieact of 1867, (14 St. 558,) congress attached the condition 
that thç liiatter in dispute should exceed the sum of $500, — the amount 
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then requîred for the original jurîsdiction of the circuit courts ot the 
United States in suits between citizens of différent states. That condition 
was continued in tlie Revised Statutes of tlie United States, (section 639;) 
and tliere is nothing in récent législation to warrant the conclusion that 
congress intended to authorize the removal from a state court of a civil 
suit or controversy between citizens of difi'erent states, upon the ground 
of préjudice or local influence, when the same suit could not, because of 
the small value in dispute, hâve been brought in a circuit court of the 
United States. 

The présent application must be denied upon the further ground that 
it has not been "made to appear" to this court that the défendant will 
be unable to obtain justice in the state court. The act of 1887 makes a 
radical change in the previous law regulating the removal of causes from 
the state courts upon the ground of préjudice or local influence. Under 
the act of 1867, the provisions of which were preserved in the Revised 
Statutes, § 639, when the citizen of another state, whether plaintiff or 
défendant in a suit in a state court involving $500, exclusive of costs, — 
the other party being a citizen of the state in which the suit was brought,T— 
filed in that court an affidavit, stating that he had reason to believe, and 
did belle ve, that on account of préjudice or local influence he could not 
obtain justice in such court, and offered good and sufficient surety to do 
certain specified things, the jurisdiction of the state court to proceed 
further in the suit immediately ceased; and upon the suit being formally 
entered in the circuit court of the United States, it became the duty of 
the latter court to proceed as if it had been brought therein by original 
process. Whether préjudice or local influence, preventing justice being 
done, really existed, was not left open by the act of 1867, or by the Re- 
vised Statutes, for investigation by the circuit court. In other words, 
the statute in force prior to the act of 1887 made the removal in cases 
of that character dépend upon the filing of the necessary affidavit in the 
state court, and the giving there of the required bond. But under the 
act of 1887 neither affidavit nor pétition is required to be filed in the 
state court, but it is to be "made to appear" to the circuit court, into 
which it is sought to remove the case, that, from préjudice or local in- 
fluence, the défendant asking the removal will not be able to obtain jus- 
tice in the state court. The statute does not prescribe how such fact is 
to be established; nevertheless, it is to be "made to appear" in some 
proper form to the circuit court. I think it compétent for the circuit 
court to receive évidence upon the point by affidavits, or by dépositions, 
or by means of an oral examination of witnésses in its présence.. If the 
mère ex parte affidavit of an officer of a corporation, stating generally 
that from préjudice or local influence it cannot obtain justice in the state 
court, but not setting fortb any facts of a definite character, is held to 
establish the right of removal, it is easy to perceive that the requirement 
that the existence of such préjudice or local influence shall b© "made to 
appear" to the circuit court would be practically nullified. It seems to 
me that those words import a duty upon the part of the circuit court to 
investigate or examine the facts upon which an alleged inability to ob- 



MALONE V. BICHMOND & D. B. CO. 629 

tain justice in the state court must rest And although such investiga- 
tion or examination is not required, by any express words of the statute, 
to be had upon notice to the party against whom the removal is asked, 
such notice will best accornplish the object which congress had in view'. 
This interprétation is sustained by the clause in the second section, re- 
ferring to cases pending in the circuit court at the time the act of 1S87 
was passed, or which were, after that date, entered therein, and were re- 
moved upon the plaintiff's affidavit as to préjudice or local influence. 
That clause makes it the duty of the circuit court, "on application of 
the other party," to "examine into the truth of said affidavit, and the 
grounds thereof," and to remand the case to the state court, "unless it 
ehall appear to the satisfaction of said court that said party will not be 
able to obtain justice in such state court." It can hardly be supposed 
that the court in such cases must examine into the grounds of remoyal, 
and be satisfied that they really existed, while in cases sought to be re- 
moved by a défendant, after tlie passage of the act of 1887, its duty 
would be performed by ordering a removal, with no other basis for its 
action than an ex parts affidavit of préjudice or local influence-made by 
a défendant, if a natural person, or by one of its officers, if a corporation. 
I am of opinion that congress did not intend to invest the circuit courts 
of the United States with authority to take cognizaiice of a case pending 
in a state court upon the ground of préjudice or local influence a^gainst 
the défendant, a citizen of another state, unless the circuit court, in some 
proper way, found as a fact that such préjudice or local influence ex- 
isted. And the simple affidavit by an officer of a défendant corpora- 
tion, stating in gênerai terms that it cannot, from préjudice or local in- 
fluence, obtain justice in the state courts, — no opportunity having been 
given to the plaintiff, by natice, to controvert such statement, — ought 
not to be accepted as sufficient évidence of that fact. 

Upon both of the grounds hereinbefore stated the pétition asking such 
orders as may be requisite to bring this case into the circuit court of the 
United States is denied.' 

Note. Since this décision was rendered congress bas passed an act (Au- 
gust 13, 1888) correcting the enrollment of the act of March 3, 1887, as it ap- 
pears in 24 St. 552. By the Jast act it is made to appear expressly;that the 
second section of the act of March 3, 1887, was intended tO: take the place of 
the second section of theaet oï March 3, 1875, (18 St. 470.) The act of Au- 
gust 13, 1888, is as follows: 

"An act to correct the enrollment of an act approved March 3, 1887, entitled 
'An act to amend sections 1, 2, 3, and 10 of an act to détermine the juris- 
dietion of the circuit courts of the United States,- and to regulate the re- 
moval of causes from the state courts, and for other purposes, approved 
■March 3, 1875.' 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that the act approved March 3, 1887, 

.' Similar pétitions for removal were presented at the same time in the f ollowingjcases . 

?ending iu the courts of North Caiollna: H. M. Bennett and Wlfe v. Bichmond and 
lanvllle Rnilmad Cmnparty; Johii SvHft'sAdm'ra v. Same; W. F. Stonerr.Sàme; 
and Henry S. Sayes vi Same, (two ctases. ) Thèjr were ail denied for the reasons stated 
iathefocegoingiopiaLon. , ■...:..:... ,,;.:, :.;.;..:, 
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entitied *An àct to amend sections 1, 2, 3, and 10 of an act to détermine the 
jurisdiction of the circuit courts of the United States, and to regulate the re- 
moval of causes from state courts, and forother purposes, approved March 3, 
1876,' be, and the same is hereby, amended so as to read as foUows: 'Beit 
enacted by thô senate and hôuse of représentatives of the United States of 
America in congress assem\)led, that the flrst section of an act entitkd "An 
act to détermine the jurisdiction of circuit courts of the United States, and 
to regulate the removal of causes from state courts, and for other purposes," 
approved March 3, 1876, be, and the same is hereby, amended so as to read as 
follpws: TJiat; the circuit courts of the United States shall hâve original cog- 
nizance, concurrent with the courts of the several states, of ail suits of a civil 
nature, at eommon law or in eqùity, where the matter in dispute exceeds, ex- 
clusive of interest ànd costs, the sum or value of two thousand dollars, and 
arising under the constitution ùt laws of the United States, or treaties made, 
or which shall be made, under their authority, or in which controversy the 
United States are plaintiffs or petitioners, or in which there shall be a con- 
troversy between citizens of différent states, in which the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value aforesaid, or. a con- 
troversy betWeen Citizens of the same state claiming lands under grants of 
différent states, or a controversy between citizens of a state and foreign states, 
citizens, or subjeets, in which the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value aforesaid; and shall hâve exclusive cogni- 
zance of ail crimes and offenses cognizable under the authority of the United 
States, except as otherwise providai bylaw, and concurrent jurisdietiou with 
the district courts of the crimes and offenses cognizable by thera. But no 
person shall be arrested in one district for trial in another in any civil action 
bèfore a circuit or district court; and no civil suit shall be brought before 
either of said courts against any pérson by any original processor proceeding 
in any other district than that whereof he is an inhabitant, but, where the 
jurisdiction is founded only on the fact that the action is between citizens of 
différent states, suits shall be brought only in the district of the résidence of 
either the plaintifE or the défendant. Nor shall any circuit or district court 
hâve cognizance of any suit, except Upon foreign biils of exchange, to recover 
the contents of any promissory note or other chose in action in favor of any 
assignée, or of any subséquent holder, if such instrument be payable to bearer, 
and be not made by any corporation, unless such suit might hâve been prose- 
cuted in such court to recover the said contents if no assignment or transfer 
had been made. And the circuit courts shall also hâve appellate jurisdiction 
from the district courts, under the régulations and restrictions prescribed by 
law.' , . 

"That the second section of said act be, and the same is hereby, amended 
80 as to read as folio ws: 

" • Sec. 2. Thàt any suit of a civil nature, at laiw or in equity, arising under 
the constitution or laws of the United States, or treaties made, or which sliàll 
be made, under their authority, of which the circuit courts of the United 
States are given original jurisdiction by the precedin g section, which may now 
be pending, or which may héreafter be brought, in any state court, niay be 
removed by the défendant or défendants therein to tlie circuit court of the 
United States for the proper district. Any other suit of a civil nature, at law 
or in equitj^, of which the circuit courts of the United States are given juris- 
diction by the preceding section, and which are now pending, or which may 
héreafter be brought, in any state court, may be removed into the circuit 
court of the United States for the proper district by the défendant or défend- 
ants therein, beiiig non-residents of that state. And when in any suit men- 
tioned in this section there shall be a controversy which is wholly between 
citizens of différent states, and which can be f ully determiued as between them,. 
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then either one or more of thp défendants actuallyinterested In such contro- 
versy may remove said suit into the circuit court of the United States for the 
prôper district And whereasuitisnowpending.ormaybehereafterbrought, 
in any state court, in whicb thçre is a controversy between a citizen of ttie 
State in whicli the suit is brouglit and a citizen of another state, any défend- 
ant, being sucti citizen of another state, may remove such suit into the cir- 
cuit court of the United States for the proper district, at any time before the 
trial thereof, when it shall be made to appear to said circuit court that from 
préjudice or local influence ,he will not be able to obtain justice in such state 
court, or in any other state court to which tiie said défendant may, under the 
laws of the state, hâve the right, on account of such préjudice oriocal influ- 
ence, to remove said cause: prqvided, that if it f urther appear that said suit 
canbe fully and justlydeterminedas to the other défendants in the state court, 
"without being aèected by such préjudice or local influence, and that no party 
to the suit will be prejudiced by a séparation of the parties, said circuit court 
may direct the suit to be remanded, so far as relates to such other défendants, 
to ttté state court, to be proceeded with therein. Atany tirnebeforethetrialof 
any suit which is no w pending in any circuit court, or may hereaf ter be en- 
tored therein, and which bas been removed to said court from a state court 
on the aJSdavit of any party plaintiff that he hadreason to believe, and did 
belieyei that from préjudice or local influence he was unable to obtain justice 
in said 3tate court, the circuit court shall, on application of the other party, 
examinp into the truth of said aflSdavit and the grounds thereof, and, uniess 
it shall appear to the satisfaction of said court that said party will not be able 
to obtain justice in such state court, it shall cause the: sametobe remanded 
thereto. >V^hene ver any cause shaU be removed from any state court intO any 
circuit çoiirt of the United States, and the circuit court shall décide that the 
cause wfîi? improperly removed, and order the aameto ;be remanded to the, state 
court,! roin , whence it came, such remand shall beimnaediately parried into 
execq$ion,and nOiappeal or writ of error from the décision, of thetàrcuit loourt 
80 remanding such cause shall be allowed.' 

"That section three of said act be, and the same ishereby, amended so as 
to reaid ils, folio ws: ,; , : , , ; , ' 

"'Seq. 3. That whenever any party entitled ta remove any suit mentioned 
in thenext preceding section, except in such cases, as are provided for in the 
last clause of said section, may désire to remove such siiitfrom a state court 
to tlie circuit <!ourt of the United States, he rnay make and ûle a pétition in 
such suit in such state court at the time, or any time before the défendant is 
required by the laws of the state or the rule of the state court in whiçh suit is 
brought to answer or plead to the déclaration or complaint of the plaintiff, for 
tberemoval of such suit into the circuit court to be held in the diatrictwhere 
such suit is pending, and shall make and file therewith a bond, with good and 
sufflcient surety, for his or their entering in such circuit court, on the first 
day of its then next session, a copy of the record in such suit, and for paying 
ail costs that may be awarded by the said circuit court if said court shall hold 
that such suit was wrongfuUy or improperly removed thereto, and also for 
their appearing and entering spécial bail in such suit if siiecial bail was origi- 
nally reqiïîsite therein. It shall then be the duty of the statocourt to aecept 
said pétition and bond, and proceed no furtlier in such suit; ,and, the said 
copy being entered as af oresald in said circuit court of the United States, the 
capse shaJl then proceed in the same manner as if : it had been originaUy com- 
menced in the said circuit court- And if in any action oommençed ina state 
court tbe.titleof land be concerned, and the parties are citizens.of the same 
state, and the matter in dispute exceed the sum, or value qftwo thou^and dol- 
lars, exclusive of interest and costs, the aum or value being. niad^to 'appear, 
■on* or mp/eof the plaintiflEs ordefendants, beioce the triîyunjàyîstata to the 
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court, and make afladavît If the court require it, that he or they claim and sliall 
rely upon a right or title to the land iinder a grant from a state, and produce 
the original grant, or an exempliflcation of it, except where the loss of public 
records shall put it out of hls or their power, and shall move that any one or 
more of the adverse party infortn the court whether lie or they claim a right 
or title to the land under a grant from some other state, the party or parties 
so required shall give such information, or otherwise not be allowed to plead 
such grant or give it in évidence upon the trial; and if he or they inform that 
he or they do claim under such grant, any one or more of the pai ty moving 
for such information may then, on pétition and hond, as hereinbefore men- 
tioned in this act, remove the cause for trial to the circuit court of the United 
States next to be holden in such district; and any one of either party removing 
the cause shall not be allowed to pléad or give évidence of any other title than 
that byhim orthem stated as aforesaid as the groiind of his or their claim.' 

'"Sec. 2. That whenever in any cause pending in any court of the United 
States there shall be a receiver or manager in possession of any property, such 
receiver or manager shall manage and operate such property according to the 
requirements of the valid laws of the state in which such property shall be sit- 
uated, in the same manner that the owner or possessor thereof would be bound 
to do if in possession thereof. Any receiver or manager who shall willfully 
violate the provisions of this section shall be deemed guilty of a misdemeanor,. 
and shall, on conviction thereof, be punished by a flne not exceeding three 
thousand dollars, or by imprisonment not exceeding one year, or by both said 
punishments, in the discrétion of the court. 

"'Sec. 3. That every receiver or manager of any property appointed by any 
court of the United States may be sued in respect of any act or transaction of 
his in carrying on the business coimected with such property, without the pre- 
vious leave of the court in which such receiver or manager was appointed; 
but such suit shall be subject to the gênerai equity jurisdiction of the court in 
which such receiver or manager was appointed, so far as the same shall be 
necessary to the ends of justice. 

"'Sec. 4. That ail national banking associations established under the laws- 
of the United States shall, for the purposes of ail actions by or against them, 
real, personal, or mixed, and ail suits in equity, be deemed citizens of the 
states in which they are respect! velylocated; and in such cases the circuit and 
district courts shall not hâve jurisdiction other than such as they would hâve 
in cases between individiial citizens of the same state. The provisions of this 
section shall not be held to aft'ect the jurisdiction of the courts of the United 
States in cases comraenced by the United States or by direction of any oflicer 
thereof, or cases for winding up the atlairs of any sucti bank. 

"•Sec. 5. That nothing in this act shall be held, deemed, or construed ta 
repeal or affect any jurisdiction or right mentioned either in sections 641, or 
in 642, or in 643, or in 722, or in title 24 of the Revised St^tutes of the United 
States, or mentioned in section 8 of the act of congress of which this act is. 
an amendmeiit, or in the act of congress approved March 1, 1875, entitled "An 
act to protèct ail citizens in their civil and légal rights." 

"'Sec. 6. That the last paragraph of section 5 of the act of congress ap- 
proved March 3, 1875, entitled "An act to détermine the jurisdiction of cir- 
cuit courts of the United States, and to regulate the retnoval of causes from 
state courts, and for other purposes," and section 640 of the Kevised Statutes, 
and ail laws and parts of laws in conflict with the provisions of this act, be, 
and the same are hereby, repealed: provided, that this act shall not afEect the 
jurisdiction over, or disposition of, any suit removed from the court of any 
state, or suit commenced in any court of the United States, bef ore the passage 
hereof , except as otherwise expressly provided in this act. 

"•Sec. 7. That no person related to any justice or judge of any court of the 
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"Jnited States, by afflnity or consanguinity, within the degree of flrst cousin, 
shall hereafter be appointed by such court or judge to, or employed by auch 
court or judge in, any office ordutyin any court ofwhich such justice or judge 
may be a member.'" 

NOTE. 

Kemoval dp Causes — Préjudice or Local Influbnob — Aot Maboh 3, 1887. The 
construction of the "préjudice or local influence " clause of the removal act of March 3, 
1887, bas given rise to a différence of opinion among the varions courts, as wiXl be seen 
from the foUowing review of cases bearing upon that subjeot: 

In the, case of Fisk v. Henariè, 32 Ted. Rep. 417, Deadt, J., in delivering his opin- 
ion, says : "It was compétent for congress to hâve authorized the removal of the case 
on the diverse citizenship of the parties alone. But it bas seen proper to require In ad- 
dition the oath of the applicant for removal that he believes he oannot obtain justice in 
the State tributtal, on aooount Of préjudice or local influence. Any f act, the existence 
of whioh is made a condition précèdent to the removal of a case, and which ia also neo- 
essary to the jurisdiction of the circuit court, may be controverted by the party against 
whom such removal is had. But the proper mode of doing this is not by affldavits, but 
by a dilatory plea, in the nature of a plea to the jurisdiction, on which the question may 
be submitted to a jury for détermination. But the affldavit of the défendants concern- 
ing their belief as to their abllity to obtain justice in the state tribunals is not a juris- 
diotional matter, but only a condition précèdent to their right of removal. • * * 
And in my judgment, when such affldavit is made and filed m the manner ànd terms 
presoribed by the statute, the condition is performed, and.thetruth of the matter is 
not open to question. " He also says that it is sufflcient for défendants to make oath 
tliat they believe they cannot obtain justice in the state courts beoause of préjudice 
and local influence, without setting forth the lacts or ciroumstances on whioh such be- 
Uef is f ounded. The ruling in this case is expressly dlsapproved of in Short v. Railway 
Ce, 34 Fed^ Rep. 225, where it is held that the act of 1887, with respect to prejudica 
and local influence, was intended to supersede entirely the act of 1867, under which aot 
the filing of an afldavit by either plaintifl or défendant, stating that afliant had reason 
to believe and did believe that from préjudice or local Influence he would not be ableto 
«btain justice in the state court, was sufflcient to warrant a removal; Bbbwbb, J., in 
the latter case, ruling that an affldavit by a défendant In conformity to the act of 1867 
is insufacient under the act of 1887, and, after quoting the clause of the latter act bear- 
ing upon the subject, says : "It is not given to the party upon his conscience to say he 
believes, or has reason to believe, that such préjudice exists, and thereby become en- 
titled to a removal ; but there is à question of faot which the circuit court must dé- 
termine, and it cannot order the removal until It appears ihat such préjudice or local 
influence exists." He, however. Intimâtes oMter that "an affldavit aUeging in plaiu 
,and unequivocal terms that such local préjudice does exist, and tha.t a fair tnal cannot 
be had, would entltle the party to a removal, " if the truth of such affldavit is not ehal- 
lenged, but says that the party opposing may corne in and traverse the allégation of 
préjudice the same as any other averment of Tact. 

In Hills V. Railroad Ce, 33 Fed. Rep. 81, Nbwman, J., rules in accordance with the 
holding; In Fisk v. Henarie, supra, that the law as it formerly existed in regard to re- 
movalssonght by défendants, on the ground of local iwejudice, is not changea by the 
aet of 1887. The décision of Fiçk v. Henarie is afflrmed in 35 Fed. Rep. 230, on mction 
for new trial, and Deadt, J., takes issue with the ruling in Short v. Railway Go., su- 
pra, and says : " In faot, the différence between saying, ' I believe I cannot get justice 
in the state court on account of préjudice and local influence,' and ' I Cannot get justice 
in the state court,' etc., without saying whether I believe it or not, in my bumble opin- 
ion is the différence between tweedleanm and tweedledee. " 

Where défendants file an affldavit for removal under ths local préjudice clause of tho 
-act of 1887, a plea by plaintiffs simply denying defendant's beUef in the existence of 
such préjudice or local influence is insufttoient, and ralses no issue on that question. 
In order to do so, the plea should afflrm that no such préjudice or local influence exists. 
<!ounty Court of Taylor Co. v. Railroad Co., 35 Fed. Rep. 161. The affldavit for removal 
«nder this clause should be made by tfaé party in person, if a natural person, and a re- 
moval cannot be had upon an affldavit made by his attomey, agent, or other person in 
his behalf. Duff v. Du», 31 Fed. Rep. 778. 
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Bkonson et al. v. St. Croix Lumbeb Go. 

(Circuit Court, D. Minnesota. June 27, 1888.) 

1. Rkmotai, OF CATjaEs— CiTizENSHip — Iktbrvenors— Replevin. 

Ad action of replevin between citizens of the same state is not removable 
to the fédéral courts by reason of the non-residenoe of one from whom de- 
fendant purchàsed the property, and vrho intervenes to protect the defend- 
ant's tîtle. 

2. Samb— Remand— Waiver op Right— Lâches. 

Where the question is as to the right of removal from a state to a fédéral 
court, and not as to mère defects in the proceedings for removal, lapse of time 
and the talîing of preliminarv proceedings after removal are not a n ai ver of 
thé right to a remand. 

Motion to Eemand. 

Ifars'i <fc (Searfes, for plaintiffs. 

Warner & Lawrence, for défendant. 

Bkewbb, J. This is a motion to remand. The facts are as foUowa: 
Plaintiffs, citizens of the state of Minnesota, daiming to be the own- 
ers of some logs, commenced this action of replevin against the St. Croix 
Lumber Company, also a citizen of the state of Minnesota, the party in 
whose possession the logs were. Service was made and issue joined. 
Thereâfter, by leave of court, a défendant by the name of Wing inter- 
vened. He had sold the logs to the St. Croix Lumber Company, and 
was notified by that çompany to défend the suit. In pursuance of 
this notice, and by leave of court, he intervened, setting up bis original 
tiile, and that he was a citizen of the state of Wisconsin. Upon his pé- 
tition, after the filing of a bond, the case was transferred to this court; 
and now plaintiffs nioVe to remand it, on the ground that there is no 
separable controversy. 

Thegist of the action of replevin is the possession of the property, and 
the action lies against the party in possession. In this case, the party 
daiming to be the owner and thé party in possession Were both citizeiis 
of the state of Minnesota; and as between them, of course, it is a local 
action, and not remôVàble. Wing, the intervenor, daims nothing indé- 
pendant of the original plaintiff and défendant; assèrts no rights antag- 
onistic to those of the défendant. He simply says he was the vendor of 
the logs to the original défendant, and is hère to protect him in his pos- 
session. Whatevér doubts may bave existed in times past, it is now 
settled that such a case as this présents no separable controversy. In 
the case of Wiison v. RaUway Co., which was decided in the circuit court 
for the Eastern district of Missouri, and reported in 22 Fed. Rep. 3, the 
court said: 

"If a non-resident party bas an interest in a controversy which is separate 
and distinct, and does not necessarily in volve the interest of the other défend- 
ants in the issue, or the other party on the same side, he can remove the whole 
case into the fédéral courts. On the other hand, if the interests of the other 
parties are so identlfled, and so mixed up, that tbey must and should be con- 
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sidered togéthèr, and dépend on tfie final flècreè, which miist dépend upon 
and invqlye tbe rights ot both parties, then it cannot be remoyed wheje one of 
tbe partiea is a citizen of the same state with the plaintifE or défendante" 

This case was tàken to the suprême court of the United States, and 
aflariiiedin 114 U. S. 60, 5 Sup,' Ct. Rep, 738. So it is clear that this 
is a case which cannot be removed into this court. And although the 
case hasbeen hère a long time, and although certain preliminary pro- 
ceedings hâve been had in this court, the right to challenge the jurisdic- 
tion,iaQd iusist upon a remanding of the case, ia not waived. Of course, 
where there are mère defects in the proceedingsforremoval, such defects 
can bé waived; but where the question is one of jurisdiction and as to 
the right pf removal, mère dèlay or action on preliminary matters do not 
waivé tîii? rig;ht tô insist upon the matter of jufisdictioQ, The motion tô 
remanâ will be sustained. 



RusHTON V. Thompson et oî. 

{Oirev.it Court, D. Nébragha. June 80, 1888.) 

Bpscipio Pbrformakce— Contbacts Enfokcbablb— Mistakb. 

Plaintiff made an ofEer to defendant's agent, with power to gell for cash, to 
buy land at a certain price, part cash, and the balance in short payments, on 
the making of a perfect title.. The agent telegraphed the offer to the owner, 
without stating as to title, and he replied, accepting it. The land was at the 
time leased for a year, and tne owner had no patent therefor, but only a final 
receiver's certiflcate, having talien it up under the timber culture act, ail of 
whicji was kuown to defendant's agent. Flaintifl ref uaed to accept the title, 
but tendered the cash payment according to bis oSer, and on its refusai de- 
posited it in bank. Defendant's agent also tendered back to plaintiS the 
check he had deposited as a f orfeit wben making his oSer, and told him he 
need not take the land. Held. that there was an évident misunderstanding as 
to title, and that the contract should equitably bave been abandoned when it 
was flrst discovered ; and thef act of plaintiS' s deposit in bank, and loss of the 
use of the money, does not increase his equities, and as the issue of the pat- 
ent is indefinite, and greater loss and inconvenience would result to défend- 
ant from enforcing the contract than to plaintifE by its abandonment, spécifie 
performance Will not be decreed.' 

In Equity. BiU for spécifie performance. 

Batty & Casto and Robert Ryan, for plaintifiF. 

J. M. Ragan, and J. M. Wooiworih, for défendants. 

Brewee, j. This is a bill filed by the plaintifif to enforce the spécifie 
performance of a contract for the sale of real estate. The facts are thèse: 
Défendant Edward Thompson in the summer of 1886 made final proof 
in the United States land-office, under the timber culture act, and reoeived 
a final receiver's receipt. Thereafter he removed to California. One 

'Spécifie performance ol a contract will not be dooreed, when for any reason it would 
he ineguitaSle. See Eaton t. Eaton, (N. H.) 14 AtL Rep. 86'!', and cases cited In note; 
TJyars v. Stubhs, (Ala.) 4 South. Rep. 755, aud note. 
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George F. Work, who resided in Hastings, was a real-estate broker, and 
waS famlliàr with Thompson's property and title. Shortly after moving 
to California, Thompson, concluding to make some investments there, 
wrote to Work to sell the land for $10,000 cash. Work was a member 
of the firm of Dugan & Work, the firm consisting of George F. Work^ 
A. L. Work, and Dugan, though this fact was unknown to défendant. 
On January 13, 1887, plaintiff submitted to Dugan & Work a proposi-- 
tion for the purchase of this land, as folio ws: 

"I will give Edward Thompson for the north-west quarter of section 14 — 
7—10, Adams county, Neb., 10,000 dollars as foUows, $2,500.00 on making of 
papers; $2,500.00 in 60 days from that date; $5,000.00 in 90 days from that 
date, and the making of a perlect title by the owner. If thèse conditions are 
performed by the owner, and I fail to take the land, tlie #200.00 this day de- 
posited shall be forfeited and paid to the owner of the land, or his order. 
[Signed] "J, H.Kushton." 

Immediately a telegram was sent to défendant in thèse words: 

"Edward Thompson, Los Angeles, Cal. Am offered ten thousand dollar» 
forfarm; twenty-flve hundred cash, twenty-flve hundred in sixty days, five 
thousand in ninety days. Shall we sell? Answer. 

[Signed] "George F. Work. PerD." 

To which he replied as follows: 

"January 13, 1887. Dated, Los Angeles, Cal., 13. To George F. Work, 
City: Ail right. Draw papers, and send me immediately for signature. 
[Signed] "Edward Thompson." 

A deed was prepared with fuU covenants of warranty, and forwarded 
to the défendant for exécution, and retumed by him immediately to 
George F. Work, together with the receiver's final receipt, and a lease, 
which he had given.on the land for a year, duly assigned. On the re- 
ceipt of thèse papers the plaintiff called at the office of Dugan & Work, 
and, finding that no patent had issued, and that the only title held by 
the défendant was that e\ddenced by the receipt, and also the existence 
of this lease for a year, declined to complète his purchase unless the 
title was perfected by the patent an^ by the removal of the leasehold in- 
terest. He made a tender of the $2,300 necessary to complète the first 
payment, as well as the notes and mortgage to secure the balance, and 
demanded full performance of the contract. On the other hand, Du- 
gan & Work, finding that the plaintiff was unwilling tô accept title as it 
stood and complète his payment, tendered back the check which had 
been left with them, and demanded a retùrn of the receipt which they 
had given. It appears also that the defendant's object in selling was to 
realize some money to complète a proposed purchase of property in Cal- 
ifornia, and therefore cash, or its équivalent, was a matter of urgency 
with him. Also that the plaintiff was offered, in the letler announcing 
the arrivalof the papers, $12,000 for the land, and told that the "boom " 
was still on. It seerns to be assumed by plaintiff that, if a valid and 
binding contract was created between himself and défendant, equity will, 
as a inatter of course, decree a spécifie performance; but this is far from 
true. The law will always aWàrd damages for breach of a contract, and 
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that, generally, in transactions concerning personal property, îs the only 
remedy afforded. Equity will take hold of contracts for the sale of real 
property, and will enforce them specifically, but only when, under ail 
the circumstances of the case, and considering the relative situation of 
the parties, it is équitable that it should do so. Now, this défendant 
had given no authority to any one but George F. Work. George F. 
Work knew the exact state of his title, and he had a right to présume, 
■when notified by the telegram of the offer made, that it contemplated 
the purchase of the land under the title, and in accordanee with the title 
that he held. He had had dealings with the land department at Wash- 
ington theretofore; knew that often there was delay in the issue of a pat- 
ent; and, ui^ent for money, it is not to be supposed that he would ap- 
prove a contract of sale with the idea that that contract was to remain 
unperformed for an indefinite time in the future, and to be dépendent 
upon the perhaps distant issue of the patent. There was an obvions 
misunderstanding between the parties. He promptly oflered to surren- 
dereverythijig that he had from the plaintifF; told him that he need not 
take the property. It may be true, as plaintifï says, that the misunder- 
standing was wholly on the other side, — a matter between the défendant 
and his agent. It may be true that the contract was yalid and binding; 
that the law présumes, in the absence of stipulations to the contrary, 
that a perfect title is intended, and that the défendant was charged with 
notice; and especially that when the warranty deed was sent to hirù for 
exécution he was bound to know that a perfect and légal title was in- 
tended to be conveyed. But notwithstanding ail this, the fact remains 
that there was a misunderstanding by the défendant in respect to the 
matter; and to' enforce a spécifie performance under thèse circumstances 
might carry out the strict rules of the law, but would not be responsive 
to the dictâtes of equity. It would enforce the letter, but it would sacri- 
ficç the spirit. It is well to look a little further into the equities of 
thèse parties; and to détermine their real equities we must bave regard 
to the situation as it was when the lack of a patent was first discovered 
by the plaintiff, and befor'e he made the tender. What would either 
party bave suflfered, if the contract had been then abandoned? It is 
needless to inquire as to the présent situation, for if it was inéquitable 
to insist upon the contract at the very moment that the misunderstand- 
ing was discovered, then the plaintifï cannot increase his equities by do- 
ing an inéquitable thing. If, at the time of the discovery of this mis- 
understanding, he ought equitably to bave abandoned the whole matter, 
it will not do for him now to say that he then placed money in the bank, 
and has consequently lost the benefit of that money ever sincê. NoW, 
at the time plaintiff had paid nothing. True, he had given his check 
for $200, but not a dollar had beep drawn upon it. If, in the absence 
of testimony to the contrary, it may be presumed that he left the money 
in the bank, which otherwise he might hâve withdrawn and used, then 
ail that he had lost was the use of that $200 for the two or three weeks 
pending the negotiations. On the other hand, the défendant, if held to 
his contract specifically, would find (as he has found) his property tied 
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op for inônttla; i)6s8ibly lôse hia iUViestnîeiit'în Califdrnîa, and forego the 
chances ôf asâle to sonae other party, who ïnight not be so particular 
■about tliè légal tîtle. Certàinly the injury fo the défendant by insisting 
upon the contraot was vastly more than the loss to the plaintiff by its 
abandonment. • And again, défendant has not yet received his patent; 
neverthelèss, plaiiitifif is asking a decree for a spécifie performance. In 
other words,*he is 'asking this court to compel a conveyance of the very 
title which, when- offered, hè declined to redeive. True, he asks that 
this court ^rîStalnjurisdictioilGf the casé and of the défendant until such 
timeas thépatehtshall beisstied.and that in the mean time he himself 
be rélieved from the obligation to pay; in fact, the bill has a twofold 
aspectj-^oïïé to compel performance by défendant, and the other to de 
lay paymeût by the plaintiff. Again, as a général rule it may be ob- 
served, in câses-of this kind, a leading inquiry is as to who is seeking to 
avoid the eoûtriact. It may happen that a vendor under such a contract, 
fiéeing a chahce to realize riiore on another sale, or believing in the rapid 
îHereasé of Valiie^ seeks sorae techttical excuse to avoid complying with 
his contract. When that is apparent, and the purchaser hasacted in good 
fàith, the court will réadily enforce spécifie performance. It will pun- 
ish the wrohg-doer by compelling him to do that which he agreed to do. 
On the other hànd, when the vendor is acting in good faith, is ready to 
perform that tvhich he understood he had agreed to perform, to transfer 
àll the title that he has, and the purchaser is the one who is making ex- 
cuses j and seeks without présent payment to hold his claim upon the 
prôpërty, then the courts will be very apt to say to him to pursue his 
rémedy by an action at law, and let go his hold upon the property. Fi- 
lïally, it may be observed that in matters of this kind courts not merely 
observe thë words of the contract, but also hâve respect to the obliga- 
tions of the golden rule, and that, unless a plaintiff has done as he would 
be done by, it is useless for him to come into that forum where equity 
and good conscience reign suprême over the letter of the law. A decree 
will be entered dismissing the biU. 



SwANSON V. Chicago, St. P. & K. C. Ry. Co. 

(Oweuit Court, B. Minnesota. June 28, 1888.) 

Attornbt and Client — Compensation — Compbomisb without Patmbnt— 

BlQHT TO pROSBCUTB SUIT. 

Where plaintiff in an action for Personal injuries voluntarily proposes a 
compromise» which is accepted, and there is notl^ing to show that it was col- 
lusive as to plaintiS's attorneys, who had no Icnowledge of it, a motion by the 
attorneys for leave to prosecute notwithstanding the settlement will be denied. 

On Motion. 

Arctcmder <& Ardander, for plaintiff. 

IiiMA<fc jBunn, for défendant. 
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Brewer, J. a motion %à8 made by pMntîfiPé counsèl for leave to 
prosecute this suit, notwithstanding an alleged settlement made by the 
plaintifiF with the défendant, on the ground that the same was made with- 
out the knowledge of pkihtiflF's counsel, and with a view to defraud 
them out of their fées. I hâve simply this to say: It is unquestioned 
that parties to a lawsuit may settle and compromise their litigation with- 
out Consulting their counsel; and that, in the absence of a statute giving 
an attorney a lien for his fées, courts will not intervene, unless there bas 
been collusion between the parties, and an attempt to defraud an attor- 
ney out of his fées. So say ail the authorities presented by counsel for 
the plaintiff. In this case there is no réason to belle ve that there was 
any collusion, or any intent to defraud. It is one of those actions for 
Personal injuries in which, while the amount claimed is large, yet we ail 
know that there is often a great uncertainty as to the fact, as well as to 
the amount, of the verdict. It appears that the plaintifiF, on one of the 
first days of this term, of his own volition, went to the claim agent of 
tiie défendant, and proposed to compromise for a given sum, amounting 
to about a thousand dollars. The same was accepted, the money paid, 
and a stipulation for the settlement of the case sigaed. This was done 
without consultation with, aiid without the knowledge of, the attomeys; 
and there is nothing in the transaction to show that it was not executed 
in the utmost good faith, without any thought of any interest the attor- 
neys might hâve in the case. It is true that, the day before, the respect- 
ive counsel met hère in thç court room, and spoke of a compromise. 
Counsel for défendant said he bad no authority to do anything in the 
matter, but would suggest the terms mentioned to his client; and the 
plaintifif's attorney said he would do the same to his; but neither of them 
saw their clients, or had any consultation with them, and before they 
met again their dients had settled this suit. Under those circumstances, 
I think the settlenjent must stand, although it may operate to prevent 
counsel for plaintiff from receiving any compensation for their services. 
The motion will be overruled, and the case dismissed as per stipulation. 



Lewis v. Chicago, St. P. & K. G. Ry. Ck). 

(Oireuii Court, D. Minnesota. June 19, 1888.) 

Amattlt Airt> Batteey— CrviL Action — Pleading. 

i . A complaint which allèges, as in the old common coùnt. that défendant, by 
one of its employés, committed an assault and bàttery upon the plaintiff, an- 
other employé, is not demurrable. 

At Law. On demurrer to complaint. 

Action by Douglas Lewis against Chicago, St. Paul & Kansas Citjr 
Railway Company. 
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W, W.Ermn&nd E. F. Lane, foi pMntiS. 
: lAisk & Bunn, for défendant. 

Bkewbr, J. a demurrer was argued in this case, and I shall confine 
myself to a single issue raised therein. I think it settled law that a cor- 
poration can be held responsible for a tort, even to the extent of holding 
it liable for a tort of such a character that a court would oàll it so wanton 
as to be malicious; and that a master may be responsible for an assault 
and battery committed by one of his servants, whether that assault and 
battèry be committed upon a co-servant or a stranger. I also take it to 
be settled under the rules of pléading that what was équivalent to a com- 
mon count under the old practice is good now as against an objection 
raised by demurrer; and I think that is ail that can be said about thia 
pléading. It allèges that the défendant, by one of its employés, com- 
mitted an assault and battery upon the plaintifF, another employé. That 
is the allégation in the pléading of a substantive and ultimate fact. 
What the particular facts may be, whether that assault and battery was 
committed in the Une of his employment, and in the discharge of a duty 
which he owed the défendant, the master, as an employé, does not now 
appear. Of course, I do not mean to sanction the idea that if one of de- 
fendant's employés gets into a quarrel with another employé and assaulta 
him, the master is liable. But the allégation of the pléading is gênerai. 
The complaint says that the plaintiff was a porter, and the other em- 
ployé a conductor on the same cars; but under what circumstances the 
aisault and battery was committed is not disclosed. It is set up, as in 
the old-fashioned coramon count, that the défendant, by one of its em- 
ployés, committed an assault and battery upon another employé, and 
jthat is ail. I will overrule the demurrer, with leave to answer in 40 
days. There are one or two other errors alleged beyond this, but I do 
not deem them sufBcient to warrant me in taking notice of them. 



WiTTERS V. SOWLES et UX. 

{Cireuit Oourt, D. Vermont. July 21, 1883. 

Baitks and Banking — National Bank— Shareholdebs— Maekied "WouEnt. 

Rev. St. U. 8. S 5151, providing that shareholders of national banks shall 
be responsible "for ail contracta, debts, and engagements of such association 
to the extent of the amount of their stock therein," applies to a married wo- 
man who is such a shareholder, and she is liable for an assessment upon stock 
, held by her, whether she acquired the same by subscription, purchase, be- 
quest, or otherwise. FoUowing 83 Fed. Rep. ,767. 

At Law. 

Action by Chester W. Witters, receiver, etc. , against Edward A. Sowles 
and Margaret B. Sowles, his wife, to recover an assessment on bank stock 
held by the latter. 
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Chester W. Witters, for plaintifif. 

Edward A. Sowles and Kittredge HàsKns, for défendants. 

Wheeleb, J. This suit is brought to recover an assessment equal to 
the par value on 400 shares of $100 each in the First National Bank of 
St. Albans, of which the plaintif? is reeeiver, held by the feme défendant. 
The défendants hâve demurred to the déclaration, aud the cause has been 
heard on that demurrer. TheplaintifFfirst broughtabill in equity against 
thèse défendants to enforce this liability. The défendants demurred to 
the bill on theground that a married woman could not be holden for such 
an assessment; and that, if she could, the remedy in that case would be 
at law, and not in equity. The question of her liability was then ex- 
amined, and held to exist, but the nature of it was found tobe such that 
there was no jurisdiction in equity to enforce it, and the bill was dismissed 
for that reason. 32 Fed, Rep. 767. The défendants insistagain, hère, 
that this liability rests upon contract; that the contracts of married 
women, in Vermont, at the time when the liability accrued, if at ail, were 
whoUy void, and that therefore no liability was created. Some books 
and cases not referred to before bave been produced now, and the subject 
has been re-examined. That the liability for such an assessment rests 
upon contract, and not upon any incurring of a penalty or tort, is true, 
{Richmondv. Irons, 121 U. S. 27,7 Sup. Ct. Rep. 788;) and that married 
women could not at that time by their mère contracts bind themselves to 
the payment of money, in Vermont, is also true. But the contracts 
sought to be enforced are the contracts of the bank, and not those of this 
feme, or any qther shareholder. Without the statute she would not be 
liable in this direction at ail. That makes the shareholders of every 
national banking association responsible "for ail contracts, debts, and 
engagements Qf such association to theextentoftheamount of their stock 
therein." Rev. St. TJ. S. § 5151. The contract is the contract of the 
bank; the shareholders hâve nothing whatever to do about making it. 
The law annexes their obligations by its own force; no act or capacity 
to act on their part is required. The déclaration well sets forth that the 
feme défendant was the shareholder of thèse shares, and that proper pro- 
ceedings were taken to fix this liability. Thèse facts are admitted by 
the demurrer. The déclaration, therefore, sets forth a good cause of ac- 
tion, if married women are included by the gênerai words of the stat- 
ute. That they are included is shown by the case . of The Redprodty 
Bank, 22 N. Y. 9; Sayks v. Bâtes, 5 Atl. Rep. 497; and HobaH v. John- 
son, 19 Blatchf. 359, 8 Fed. Rep. 493. By taking the position of a 
shareholder she plaeed herself within reach of the statutory obligation. 
She could become a shareholder in various ways: by subscribing for the 
stock; by purchasing it; or by accepting it as a gift or bequest. The 
mode of acquisition would make no différence. Assent, at least, is re- 
quired to becoming a stockholder in any manner; and that is sometimes 
referred to in connection with this liability. This référence is not, how- 
ever, understood to signify that the assent or contract involved in be- 
coming a shareholder is of any materiality beyond accomplishing that 
v.35F.no.9 — 41 
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relation. No agreement to become liable, or protest against liability, 
would add to or take from the statutory obligation; and no contract or 
assent is involved beyond what is necessary to acquire the stock. Con- 
sequentiy no capacity would be required outside of what would be sufiS- 
cient for thàt. This liability is an incident to holding the shares, like 
that to pay taxes on them. The coverture does not appear to afford any 
exception from either. Many cases hâve been referred to in argument 
bearing upon the manner in which married women and their property 
may become bound, and how they may be proceeded against; but as 
this case is not understood to rest upon any contract of the feme defend- 
* ant, they do not appear to hâve any important part in determining the 
questions involved, and are not further referred to. The relation of 
shareholder, admitted by the demurrer, appears to carry with it the lia- 
bility of the défendants. The demurrers must therefore be overruled. 
On motion of the défendants, hôwever, leave to withdraw the demurrer 
and replead is granted. Demurrers overruled, with leave to défendants 
to withdraw them and replead by August lOth next. 



BeEED V. NOBTHEKN PaC. R. Co. ' 

{Circuit Court, D. Minnesota. June 19, 1888.) 

l. EvrojiWOB-^UDiciAL Notice— TffiBKiTOBiAi, Statutes. 

In an action for personal injuries resulting in tlie death of plaintifl's intes- 
tate, recéived in the territoryof Dakota, the case having been begun in tt 
State court and removed to the Uttited States circuit court, the latter court 
will take judicial notice of the Dakota statute giving the right of action to 
the représentatives of the deceased, although the statute was not pleaded or 
proved. 
9. ÎTbw Trial-^Discbution of Ooubt. 

Where an action for injuries roceived in the territory of Dakota, begun lu ■ 
a State court and removed to the United States circuit court, has been pros- 
ecuted by the personal représentatives, upon the theory that there is a stat- 
ute in Dakota giving the right of survival, and there is in fact sUch a stat- 
ute, a motion for a new trial on the ground that the statute was not pleaded 
or proved, being addressed to the discrétion of the court, will not be granted. 

At Law. On motion for new trial. 

Action byi). F. Breed, administrator, against the Northern Pacific 
Railrbad Company, for personal injuries resulting in the death of plain- 
tiff's intestate; 

C. D. O'Bneii, for plaintiff. 

John 0, BuUitt, for défendant. 

Brewek, J. This is a motion for a new trial» The case was tried be- 
fore Judge NEtâON, who heard the motion for a new trial, and overruled 
ail points save One, which he referred for future argument before me. 
The décèdent was injured and killed in the territory of Dakota, and this 
action is brouglit by the administrator to recover for his death. Of course, 
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at common law there wàs no survival of an action ofthis kind, and the 
right of action dépends solely upon the louai statnte. If in the jnrisdic- 
tion where the accident occurred there was no survival- of such action, it 
is abundantly settled by the authorities that no action could be main- 
tained hère, though the laws of this state give a survival. The case was 
commenced in the state court, and removed to this, and tried herè. There 
was no allégation in the complaint, and no proof made on the trial, that 
the territory of Dakota had any statute of sarvival of such an action; 
and it is contended that that is a fatal defect in the complaint and in the 
proof. Doubtless, if the case had been tried in the state court, the ob- 
jection would hâve been good; at least if taken in time. The courts of 
pne state do not take judicial notice of the laws of another, and: when a 
cause of action rests upon a foreign statuté, then the statute must be 
pleaded and proved. But it is equally well settled that courts of the 
United States take judicial notice of the laws of ail the states, as well as 
of those of congresç, and why should they not also take judicial notice of 
the laws of the territoriès? The United States suprême court bas held 
in several cases that courts of the United States take judicial notice of 
the laws, not merely of the states in which they are held, but of the 
other states of the Union. Upon what does that rest? And why do not 
the courts of the state of Minnesota take judicial notice of the laws and 
Statutes of other states? Simply beeause they are the laws and statu tes 
of a foreign jurisdiction. A court is presumed to know, and is chargea 
with notice of, the gênerai laws and statutes which obtain and are in 
force within the sovereignty which créâtes it, and under which it acts. 
The courts of the United States take their jurisdiction from the gênerai 
government, and therefore take judicial knowledge of ail the gênerai laws 
in force within the territory over which its sovereignty extends. This 
is decided as to laws of the states; and it seems to me that the same prin- 
ciple compels as well judicial notice of the laws of the District of Colum- 
bia, and of every territory. The territoriès are as much, if not more, 
within the jurisdiction of the gênerai government than the states. Whîle 
in some respects there is a séparation of the jurisdiction between the 
states and the gênerai government, yei they ail, states and territoriès, 
group under the gênerai jurisdiction of the one government from which 
this court takes its authority to act. So I conclude that the courts of 
the United States are bound to takè judicial notice of the laws, not merely 
of every state, but of the District of Columbia, and of every territory in 
the Union; beeause ail in their primary source reach back to the govern- 
ment under which the fédéral court holds its authority. So that, if this 
action had been brouglit originally in this court, it seems to me clear 
that there would bave been no necessity for alleging or proving the law 
of the territory of Dakota. 

But it is insisted that, as this case was commenced in the state court, 
the pleadings must be tried by the rules which control pleadings in that 
court, and that they should hâve the same force and effect as in the state 
court. The pleading was not challenged in the state court. If a de- 
murrer had been filed there that court might hâve passed upon it, and if 
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the demurrer had been filed hère it would hâve presented a mère ques- 
tion of pleading upon which this court could hâve ruled as the state court 
would hâve doue. But when a case cornes on for trial in this court it 
dépends not merely upon the laws of the state of Minnesota in matters of 
évidence, the taking of dépositions, and things of that kind affecting the 
trial; the parties do not dépend alone upon the state law, but either can 
avail himself of every law and of every right which is given by the féd- 
éral statutes, or is recognized in the fédéral courts. So that, whatever 
might hâve been the ruling of the state court, if the case had remained 
there, this court treats the pleadings as if it had been originally com- 
menced hère. Either party has the right to insist that the construction 
of that pleading, and the rules which control the trial and the enforce- 
ment of the judgment, shall he such as are guarantied to him by, and 
recognized and practiced in, the fédéral courts. So that objection is not 
tenable. 

But beyond ail this there is another question. Motions for new trials 
in common-law cases in the fédéral courts are not matters of right; they 
are appeals to the discrétion of the court. No error lies to the granting 
or refusing a motion for a new trial. This case was tried upon the 
theory that there was a statu te giving the right of survival, and, as a 
matter of fact, there is such a statute. As far as any questions of liability 
under such a statute are concerned, they hâve been detçrmined by the 
jury, and approved by the trial judge, and nothing is left but this single 
question. Now, when a case is tried upon the theory that there is a stat- 
ute giving a right, and there is in fact such a statute, substantial justice 
forbids that the verdict shall be set aside simply because there has been 
no formai averment of the existence of such a statute. Neither party 
was misled; each party tried the case upon the theory that there was 
such a statute, and upon such theory the plaintiff is shown to be entitled 
to a verdict. It would be subordinating substance to form, and justice 
to mère technicalities, to say that because there was no formai averment 
of such a statute the court must set aside the judgment and order a new 
trial; so, for that reason, as well as for the other, the motion for a new 
trial must be denied. Ordered accordingly. 



TuTHiLL Speing Co. V. Shaveb Wagon Co. ■ 
{Ovrcuit Court, N. B. Ima, O. D. February 7, 1888.) 

EvroENCE— Admissions— Bt Offecer of CoRPOBA,Troii— When Admissible. 
Déclarations made by a président of a corporation that a note indorsed to it 
long before, and on which suit had been brought six months before, was not 
the property of the corporation, but indorsed to it only that suit might be 
brought in the United States court, are not admissible in évidence, without 
any snowing that the président had authority to make such déclarations ot had 
any duty in thè promises, or was held out as the oflacer to whom application 

. for information should be made. 
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3. Same — Res Gest^. 

Such déclarations are no part of the res geitœ when made to one not acting 
on behalf of the défendant maker, and When no contract was made in consé- 
quence thereof, and when nothiug was done or said on whicb défendant relied, 
or which affected its action. 

At Law. Motion for new trial. 

The Tuthill Spring Company stied the Shaver Wagon Company on 
five promissory notes. Verdict for plaintiff. Défendant moves for a new 
trial. 

Cummins & Wright, for plaintifi. 

J. F. Duncombe, for défendant. 

Shieas, J. This action is founded on five promissory notes, four of 
which were executed by the défendant company to the plaintiflF, and 
the fifth to the order of W. T. Shaver. The latter note, for the sum of 
$8,858.52, wasindorsed, without recourse, beforematurity, to the plain- 
tiff corporation by the payée thereof. The défendant admitted the ex- 
écution of ail the notes sued on, but as to the fifth note averred that the 
plaintiff was not the real owner thereof; that the same remained the prop- 
erty of W. T. Shaver; that the indorsement thereof was colorable only, 
being made for the purpose of conferring a colorable jurisdiction on the 
United States court, the payée of said note, W. T; Shaver, being a citi- 
zen of the same state as the défendant corporation. 

Upon the trial before the jury the only évidence offered by^defendant 
in support of the allégation that the plaintiff company was not in fact 
the owner of the fifth note sued on was the testimony of J. D. K. Smith, 
président of the défendant corporation, who testified that in May, 1886, 
some six months after this suit had been brought, he visited Chicago 
for the purpose of trying to negotiate a purchase for the benefit of his 
brother, of the notes in suit; that he saw T. W. Tuthill, the président of 
the plaintiff company; and that in the course of such conversation Mr. 
Tuthill told him that it was Shaver's scheme to'have the matter suèd in 
the United States court; that the plaintiff company did not own the note; 
that it belonged to Shaver; but that they would not sell the company 
notes without selling the Shaver note. This testimony was objected to 
by plaintiff when offered, and the objection was sustained. The de- 
fendant offering no other évidence, the court instructed the jury to return 
a verdict for the plaintiff'. 

The motion for new trial présents the question whether the court erred 
in refusing to admit the testimony as to the admissions and statements 
alleged to hâve been made by Mr. Tuthill, the président of the plaintiff 
corporation. It will be noticed that the interview between Smith and 
Tuthill was long after the note had been indorsed to the plaintiff, and 
some six months after suit had been brought thereon. It was not shown 
what pow.er or authority Mr. Tuthill, as the président of the Tuthill 
Spring Company, ,had in the management or control of its affairs. It waS 
not shown that he was the party or ofBcer of the company who had par- 
ticipated in making the arrangement by which the Shaver note was trans- 
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ferred to the plaintiff, or that he had any actual knowledge of the facts of 
that, transaction. The rigtit tp provè his admissions as against the Com- 
pany was.elaimed uponthe sole ground that he was the président of the 
corporation, and must he deemed to hâve knowledge of ail its affairs. 
If the contention of the défendant is correct, it would folio w that the ad- 
missions and statements of the président, diréictors and other gênerai 
oflBcersof a corporation toiiching pstst transactions would be compétent 
évidence against the corporation ùndér ail circumstances. When the déc- 
laration sought to be proven forms part of the transaction involved in 
the litigation, it is deemed to be a verbal act, and, as part of the rea 
gestse, is admissible against the corporation. So, also, déclarations made 
by an officer of a corporation in response to inquiries relative to matters 
intrnsted >to his charge, may be given in évidence against the corporation, 
wheii.the fact of the inquiry made and the answer given are material or 
pertinent, to the issue involved. Bank v. Stewart, 114 U. S. 224, 5 Sup. 
et. Rep.. 845. Unless the admission can be brought within one or both 
of the exceptions named, the gênerai rule is that admissions or statements 
nlade by the offieers of a corporation as to past transactions are not ad- 
missible against the corporation. Thus, in Packet Co, v. Olough, 20 
Wall. 528, which was an action to recover damages for an injury to a 
passenger, it wias ruled that the statements of thecaptain of the steamer, 
touching the accident, and the cause thereof, made two days after the 
event and before the completion of the voyage, were not admissible 
against the Company owning the boat, it being said that "an act done by 
an agent cannot be varied, qualified, or explained, either by his déclara- 
tions, which amount to no more than a mère narrative of a past occur- 
rence, or by ail isolated conversation held or an isolated act done at a 
îater period. The reason is that the agent to do the act is not authorized 
to narrate what he had done, or how he had done it, and his déclara- 
tion is no part of the res gestse." In Railroad Co. v. O^Brien, 119 U. S. 
99, 7 Sup. et. Rep. 118, it was held that the déclaration of the engineer 
of a locomotive, made within 30 minutes after an accident had happened 
to his train, asto the speed the train was making when the accident oc- 
curred, wàsnot admissible in an action against the corporation. It is 
clea.r that the statements naade by Mr. Tuthill in the conversation with 
Mr. Smith formed no part of the transaction by which the plaintiff cor- 
poration became the indorser of the Shaver note. This transfer had been 
made months before the conversation between the parties named took 
place. The îdeclarations then .made cannot be admitted as part of the 
res gestee. As already said, it was not shown that Tuthill had any spécial 
knowledge ;o£ the transaction in regard to the transfer of the note, or that 
he was charged with any dutyconnected therewith, or had any control 
bver the same. When Mr. Smith had the interview with him, the 
former was :not acting on behalf of the défendant. He was seeking to 
buy the notés held by the plaintiff for the benefit and in the interest of 
his brother. No contract or agreement was made at that interview, or 
in conséquence thereof. There was nothing done or said thereat upon 
which the défendant relied, or which affected its action or conduct. 
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The issue on trial before the court and jury involved simply the ques- 
tion whether when the note was indorsed bj' Shaver the indorsement was 
colorable only, or did the plaintiff in good faith buy said note, and be- 
come the real owner thereof. The best évidence on this issue would be 
testimony showing what in fact was done and said at, the time of the 
transfer, or in immédiate connection therewith. The testiniony of Mr. 
Tuthill, and of ail other officers of the corporation having any knowledge 
of the transaction, could hâve been taken, and thus the real facts of the 
matter could hâve been reached. Instead of procuring this testimony, the 
défendant sought to introduce a déclaration or statement made by the 
président of the corporation long after the transfer of the note, and without 
any évidence showing that Mr. Tuthill had any authority to make such a 
déclaration, or that he was charged with any duty in thé premises, or was 
held out asihe officer towhom application for information should be made. 
If, under such circumstances^ the déclarations of Mr. Tuthill should be 
held binding upon the corporation, and therefore admissible in évidence 
against it, it would be équivalent to holding that the corporation was 
bound by ail statéments or déclarations made by any of its gênerai offi- 
cers, no matter when or under what circumstances. It ia not necessary 
tocite authorities to show that so broad a proposition cannot be su»- 
tained. The motion for new trial is therefore overiuledé 



Feancisco ». Chicago, M. & St. P. Ry. Oo. 
idireuii Court, W. D. lowa, O. D. i^uly 84, 1888.) ' 

BXBCUTOBS A*rD ADMUnSTKATOM— ApPOINTMENT— COIiLATEKAI. AtTACK. 

Where an administrator appears to be duly appointed bythe district court 
of lowa, which bas exclusive jurisdiction of sucli appointments, the régular- 
ité of the appointment cannot be raised collaterally in a suit brought by 'th6 
administrator. 

At Law. On demurifer to the answer. 

Suit by H. E. Francisco, administrator of William E. Brannegan, de- 
oeased, against the Chicago, Milwaukee & St. Paul Eailwa/ Company, 
to recover for an accident causuig the death of the said deceased. 

Stanbury & Olark, Bherwin d; Sch&rmerhomi and M. D. O'OonvM, for 
plaintifiF. 

George E. (Jiarie, for défendant. 

Shiras, J. In the pétition filed in this cause ît is averred that on the 
21st day of December, 1887, one William E. Brannegan, then in the 
employ of the défendant as a fireman on a locomotive, was killed in a 
collision occurring on defendant's road; it being averred that the collision 
was caused by négligence on part of the défendant Company. It is also 
averred that the plaintiff has been duly appointed administrator of the 
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•estate of said Brannegan, bythe district court of Cerro Gordo county, 
lowa, ofwhich. county said Brannegan was a résident at the time of his 
death. In the answer filed by the défendant it ia averred that the plain- 
tiff is not the legally appointed administrator of the estate in question, 
for the reason that thestatute of lôwa provides that administration shall 
be granted first to the wife, or such person as she raay sélect, and, secondly, 
to the next of kin, and that a period of 20 days is allowed to each class 
within which to apply for letters; that the letters in this instance were 
issùedto plaintiff upon the pétition of one Florence E. Brannegan, who 
claimed to be the lawful widow of William E. Brannegan, while in fact 
she was not such, by reason of the fact that when she married the de- 
ceased she had a, lawful husband 'then living; that by reason thereof she 
was not the lawful widow 'of the deceased, and could not, therefore, exer- 
cise the right of selecting thé administrator, to the exclusion of the next 
of kin; and that the act of the Gerro Gordo district court in appointing 
the plaintiff was therefore void; and that plaintiff cannot maintain this 
action. 

To the second count of the answer setting up the facts stated a demur- 
rer is interposed, thus presenting the question whether the appointraent 
of plaintiff as ad ministrator can thus be attacked. Under the provisions 
of the statute of Ibwa/,'!the district court of Cerro Gordo county had the ex- 
clusive right to appoint the administrator of Brannegan's estate. When 
the application, therefore, was made for the appointment of an adminis- 
trator, that court had full and exclusive jurisdictionof the subject-raatter, 
and its action in the premises cannot be coUaterally attacked. If for any 
reason the appointment was improvidently piade, the remedy lies with 
that court. So long as the appointment made stands unreversed by that 
court, the perspn so appointed msast be recognized as the légal adminis- 
trator of the estate of William E. Brannegan. If the next of kin claim 
that the court was misled in making the appointment, they ehould ap- 
ply to that court for redress. It is not, however, claimed that the next 
ofkin are moying in the matter, or that they object to the appointofint 
of the plaintiff. The défendant is asking the court, in effect, to review 
the action of the district court of Cerro Gordo county in appointing the 
administrator, on the ground that the rights 6f the next of kin were not 
prbperly considered', and' that the appointment of the présent plaintiff is 
wholly void", becatrse that court oiîght not to hâve made the appoint- 
ment until the 20 days allowed to the next of kin had expired. As 
already saidj that court had iuU jurisdiction of the application for the 
appointment of the administrator, and its action on that question is final, 
so far as this court is concerned. The demurrer to the second count of 
the answer is therefore sustained. 
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PaESHALL V. MiNNEAPOLIS & St. L. Ry. Co. 

(Gireuit Court, D. Minnesota. June 28, 1888.) 

i. Railkoad Coirt'ANiBB— LiabiiiItt for Négligence— Collision. 

One injured by a collision between two trains, on one of which he waig a 
passenger, can recover against the company on whose road the other train 
was running, its engineer.having caused the disaster by his négligence, al- 
though the engineer of the former train may also bave been guilty of négli- 
gence. 

2. Damages— FOR Personal Injurt— Evidencb. 

In an action against a railroad company for personal injuries, under a pé- 
tition alleging that plaintiff is a minister, engagea in other avocations at dif- 
férent times, and wûs prevented by such injury from performing his avoca- 
tions, évidence of the amount of the salary plaintiff had received theretofore 
is matériel to the amount of recovery, and it is proper for the court to refer 
thereto in its charge. 

3. Nbw Trial— Rulings on Evidbnce— Harmlbss Error. 

In Buch action, though a statement made by the conductor of defendant's 
train, not part of the res gesU/i, was improperly admitted, yet if upon relevant 
évidence in the case, the verdict was plainly right, and would hâve almost 
necessarily followed had such error not occurred, the verdict should nOt be 
set aside. • _ . 

■4,.8ame, ■■.,,■ 

A motion for a new trial being argued beîore a différent judge from the one 
presiding at the trial, and the évidence relating to the character and estent 
Of the damages sustained, not being ail preserved by bîll of exceptions, the 
verdict will not be set aside on the ground that the damages are excessive. 

.6. Bame— MiscoNDUCT op Jury. 

It being doubtful whether the jnry arrived at their verdict by addiiig to- 
gether the aiâounts each thought the plaintiff should receive, and dividing 
the sum by twelve, the quotient to be the amount of tbe vierdict, agreeing in 
advance tô, abide by the resuit, or simply made sucji calculation as a basis for 
furthet discussion and agreement, a motion to set aside such verdict on the 
ground of misconduct of the jury should be overruled.* 

At Law. On motion to set aside verdict of jury. 

Action by R. P. Parshall against the Minneapolis & Stv. Louis Rail- 
way Company for injuries received by a collision of trains. Verdict for 
plaintiff, and damages assessed at $8,000, wbich verdict défendant 
moved to set aside. 

Bleehman, Bloomingdale <fc Tourtehtte and Flandrau, Squires & Qutcheon, 
for plaintiff. 

J. D. Springer, F. D. Larrabee, and 0. D. O'Brim, for défendant. 

'It is entirely proper for the jury, in actions for unliqnldated damages, toadd the 
amounts named by each, and divide the sum by 12, to obtain a médium sum to be sub- 
mitted as a proposition for a verdict; but such procès» must not be àdopted pursuant 
to an agteement to be bound by its resuit. Village of Ponça y. Crawforâ, (Neb.) 87 N. 
W. Rep. 609. 

The testimony of jurors is not admissible to impeaoh their verdict by showing that 
the amount of damages awarded w»8 ave rag ed. Clark v. Manchester, (N. H.) 13 Atl. 
Rep. 867; Ward v. Blackwood, (Ark.) 8 S. W. Rep. 634. A motion for néw trial on the 
irround ôf miscOnduct of the jury is ordinarily addresSed to the discrétion of the trial 
judge. Com. v. White, (Mass.) 16 N. E. Rep. 707. See, also, cases oited in note. 

On the gênerai subject of when a new trial should be granted on the ground of mis- 
conduct 01 the jury, and how such misconduct is shown, see State v. Rush, (Mo. ) 8 8. 
W. Rep. 231; Grifan v. Harriman, (Iowa,)38 N,W. Rep. 139; Grottkau v. State, (Wis.) 
36 N. "W. Rep. 31, and note; Pellitier v. Lumber Co., (Me.) 5 Atl. Rep. 262, and notei 
Berry V, De Witt, 27 Fed. Rep. 728. 
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Breweb, J. This case was tried at the last term of thîs court, before 
Judge Nelson ând a jury, and a. motion for a ne w trial was argued be- 
fore me on a bill of exceptions. The case involved the same facts pre- 
sented in a case just tried at this term, whêre àt a crossing of the Chi- 
cago, Milwaukee & St Paul Railway and of the Minneapolis & St. Louis 
Railway two trains collided, àjad the plaintifl",^ pâssenger on the Mil- 
waukee train, was injured. I always décline to hear a motion for a new 
trial iii a case tried before abother judge, unless the case stands upon 
some question of law sent by that judge to be heard hère. Motions for 
new trials are simply appeala to the discrétion of the court, and are not 
matters of right to be daimed by the'defeated party. It is clear that 
the trial judge; better than ajiy one éïse can détermine whether substan- 
tial justice bas been done, and should pass upon such a motion; but in 
hîsabseiicë the motion waS ai^ued before lûe, atid I said tô' counsel at 
the time that I should wait until I heard the facts to be developed in 
the approaehing trial before determining this motion. I bave heard the 
jfaCts asthli^s diselosed, ahd, "^hether or no there was afty négligence on 
;tbe,part MtJie.Milwaukee engiheer, it is very clear to my mind that 
there was culpable négligence on the part of the Minneapolis & St. Louis 
engineer^ for notwithstanding bis déclarations, and the testimony of one 
or twQ bt^iQris tio the same inapoft, that he stppped bis ti-ain before he 
a&me to tlie stop^board, it is very évident to me that he did not do so; 
thât hè àppfoacfaed that crossing without stopping, and wîthout putting 
, Ws, train so far under control that he could stop àft;çr he saw the approaeh- 
ing Milwauk«e train. So that, upon the facts, I am very clear that the 
MltiïieapolisifeSt Lotis road was chargeable with négligence in thatcol- 
iisippi^indep^îifîent of the questiou whether the Milwaukee company was 
also chargeable with négligence. ' tJnder those circumstances, unless on 
the trial there was some substantial error, it is my duty to overrule the 
motion for a new trial. 

' Some niattersiare suggested which require a word or two of comment. 
Two affidavits were filed charging misconduct on the part of the jury; 
one» an aflBdavit of a juror that a verdict was reached in pursnance of 
an agreement that each juror should write down the amount which he 
thought the plaihtiff should receive, and, after adding them together and 
dividing by 12, that the amount so reached should be the verdict. Of 
course, if a verdict is reached in pursuance of an agreement to abide by 
the resuit of such an addition and division, it is misconduct such as 
*ypuld vitiate thé verdict. But it is also true that it is not improper, 
aind is common in matters of this kind, where the amount does not rest 
upon any fixed rule, but dépends upon the discrétion of the jury, for 
each juror to put down the amount which he thinks the plaintifiF ought 
to receive^ and the suin df the amounts being divided by twelve places 
before the juiy a basis for furtiier discussion and agreement; and when 
that is ail thàt is done, such attempttoreachconcord and agreement does 
not vitiaié .the verdict. While the affidavit of this juror is tô the effect 
' that- the verdict was obtained under such an agreement to abide by the re- 
suit, another afedavit, and the pàpers which were found in the jury-room, 
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indicate that there were sev^ewl efforts of that kind ma,dè,-^tvvelve sunïs, 
put down one after the other added tOgether and divided by twelve; but 
the resuit of none of thèse efforts wïis the exact amount of the verdict re- 
turned. There is also the affidavit of another juror, that there was no 
such agreement in advance, and that ail that wbs done was simply, as I 
suggested, an effort to see what was the average of the judgment of the; 
jurors. Passing the question whether the affidavits of jurors are ad- 
missible in that respect to impeach the verdict, it is clear that no verdict 
can be impeached therefor unless it is clearly and satisfactorily shown 
that such raisconduct did exist. It is often an easy thing to get the affi- 
davit of a single juror as to transactions in the jury-room, but unless it 
is olearly shown that the jurors were guilty of misconduct the verdict ■ 
should stand. Hère we hâve the affidavits of two jurors, orie against the 
other; and if we put them both to one side, still the papers found very 
strongly tend to show that ail that was done waS' âiinply an effort to find 
out the average opinion of the jurors. 

Another matter was brought up, and that is thé ainount of the verdict, 
$8,000. It is enough to say upon that, that thje full testimonyas to the 
extent and character of the injuries is not preserved in the bill 'ot excep- 
tions, and therefore it is impossible for me to say that the verdict was 
not a satisfactory and just response to the testimony. It is also objected 
that testimony was permitted to be introduced, and that the court called 
the attention of the jury in estimating the amotitit of the verdict to the 
fact that, the pkintiff was a minister and had been receiving as com- 
pensation for his services from $1,000 to $l,800a yeartheretofore; and 
it is claitned that that was a matter of spécial damages -which should hâve 
been separately and distinctly alleged. It is alleged in the pétition that 
he was a minister, and also engaged in other avocationsat différent times, 
and that by the injury he was prevented from the proper prosecution of 
his avocations. The court did not tell the jury to multiply the plain- 
tiff's salary by a number of years, and award hini such sum; but the 
testimony being, as I think, properly admitted under the pleadings, it 
was proper to call the attention of the jury to it in the charge, to bè'con- 
sidered by them in determining what was due compensation. 

There are two or there othei' matters in which perhaps the trial jtidge 
made a mistake. For instance, He pentiittôd one witness to testify as to 
a statement made by the condùctor of the Mihneifipolis & St. Louis train 
after the accident. True, it was but; a few moments after, but I am in- 
clined to think it was not quite near enough to be received as a part of 
the res gestse, and it was not made by one who had charge of the moyemeût 
of the train. In one or two other matters of a similar nature, I think & 
careful examination would satisfy the trial judge, aS it bas irapressed me 
with the belief, that there was some technical eïrôr. But .1 do not uri- 
derstand that an error of that kind iS of itseif stifficjent to justify a court 
id setting ^side a verdict and putting the parties tothe expense and tiole 
of another trial, if upon ail the facts iû the case it îs clear tha,t, thèse er- 
rors being excluded, the same verdict will almost necessarily foUow. 
After listening to the facts developed hère I do hqi see how it ià reagon- 
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able to expect that any jury would find otherwîae that the engine'ir 
of the Minneapolis & St. Louis train was guilty of négligence; so, while 
perhaps another jury might estimate the damages at a différent sum, yet 
the verdict would be ineyitably for the plaintifF. Hence, although per- 
haps technical error may be found in one or two matters, I am constrained 
to overrule the motion ifor a new trial. Ordered accordingly. 



ScHROEDEK d ol. V. W. E. Teubee, (four cases.) Same v. Comstock. 
Same V. Mills. Same v. Wn.LETT. 

{Circuit Covjrt, T), Connectiout, July 23, 1888. 

Sales— "Warrantt — Falsu RBPRESBN*rATioNa. 

Défendants cpntrolled the entire stock of a cîgar inanufacturîng corpora- 
tion. Their salesman negotiated a; sale of tlie stock to plaintiSs, with a view 
of procuring a larger salary for himself. • PlaintiflEs had been called in prior 
thereto to açlvise défendants as to the proper management of the f actory, and 
knew that the^y were not satisfled with their business. The salesman repre- 
sented that certain dividends had been declared. When the parties met to 
complète a sale, in accordance with aprevious appointment, défendants stated 
that the dividends had been earned, and that the stock account was "ail 
right. " The défendants acted in good faith. Held, that the statements were 
not représentations mâde by a seller, for the purpose of influencing a buyer, 
but were statements of opinion of the condition of the property, and were 
not such représentations or warranties as to entitle the plaintifls to recover 
for a breach or failure thereof.^ 

At Law. Action for damages for breach of contract. 
WiUidm B. ,Hi}l and Simeon E. Baldmn, for plaintiffs. 
Goodmn Stoddard and Henry Stoddardy for défendants. 

Shipman, J, The seven above-entitled suits are actions at law by the 
same plaintiffs against différent défendants, upon the same state of facts, 
and were triçd by the court upon a written and duly signed stipulation 
waiying a trial by jury. The facts which were found by the court to 
haye been proved and to be true, upon the trial of said several cases, are 
as follows: On December 29, 1884, a joint-stock corporation by thename 
of the " Vallette & Mitchell Cigar Company" was formed in this state, 
for the manufacture of cigars, wjth a capital stock of $25,000, whereof 
$20,000, was paid in. It was formed at the suggestion aod solicitation 
of Alexander P., Mitchell, who, and Victor Vallette, had been salesmen 
for a New York cigar manufacturing house, and in that capacity became 
acquainted with the firm of David Trubee & Go., wrliolesale grocers of 
Bridgeport, Conn. Mitchell proposed to that firm: the establishment of 
a corporation for the manufacture and sale of cigars, of which he and 

î" . . ■ . 
'As te what représentations amount to warranties in contracts of sale, see McClintock 
V. Emick, (Ky.) 7 8. W. Kep. 903, and note. 
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Vallette were to be members, and the goods of which they were to sell. 
This suggestion resulted in the formation of said corporation, ail the 
stockholders in which, except Mitchell, Vallette, and Charles D. Mills, 
-were members of the firm of David Trubee & Co. Mills was their book- 
keeper. Afterwards Samuel C. Trubee became a stockholder. At the 
time of the transactions hereinafter mentioned, Mitchell and Vallette each 
had 230 shares of stock standing in their respective names, William E. 
Trubee, Frederick Trubee, David Trubee, and Charles R. Willett each 
owned 82 shares, George Comstock and Charles D. Mills each owned 81 
shares, and Samuel C. Trubee owned 50 shares. The other stockhold- 
ers, or David Trubee & Co., paid the stock subscriptions of said Mitchell 
& Vallette, each of whom gave to the other stockholders a note for $5 ,750, 
and an assignment of his 230 shares of stock, as collatéral security for 
the payment of said respective notes. Vallette received for his services 
$80 per week and 25 per cent, of the profits. Mitchell received for his 
services $50 per week, and each overdrew his account, and the two owed 
the Company, in April, 1886, $2,842.10. In July, 1885, the company 
estimated its six months' profits to bave been $8,759.20, and declared a 
dividend for that amount, which was not drawn, but was applied in pay- 
ment of the balance of $5,000, due upon thecapital stock. In January, 
1886, the books showed that the profits for the second six months were 
only $800. As David Trubee & Co. were ignorant in regard to cigar 
manufacturing, William E. Trubee, the président, asked Mr. Schroeder, 
of the firm of Schroeder & Bon, who sold the company by far the largest 
portion of its tobacco, to go over to the factory, and advise them about 
the business, and see if tiiere was any error in their System. Mr. Schroe- 
der did so, went into the factory, and made some suggestions respecting 
the way in which the cost of the goods could be reduced, and looked at 
the books in regard to the expenses of manufacture, but made no thorough 
examination of them. Ernest Wagfugner, the foreman of the factory, 
was a nephewof Mr. Schroeder's, whom he had recommended for the 
position. He went to another factory in January, 1886, and Mr. Schroe- 
der, at Mr. Trubee's request, recommended another person for foreman, 
Frederick Wagfugner, who was appointed. In February or March, 1886, 
Mitchell became dissatisfied with his salary, and with the amount of 
profits, and suggested to William E. Trubee that the Bridgeport interest 
should be sold and the stock thereby placed in a sraaller number of own- 
ers. In conséquence of this talk, Mitchell went to Schroeder & Bon, 
to induce them to purchase the Trubee stock; his object being to get 
1 salary of $5,000, instèad of $2,600; and told Mr. Schroeder that he 
thought that the Trubees would seU for the money they had put into 
the concern, without interest. On April 1, 1886, William E. Trubee 
told Mitchell that they would sell their whole. interest in the stock for 
$20,000, the amount they had put in; the purchaser giving a good and 
sufilcient bond for the payment of the debts of the concern, which the 
schedules subsequently made showed were $50,132.86. Mitchell said 
he had a party who would buy the stock, and pn the same day wrote 
Mr. Trubee, at Bridgeport, the following letter: 
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"New YoEK, April 1,1886. 
"W.S!iTruhee,Ssq., Pres't. — Deab Sm: I am piepared to accept your 
proposition of this date,>viz.i to pay you $20,000 for the entire stock and as- 
sets of the Vallette & Mitchell Cigar Go., and to furnish a party who will be 
satisfactory security to the Poquonnock Bank on outstanding obligations of 
the V. & M. Go., instead of the présent indorsers. With this proviso, the 
names of thèse parties are to remain a matter of strict Confidence between ail 
parties interested. Please corne down on Monday prepared to close. Yours, 
truly, A. P. Mitchell." 

Mitchell was not the agent of the Trubees to sell the stock, but was 
acting for his own interest, and in his own behalf. Trubee knew that 
Mitchell couldnot buy the stock him self, but was trying to procure some- 
body to make the purchase. At this time, on April Ist, Schroeder told 
or had told Mitchell thât he and his partner, Isadore M. Bon, the two 
plaintiffs, would bUy the ^tock, and pay $20,000 therefor, provided the 
inventory to be taken should be satisfactory, and to arrange for a meeting 
with Mr. Trûbee to complète the purchase. The said letter of Mitchell 
was written in accordance with this authority. Mitchell told Charles D. 
Mills, the treasurer and book-keeper of the Company, to bave an inventory 
taken, which was taken by Frederick Wàgfugner, the foreman, and Ste- 
phen S. Price, the shipping clerk. They went to work imraediately, but 
it 1vas not completed on Monday, April 5th. On that day, Schroeder, 
William E. Trubee, David Trubee, Mitchell, Mills, and Mr. Einstein, 
Schroeder's lawyer, met, in pursuance of Mitchell 's notification, at the 
company's ofEoe in New York. Vallette was présent a part of the time. 
Some other employés were in the room. Schroeder came with Schroeder 
& Bon's check for $20,000. He told the Trubees that before he paid his 
money, he wished to be satisfied that the statements of Mitchell were cor- 
rect. Only two persons, Schroeder and Mitchell, affirmatively testify to 
this conversation. The other witnesses do not recoUect it. Einstein was 
not présent at the trial when the subject was under investigation. Schroe- 
der testifies that the conversation was as follows: He said^ "In the first 
place, I Utiderstand that the dividend was deelared in January of some 
$8,700, and I suppose that was earned." William E. Trubee said, " Yes." 
David Trubee said to Mills, "You bave got it on the books; show Mr. 
Schroeder." Mills opened the ledger, and pointed to the dividend ac- 
count. Schroeder asked , " How is the factory account ? " Mills ans wered , 
"The factory is ail right." Schroeder said, interrogatively, "There is no 
defîciency in thé" factory account?" Mills said,:"No; that is ail right." 
Mills-also said that the inventory was not completed. Schroeder also 
asked if the outstandings were good. Mills said that "they charged a 
lot of them to profit and loSs on January Ist, and there was nothing to 
speak of. There might be a few dollars." The bond was then discussed. 
Each of the parties had a form of bond. Schroeder wanted an altéra- 
tion made in Trubee's, which thelatter was not willing to make without 
Consulting his lawyer; and it was agreed that hé should return to Bridge- 
port, consult his lawyer, and that the parties should meet again on 
April 7 th. At thiS time Schroeder was informfed that two of thé com- 
pany's notes, araounting to $6,250, were about to mature, and that the 
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paymenl of tliese had not been provîded. He said that he would send 
a, check for the araount with which to pay the notes, which was done. 
On April 7th the parties met again. Schroeder asked about the profits 
between January Ist and April Ist, and was informed that the inventory 
had been oompleted, and that they were about $3,300. Schroeder 
asked, " At what value did you take the cigars?" Mills said, "Fred took 
the factory stock, and the other was taken by Priée." The bond was 
signed, the $20,000 was paid by check, the stock was transferred, soon 
after the old directors resigned, and the management went into the 
hands of the plaintiffs. It does not appear that Schroeder looked at the 
inventory until after April 7th. On April 14th the company agreed 
to pay Vallette and Mitchell, each, for three years from January 1, 
1886, for his services, $4,000 per annum, in equal weekly payments, 
and a sum equal to one-fourth of the annual net profits of the company 
after allowing 6 per cent, per annum interest on the capital stock. In 
addition, said employés couldeach draw$l,000during 1886, and alike 
amount during each succeeding year, provided one-fourth of the net 
profits of the previous year should be equal to that amount. On the 
same day the plaintiffs agreed to sell to Mitchell and Vallette, on Janu- 
ary 1, 1887, 1888, or 1889, 1,000 shares of said stock for the sum of 
$21,500 cash, upon 80 days' previous notice, and satisfactory security 
for the payment of the debts of the company. On April 7th Schroeder 
said that he proposed to cancel the notes of Vallette and Mitchell to the 
company, amounting to $2,842.10, which he did not consider of imuch 
value. This was done. Tn January, 1887, it was ascertained that in 
making the balance sheetof July, 1885, upon which the dividend was 
estimated, the furniture and fixture account of $2,255.39 was credited 
twice. The balance of the factory account on April 3, 1886, was $26,- 
518.66. The inventory of April 7, 1886, of the factory stock and prop- 
erty was $21,677.93, being a différence of $4,840.73. Some of the ac- 
counts tumed out to be poor. Some of the cigars, and some of the to- 
bacco, were inventoried too high in January, 1886; and on or about Jan- 
uary, 1887, it was discovered that the company was in a very bad con- 
dition. The property was sold to the best advantage, but a very large 
loSs was the resuit. Ail of the July, 1885, dividend was not earned; 
and in April, 1886, there was, as appeared by the completed inventory 
of April 7th, a deficiency in the factory account. There was no fraud, 
no willful falsehood, and there was no known or intentional misrepresen- 
tations on the part of any défendant. 

The plaintiffs rely upon the principle that when owners and sellers of 
Personal property, before the completion of negotiations for its purchase, 
assert material untrue représentations in r^ard to it, which are made 
for the purppse of being acted upon, and were in fact relied upon by the 
purchaser, the truthof which the owner was bound, and is therefore 
presumed, to know, such représentations are r^arded as implying or 
constituting awarranty; and for a breach thereof the seller is liable. 
The case on the part of the plaintiffs dépends entirely upon two ques- 
tions by Schroeder on April 5th, the answer to one by W. E. Trubee, 
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and the answer to ûie other by Mills, and one question by Schroeder on 
April 7th, and the answer by Mills. It becomes important to examine 
thèse conversations in the light of Schroeder's previous knowledge of the 
Company, and of the défendants' ignorance of the negotiations. Schroe- 
der knew in January, 1886, that the company had made a dividend in 
July, 1885; that the officers were discontented and anxious, because 
they had apparently made nothing during the next six months, and that, 
acknowledging their ignorance of manufacturing, they had called upon 
him for advice in their business. He further knew that they were ig- 
norant of manufacturing, and that the foreman whom he had selected 
for them was the only compétent manufacturer in the concern, and that 
Vallette and Mitchell sold nearlj' ail the goods. He knew that theanxi- 
ety for him to purchase came from Mitchell, who was acting for his own 
interest, and that the défendants had not solicited him to buy. Mitchell 
had represented to him that the business was badly managed, and that, 
with proper management, the profits ought to be $15,000 or $16,000 
upon annual sales of $200,000 ; and that Schroeder & Bonwould bethe 
exclusive sellers of raw material to the company. Schroeder thought, 
from Mitchell's assertions, that he was to obtain cheaply a business 
which was profitable, and would become more so, and made up his 

. mind to buy ; but he required that an inventory should be previously 
taken, which would show, and from which he could ascertain, the prof- 
its from January, 1886, to April, 1886. He appointed a meeting for 
the purpose of closing the bargain, and W. E. Trubee, the défendants' 
représentative, came to meet an unknown purchaser, and receive the pur- 
chase money. Before the payrhent was made, Schroeder, desiring to 
obtain from the sellers a definite aoknowledgment of the truth of Mitch- 
ell's représentations, says that he therefore asked the sellers, "I under- 
stand that there was a dividend declared in July of some $8,700, and I 
suppose that was earned?" The importance of this question dépends 
upon the fact whether the word "earned" was used, and was understood 
by the Trubees, because Schroeder testifies affirmatively that it was used. 
I find that he asked that question ; but from the testimony of both Mitch- 
ell and himself I find that the Trubees understood that the question re- 
lated to the fact that a dividend had been declared, and so appeared on 
the books, and were not at ail aware that they were being drawn into a 

, warranty in regard to the accuracy of the dividend. The answer to the 
question in regard to the factory account was not intended to be a posi- 
tive représentation of a fact, but a statement of an opinion drawn from 
the figures which were furnished, and which Schroeder had adéquate 
reason to know were furnished by the foreman. The question meant 
whether the figures showed that the company was getting, or was to get, 
proper and remunerative priées for the manufactured cigars. The in- 
ventory had not at that time been completed, and Mills was speaking of 
the facts as disclosed by the estimâtes of the cost of manufacturing, and 
the values which the foreman placed upon the manufactured cigars. The 
conversation on April 7th shows plainly that Schroeder could not bave 
supposed that the answer in regard to profits from January to April was 
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a positive assertion that the profits were $3,300, but that from the in- 
ventory, as takeii, it so appeared; because, in response to his inquiry, 
"At what values did you take the cigars?" Mills replied, "Fred" (i. e., 
the forernan) "took the factory stock, and the other was taken by Priée," 
— showing that he did not take the inventory, but relied upon the fore- 
man's estimate. 

Frora the whole testimony, I am of opinion: 

1. That Schroeder entered upon the conversation of April 5th for the 
purpose of eliciting answers to questions which were asked, not so much ' 
for the purpose of infiuencing his own mind, because he knew that the 
défendants had no accurate knowledge on the subject, as to be a protec- 
tion to him in case of loss after he had purchased. 

2. He did not obtain, and muet hâve been aware at the time that he 
did not, obtain, représentations in the nature of warranties. The an- 
swers to the questions were not intended to be^ and were not understood 
by Schroeder to be, positive assertions or représentations that a dividend 
had been earned, in the sensé that no mistake had been made in the 
computations, or that there was no actual loss in the product upon the 
costof manufacture, or that there had actually been $3,300 profits be- 
tween January, 1886, and Àpril, 1886. They were not représentations 
made by a seller who was negotiating a sale, for the purpose of infiuenc- 
ing a hoped-for buyer, but were statements of opinion of the condition 
of the property by the owners, who thought that the bargain had been 
concluded, to the person wlio presented himself as the buyer. 

3. Schroeder required Mitchell to see that an inventory was taken, 
for the purpose of infiuencing his own mind, and enabling him to dé- 
cide upon the purchase; but the inventory, as taken, was not, and he 
knew that it was not, put forth by the détendants as their statement or 
représentation of values. It was the estimate placed by the clerks who 
were set at the work, and carried the weight which the known skill or the 
integrity of the clerks entitled it to carry. The cases bave a very différ- 
ent atmosphère from that which they would hâve had, and the facts are 
to be looked at in a différent light from that in which they would hâve 
presented themselves, if the défendants had taken the initiative in the 
sale, and had been solicitons for and negotiating with a purchaser, ■ 

It foUows that there were not such représentations or warranties as to 
entitle the plaintiffs to recover for a failure or breacb thereof. Let judg- 
ment be entered in each case for the défendants. 
v.35F.no.9 — 42 
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National Shbet-Mbtal Roofing Co. t>. Gakwoop. 

(Circuit Court, D. New Jersey. April 80, 1888.) 

Patents poe Inventions— pATBNTABrLiTT— Invention— Métal Shingles. 

Letters patent No. 189,115, issued April 3, 1877, for improvement in sheet- 
metal shingles, consists of a metallic sheet shingle, being a plate bent upward 
at one edge and downward at the other, to form plain, hollow ribs to inter- 
lock and form a joint, and having a central hollow àood or rib, the plan of 
laying them being so as to begin the second course with a half shingle, and 
f oUowJng with fuU ones, the central rib of the second course receiving the 
seam of the course below, thus breaking joints as ordinayy shingles. There 
were many prior patents for earthenware and métal tlles or shingles, ail hav- 
ing the interlocking side edge, the central rib, and plan of breaking joints 
appearing in ail the tiles, but no metallic shingle combined entirely both feat- 
ures, although one patent of a metallic shingle had the feature of breaking 
joints, the upper course protècting the heads of the seams of the lower by a 
central cap at the lower end of the shingle. EelA, that plaintiff s shingle was 
not an invention, but the combina*ion of knowi contrivances for the same 
purposes with the substitution of différent materials. 

In Eqnity. Injunction to restràin infringement of patent. 
Bill by the National Sheet-Metal Roofing Company against John T. 
Garwood to restràin infringémeiit bf a patent ioi nietal shingles. 
Duncan, Curtis & Page, for complainant. 
F. G. Lowthorp, Jr./îoT deiéndmt. 

Wales, J. This is a suit brought for the infringement of letters pat- 
ent No. 189,115, issued to Edward Loch er and Christian Knispel, April 
3, 1877, for improvement in sheet-metal shingles. The complainant be- 
canie owner of the patent by purchase and assignment. The spécifica- 
tion States the object of the invention to be "à metallic shingle which is 
durable, comparatively light, and can be çheaply and easily manufact- 
ured aM applied." 

"Figure 1" [of the accompanying drawing] "is a perspective view, show- 
ing a roof constructed from the improved shingles. Figures 2, 3, 4, 5, 6i and 
7, plan and edge views of the shingle, showing différent forma. The shingle 
consists bf a métal plate, T, having àt one or both edges ribs. A, C. B repré- 
senta a small tag with a rib which flts over a corresponding rib of the plate, 
T, as hereafter described. D is a raised rib, midway between the ribs, A, C, 
of the plate, T. The ribs, A, are formed by bending the edges of plates to 
curl upward, and the ribs, C, by bending the edges dpwnward, and thèse ribs, 
C, are made slightly larger than the ribs, A, so that the latter may slide èasily, 
and fit snugly into the larger ribs, C. The rib of the tag, B, slides over the 
smaller rib. A, and the flat part is nailed down to the roof or rafters, and pre- 
vents the slipping of the plates. The shingle, T', — Fig. 3, — intended for the 
bottom of the roof or lower course, need hâve no central rib, D, and the side 
shingles, T", — Figs. 2 and 4, — need bave but one rib, the opposite side being 
plain, so as to facilitate bending it down and nailing to the edge of the roof, 
as shown in Fig. 1, 

"The shingles, T, are placed on the lower course, the smaller hollow rib, 
A, of each shingle being slipped into the larger rib, C, of the next shingle. 
In applying the next course, the side half shingle, ï", is flrst seamed. and then 
the shingles, T, successively, in the same manner as the flrst row, the hollow 
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ribs, D, receiving the ribs of the course below, so that the joints of the shin- 
gles in each rpW are midway between those of tiie other rows, permitting th© 
désirable altethate arrangement common with ordinary shinglea." 

The daim is for "the within described shingle, consisting of a metal- 
lic plate bent upward at one edge and downward at the other, to form 
plain hoUow ribs, A, C, and having a central hoUow rib, D, as set forth." 
Although the spécifications and drawings describe and show three forma 
of shingles, — one adapted for the lower layer of the roof, which does not 
require means for "breaking joints" with a layer below, and another 
adapted to form the ends of any course across the roof, — yet the patent 
claims only the third form, namely, those shown in the central joint of 
the two upper courses of Fig. 1 and Fig. 6 of the drawings. Thèse shin- 
gles are designated by the letter, T, and are provided with a central rib 
or hood loçated at the bottom of the shingle and designated by D, which 
is the shingle of an upper course, fits over and receiveg the upward pro- 
jecting seam or joint formed by interlocking the side edges, A and C, of 
two contiguous shingles of thenext lower course, as seen in Fig. 1. 

The défenses are two: want of invention, and non-infringement. 

The testimony on both sides is almost entirely expert in its character, 
and consista mostly in explanations of various constructions described in 
prior letters patent, and in pointing out différences and resemblances be- 
tween the same, and comparing them with the Locher and Knispel pat- 
ent. The defendant's exhibits show no less than éight différent styles or 
kinds of roofing tiles or shingles niade ofearthenware or métal, for which 
letters patent were is?ued to their respective inventors prior to the date 
of the complainant's patent. It is perfectly clear that thèse inventors had 
constructed sheet-metal plates with interlocking side edges; and it is 
equally clear that the centrally located hood, answering to the rib or 
hood, D, iu the complainant's patent, appears in ail of the tile shingles; 
but the cpmplainant contends that, up to the date of the Locher and 
Knispel patent, no shee1>-metal shingle had been invented which com- 
bined the twofold capacity of the interlocking side seams with the central 
hood and the "breaking of joints," and that this combination was useful 
and patentable. On the othpr hand, the défense claims that the Locher 
and Knispel shingle présents merely an aggregation of old parts, without 
any modification or new effect. It is admitted that the interlocking of 
side edges of métal shingles was old, but that the joints thus made ex- 
tended unbroken from the peak to the eaves of a roof; nor is it denied 
that tile shingles had been made which broke joints, and had the central 
hood or rib. In defendant's exhibit, Graessle patent, dated December 
11, 1855, is shown a roof composed of tiles laid alternately so as to 
break joints. The right hand side of each tile has on its upper surface 
two paralM ridges running verticàliy, whilè the lèft-hand side of the tile 
is moulded into a downwardly ctirved form. Wbèn placed in position, 
this curved edge on the left-hand side of one tile fits into the gutter 
lying between the two raised ridges on the right-hand side of the ad- 
jacent tile» , On the lower end of each tile is a centrally located hood ot 
pocket into. which fits the head of the joint or seam between two contig- 
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uous tiles in the row below. The seam or joint is thus protected, and 
the descending water cannot enter. Cook's patent of November 12, 1867 , 
Hughes' patent of December 5, 1871, and Weybrecht's patent of May 5, 
1874, show roofing tiles embodying the same éléments, and operating in 
the same gênerai waj', with the side edges joined and ourved at their 
upper joints by a cap or hood centrally located in the lower ends of the 
tiles in the course next above. That thèse tiles are widely diflferent in 
material and process of manufacture from the sheet metal-shingles of 
Locher and Knispel cannot affect the novelty of the contrivance, since the 
substitution of one material for another, in such a case, would not be 
material. Hotchkiss v. Greenivood,ll How. 248; Hicks v. Kelsey, 18 Wall. 
670; Terhune v. Phillips, 99 U. S. 592. Nor does it make any différence 
that the manufacture of tiles falls under a distinct art from that of mak- 
ing sheet métal shingles. But even if this were so, the Gâteau patent 
of January 6, 1874, shows sheet-metal shingles constructed in such man- 
ner that when laid on a roof they break joints, and the upper courses 
protect the heads of the seams in the lower courses. The sides of the 
Gâteau shingles are corrugated, and lap one over the other, and each bas 
a central cavity or cap at its lower end for covering the seams or joints 
of the underlying courses. With so much aid from thèse prior inventions 
it could hâve required nothing more than the exercise of mechanical 
skill to make the Locher and Knispel shingle. No new idea was pre- 
sented in its construction, nor was the inventive faculty called into réquisi- 
tion. 

The complainant's shingle may perhaps be made more cheaply than 
the others, but that advautage arises from a change of material and the 
adaptation of machinery to its manufacture, and does not impart to it the 
élément of novelty, or make it a patentable combination. It cannot be 
said with any degree of confidence that the combination of old and well- 
known parts in the complainant's patent has produced a new resuit, or 
an old resuit in a better or more efficient way; and thèse are some of the 
principal tests of a patentable combination. HaUes v. Van Wormer, 20 
Wall. 353; Reckendorfer v. Faber, 92 U. S. 347; Pickering v. McCullough, 
104 U. S. 310; Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. Rep. 
225; Slawson v. RaUroad Co., 107 U. S. 649, 2 Sup. Ct. Rep. 663. In 
Atlantic Works v. Brady, supra, Mr. Justice Bradley said, in référence to 
the distinction between invention and mechanical skill: 

"The process of de velopment in manufactures créâtes a constant demand 
for new appliances, wliicli the skill of ordinary head workmen and engineers 
is generally adéquate to devise, and whieli, indeed, are the natural and proper 
outgrowtli of such development. Each step forward prépares the way for the 
next, and each is usually taken by spontaneoua trials and attempts in a hun- 
dred différent places. ïo grant to a single party a monopoly of every slight 
advance made, except where the exercise o£ invention somewhat above ordi- 
nary mechanical or engineering skill is distinctly shown, is unjust in princi- 
p]e, and injurions in its conséquences. " 

Thèse remarks may be applied to inoperative articles as well as to ma- 
chinery . The Locher and Knispel shingle was in fact little more than an 
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imitation of pre-existing désigna, and, where it départs or differs from 
what was already well known and used, the altération is not of such 
character or importance as to establish a patentable invention. This coa- 
clusion dispenses with a considération of the défense of non-infringement, 
and (or the reasons assigned the complainant's patent cannotbe sustainedi 
The bill must therefore be dismissed. 



GoLDMARK et al. V. Keelins d (d. 

(Circuit Court, N. D. Caïifornia. June 10, 1888.) 

1. CoPTBiGHT— Common-Law Kiqht— Eights of Ptjrchasek— Sxjbseqttent Pub- 
lication. 

Where an author sella the exclusive right to use an operetta in America, and 
the purchasers are in possession of the manuscript before there is any publi- 
cation in this country or Europe, the author cannot thereaft'er sell the right 
to a third person to perf orm it in this country, or dedicate it to the public by 
publication, 80 as to defeat the purchasers' prior exclusive right. 

â. 8aMB— iNÏTRINGEMBNT — WiCAT CoNSTITUTBS— OpERETTA "NaNON. " 

Plaintiffs were the exclusive owners of the manuscript copy of the operetta 
"Nanon. " Défendants were producing a play under the name of "Genee's 
Nanon, the reigning .Eastern and European sensation," which they claimed 
to hâve translated and adapted from an old French story, "Nanon." Both 
plays contained eight charactèrs in common, not in the French; one charac- 
ter had the same name in each, différent from the French; the scènes and 
situations in each -vyere alilie, each had ideas expressed alike, not in the French; 
and défendants advertised their adaptation as "Genee's, " and not as their 
own, from the French. Held, that défendants' play was substantially the 
same as complalnants', with only colorable changes; that plaintiffs were enti- 
tled to an injunction to restrain défendants from performing it as a whole, or 
the piano score, the libretto, containing the dialogue, stage business, situa- 
tions, etc., or any parlas performed by défendants, except the orchestration, 
which was their own work, or any work under the name of "Kanon" or "Ge- 
nee's Nanon, the reigning Eastern and European sensation. " 

In Equity. On bill to enjoin the production of an operetta. 

Complainants, Léo Goldmark and another, filed a bill against Joseph 
Kreling and others, to enjoin them from producing the operetta "Nanon," 
•basing their right of action on their common-law right of ownership, and 
not on a copyright. For proceedings dissolving the injunction for fail- 
ure to give proper bond, and the subséquent reinstatement of the case, 
Bee 25 Fed. Rep. 349, and 11 Sawy. 215. 

Before Pield, Justice, Sawyek, Circuit Judge, and Hoffman, Dis- 
trict Judge. 

Sawyer, J. We shall limit ourselves to briefly indicatîng the pointa 
^f our décision, without any élabora te discussion of the évidence. The 
law protecting the rights of authors in their compositions, literary and 
musical, where they hâve not been dedicated to the public, or, published 
»with the author's consent, is well established. 

In this case, although the piano score was published in Europe, it 
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does nqt appear very clearly, if atall, that ît was wîth the autliors' as- 
sent. But assuming that it was with their consent, the testimony of 
both Goldmark and Conried, is, that it was not published, or any part 
of the opçretta, with their consent, either in Europe or America. The 
operetta was Gompleted in September, 1884, and a manuscript copy, 
immediately, transmitted by the authors to Goidmark and Conried, 
who purchased the exclusive right to use it in America, before it was 
writteh, so that they were the exclusive owners for America, and in pos- 
session of the manuscript before there was any publication of any part 
in Europe or America. The authors, certainly, could not hâve sold, and 
conveyed, any right to a third party to perform their. operetta in Amer- 
ica, so as to eut off the prior exclusive right conveyed to Goldmark and 
Conried. If they could not eut them ofif by subséquent sale, we do 
not perceive how they could do it by a subséquent dedication to the pub- 
lic by publication. In our judgment, défendants had no right to use 
the piano score, even if it had been published by the authors in Europe 
after the right of complainants had attached. We are not certain, that 
it was published with the consent of the authors. There is no direct év- 
idence of it, and the testimony of Goldmark and Conried tends the other 
way. But concède it to be so, there was no consent of complainants, in 
whom the exclusive right for America had already vested. 

That thè défendants made their own orchestration from the piano 
score is conceded. Admittipg that ihey had a right to use it, alone, or 
with any other matter in which the complainants had no exclusive vested 
right, still they did not hafre a right to perform the play as a whole, 
with the orchestration, or the orchestration with any partof the operetta, 
not dediCated to the public, as they advertised and were proceeding to 
do. The respondents do not çlaiin, that the dialogue and stage work 
belonging to it, had ever been published with the authors' consent, or 
that it had ever been dedieated to the public. They do not claim a right 
to use that part of the operetta. Their position on this point, is, that 
they did not use it, but made a new and independent adaptation from 
an old French story, "Nanon, Ninon, et Maintenon," which they say 
they sent to Paris for, and there obtained. Joseph Kreling's testimony 
is positive that he never saw or heard "Nanon," aa performed by the 
complainants, but that he translated and adapted. the Prench play, Ex- 
hibit 2. The. complainants, Goldmark and Conried, on the contrary, 
testify that défendants' operetta is taken bodily from complainants' oper- 
etta. In their affidavits resistinga preliminary injpnction, the défend- 
ants did not prétend to then hâve, or knovv, positively, of the French 
play; but stated on information and belief, that there was one, which 
could be had. This fact casts suspicion on their good faith now. The 
complainants' play is found in Exhibit D, and respondents' in exhibit, 
called their "prompt book," and the French play, from which défend- 
ants claim to haye made the adaptation, in Exhibit 2. Upon compari- 
son, it will be found, aswe think, that respondents' adaptation is, sub- 
etantially, that of complainants, with only colorable changes. There are 
sever^l charaçters, — eight, we believe,— in complainants' operetta, that 



WIMON V. THE JOHN RIT80N. 663 

are not în the French play, and ail thèse characters are also in the de- 
fendants'. One character, D'Aubiere, in the French play bas an incog- 
nito name, "Lavalier," whereas his incog. name in both complainants' 
and défendants' play is Grignan. The scènes and situations in com- 
plainants' and défendants' adaptations are alike, and différent from the 
French. Exhibits 3, défendants' operetta, and D, complainants', hâve 
ideas expressed in common, not found in the French, and one character 
in common — the king — not in the French. We are satisfied, notwith- 
standing their déniai, that the défendants must hâve adapted their play 
from the complainants', and not from the French. They also advertised 
the operetta as being Genee's work, and not their own, from the French. 
They called it "Genee's Nanon, the reigning European and Eastern sen- 
sation." We hâve no doubt, also, that the évidence is sufficient to show 
that Genee and Zell were the authors. The défendants deny, argumenta- 
tively, in their answer, the allégation of authorship, but not in such form 
as to make it évidence. They argue it on the theory that the Frenchman 
was the author, and not Genee, and do not prétend to bave personal 
knowledge. Besides, in ail other parts of the answer, and in their testi- 
mony, they, unconsciously, often speak of it as Genee's. Every exhibit 
they put in to show a publication both in the German and English repré- 
senta it as G«nee's, and there is no suggestion anywhere that anybody else 
is the author. The public accept it as theirs. Besides, Coaried testifles 
that he was, in Vienna while they were writing it, before it was finished, 
and that portions of it were played or rehearsed to him by Genee. Ge- 
nee ajid Zell assumed to be the authors, and sent the manuscript to New 
York to them as authors. The évidence, in our judgment, is sufBcient 
to esta,bli^ the authorship, and so it was held in one of the pamphlet 
cases cited, — Goldmarkys. French, — where a similar question as to author- 
ship was raised, on less satisfaetory testimony than there is in this case. 
The authorship in that case was sustained. We are of opinion, there- 
fore, that the défendants should be restrained from performing the oper- 
, etta as a whole, and from performing the piano score, or the libretto con- 
taining the dialogue, stage business, situations, etc., or any part of the 
operetta as performed by défendants, and threatened to be performed by 
them, except the orchestration, which was their own work; and that they 
should, also, be restrained from performing any operetta under the name 
of "Nanon," or as "Genee's Nanon, the reigning European sensation," 
etc. Let a deoree be entered accordingly, with costs. 



WiLSON V. The John Ritsom. 

{District Cowrt, B, South OaroUna. June 25, 1888.) 

Sbambn— Wages^Foubion Reoot.ation8. 

Libelant, a seaman on a British vessel, under articles for the entire voyage, 
absented himBelf from the vessel on its arrivai in a United States port, and, 
after his absence had been noted on the log-book for several days, he was 
marked as a déserter. On that day he returned, but was told to go about his 



664 FEDERAL EEPOETER. 

own business. Held that, as the court would administer relief by comityi în 
accordance with British law which f orbida the master to discbiarge libelant in 
such port without the consent of the consul, which waa refuéed, and as the 
master was wiHing to receive libelant on board the vessel, claiming that he 
had never discharged him, and the latter was anxious to secure passage home, 
an order vould be eutered securing that resuit, and the libel for wages be dis- 
missed. 

In Admiralty. Libel for seaman's wages. 
0. B. Northrop, for libelant. 
J. N. Natham, for respondent. 

SiMONTON, J. The libelant, a seaman on a British vessel, brîngs hî» 
libel for wages. The shipping articles signed by him in Glasgow were 
for a voyage from that port to ports in South America, thence to ports 
in the United States, and back to Glasgow. Arriving in this port on 
the 14th instant, he absented himself from the ship. His absence was 
noted on the log June 18th, 19th, 21st, and on 23d he was marked as a 
déserter. On that day he went to the vessel, saw the master, and asked 
for $10. The master refused him the nioney, and told him to go about 
his own business, as he had been doing little else since he was in port. " 
Thinking that this was a discharge, the libelant began the suit. W& 
hâve a case of a controversy between master and seaman of a foreign ves- 
sel, under a foreign flag, growing out of a contract made in their own 
country. There can be no question that, in the absence of treaty régu- 
lations to the contrary, this court has jurisdiction of the question, and 
that the exercise of the jurisdiction is wholly within ils own discrétion. 
The Maggie Hammond, 9 Wall. 451; The Belgerdand, 114 U. S. 365, 5 
Sup. Ct. Rep. 860. But when this jurisdiction is exercised, the court 
will administer relief by comity, in accordance with the law of the flag 
of the vessel. The Olga, 32 Fed. Rep. 330; The Brantford City, 29 Fed. 
Rep. 373. "Whoever engages voluntarily to serve on board a foreign 
ship necessarily undertakes to be bound by the law of the country to 
which the ship belongs." The Belgenland, supra. The questions then 
are: Are the shipping articles rescinded as to this libelant? Has he 
been discharged, and must his wages be paid to him? The master could 
not discharge him in this port without the concurrence of the consul. 
The shipping articles contain an extract from the British statutes on this 
point. He appears in court and says he did not discharge him. H. B. 
M. consul is also in court. He has testitied as to the statutory regular 
tions and adds that not only does he not consent to the discharge, but 
that he forbids it. The note on the log that the seaman has deserted 
does not discharge him. It exposes him to certain penalties when the 
voyage is ended. Thèse can be adjudicated in the ho le tribunal, The 
master expresses his willingness to receive the seaman on board his ship. 
The libelant is anxious to secure a passage home. Let an order be pre- 
pared securing this resuit and let the libel be dismissed. 
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Harbingee tî. The Amos D. Carver. Lehigh Coal & Nav. Co. v. 
Same. Heipershausen V. Same. Smith v. Same. Endicott v. 



S AME. 



{District Court, S. D. Nm York. June 23, 1888.) 



1. Maritime Liens— Phiokitt—Seaman's Wages— Supplies— Collision. 

A lien on a vessel for seaman's wages, and a lien for necessary repairs and 
supplies, outrank a subséquent lien arising from négligent collision; butwill 
be postponed for lâches in enforcing them. 

2. Same- Statutoky and Maritime Liens. 

In considering questions of priority of liens, a statutory lien for domestic 
supplies stands on the same footing as liens that are strictly maritime; and 
liens for ordinary repairsor supplies in harbor navigation, if f urnished within 
tlie same season and within a period of reasonable diligence, are treated as 
contemporaneous, and, in case of deflciency, sharepro rata. 

3. Same— Enfokcbment— Remédies. 

Under the circumstances. a delay of less than nine months after midsum- 
mer repairs before instituting proceedings to enforce a lien therefor, lield 
not to be lâches; a year's delay, held lâches, and the lien postponed. 
i. Same — Marshaling Remédies— Limitation on Liabilitt — Àct Jdnb 26, 
1884, § 18. 

Though contract lienors, in case of insufflciencj;, may sometimes be turned 
over to their personal remedy against the owners, in favor of a damage lienor, 
this is not to be applied whën the owner is insolvent, or not by law liable. 
The act of June 26, 1884, § 18, in limiting the owner's liability "on account 
of the ship" to the value of ship and freight, does not afîect contracts made 
by the owner personally, but applies only to the liability for the master's acts 
and contracta imposed by law on the owner, as principal, and on account of 
his ownership. 

In Admiralty. Libels for wages and for damages. 

Alexander & Ash, for Heipershausen. 

Jas. W. Osborne, for Harbinger, 

Wing, Slwudy & Putnam, for Lehigh Coal & Navigation Company. 

A. J. Heath, for the Kate. 

Carpenter & Mosher, for the Skidmore. 

Beown, J. The first above libel was filed for seaman's wages for serv- 
ices on the steam-tug Amos D. Carver. The report of the commis- 
sioner in favor of the petitioner Bradley for $146.57 is sustained. This 
amount Éaust hâve accrued during the six months after July, 1886, and 
should not be held lost through lâches. The Carver was sold under a 
decree in Harbinger's suit; and, after paying the marshal's costs, as well 
also as the claim and costs in that suit, the remaining net proceeds, 
ftmounting to $528.86, are now in the registry of the court. The con- 
troversy arises among the other lienors in respect to thèse proceeds, 
which are insufficient to pay ail. The libel of the Lehigh Coal & Nav- 
igation Company was for damages by collision to the barge Kaska Will- 
iams, belonging to that Company, and to a cargo of coal laden thereon, 
which was in tow of the steam-tug Skidmore, which, on the 2l8t of Feb- 

•Reported by Edward G. Benedict, Esq., of the New York bar. 
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ruary, 1887, came in collision with the barkentine Kate, in tow of the 
steam-tug Carver. The barge and barkentine were b'oth injured without 
any fault of their own. The court on the trial held both the Carver and 
the Skidctiore in fault, and a decree in the usual form in favor of the 
barge and barkentine was entered againstboth tugs. See N. Y. Mar. Reg. 
Dec. 21, 1887. The collision damages much exceed the money in court. 
So far as the Carver is unable to pay half those damages, the Skidmore, 
a valuable boat, will hâve to make up the deficiency, besides paying her 
own half of the damages. Thé libel of the Lehigh Coal & Navigation 
Company was filed February 26, 1887; the libels of Heipershausen, 
Horre, Zillner, Smith, Endicott, and Bradley were for wages, repairs, or 
supi lies, and were filed afterwards in February, March, May, and June, 
1887. Theclaim and lien of the Lehigh Coal & Navigation Company 
as against thé Carver are for a pure tort, i. e., for hertowing the schooner 
Kate so negligéntly as to bring her intb Collision with their barge, which 
was in tow of the Skidmore. They claim, therefore, a lien superior 
to ail the other liens, on the ground that a lien for collision overrides 
prior liens arising on contract. The LindaFlor, Sw&h. B09; The Aline, 
1 W. Rob. 111 iJPride of Oie Océan, 3 Ped. Rep. 162. The liens of the 
libelants Smith and Endicott having accrued more than a year before 
the collision,. miistbe held,, as agalnét the damage lien,to be superseded 
on account of their lâches in not. sooner taking any proceedings to en- 
force them. So much of Horre's claim as accrued more than a year 
prior to the damage lien is for the saine rèason disallowed. The balance 
df $29.95 accrixed within three months prèceding the collision. The claim 
of Heipershausen, to the extent of $159.98, was for repairs to the Carver 
between May 25 and June 4, 1886, upon a contract therefor. The Car- 
ver belonged in this port, and the rèpairs were made hère. The lien is 
ciaimed under the state law, which' was duly complied with by thelibel- 
ant. Section, 2 of the State Laws of 1862, c. 482, aS aniended by the act 
of April 2, 1886, c. 88, provides that "such debt shall cease tobealien 
at the expiration oftwelve months after the debtisoontracted, * * * 
or, if the vessel be at that time absent, at the end df thirty days after 
her return." . The same section requires the specifica,tions to be filed 
within 30 days after the debt is contracted. The Niagara, 31 Fed. Rép. 
163; The America, 16 Law Rep. 283. In considering the rank orthe rel- 
ative priority of thèse liens, or what should be deemed lâches sufBcient 
to postpone oiie to another, I make no différence by reason of one being 
a statutory lien, for domestic supplias and the others being strictly mar- 
itime liens. AU are treated in this district as on the same footing. The 
Guiding Star, 18 Fed. Rep. 2QS;The J.W. Tncher, 20 Fed. Rep. 134; The 
Ardic, 22 Ped, Rep. 126. In the caseof The Grapeshot, 22 Fed. Rep. 123, 
i25, it was held tbat, as respects hoats navigated in and around this har- 
bor, where there are no well-markéd divisions of the year as respects the 
opening and closing of navigation, liens for ordinary répairs and supplies of 
the same rank shduld be paid pro rata in case of insufficiency, if proceed- 
ings were taken to enforce them within a period of reasonable diligence. 
The J. W. Tucker, 20 Fed. Rep. 134. Substantially the same ruling 
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Y?as made by Judge Lowéll in the case of The Saràh j. Weed, 2 Low. 555, 
563. See, also, The Arctic, 22 Ped. Rep. 126, 127; 2%e Lady Boone, 21 
Fed;: Rèp. 731 ; The Ymmg America, SO Fed. Rep. 789, 792. Having réf- 
érence to the objects of the lien law, the presumed expectation of the 
parties interested as to the crédit intended to begiven, aswell also as the 
limitation of one year provided by the staté statute for the existence of 
the statute liens, I do not think a period of less than nine months, as in 
this case of Heipershausen, an unreasonable period for giving crédit to 
the ship before filing a libel to enforce the lien; and not such a tiine as 
should postpone it on the ground of lâches to a later lien of the Same 
rank in thèse harbor cases. And if it should not be postponed for lâches, 
as respects subséquent liens of the same rank, it should not, on that 
grotind merely, be postponed to a subséquent danaage lien arising within 
the same period. 

2. I cannot follow the case of The Pride ofthe Océan, 3 Fed. Rep. 162, 
in subordinating prior liens for seaman's wages, and for necessary repairs 
and supplies, to a subséquent lien for collision, nor sustain the conten- 
tion that the latter is superior in its légal rank. In the case of The Orient^ 
10 Ben. 620, Choate, J., directly passed upon this question, and upheld 
the priority of seaman's wages as against a collision lien. In the case 
of The Samuel J. Christian, 16 Fed. Rep. 797, Benedict, J., says: " I 
concur in the conclusions arrived at by Judge Choate in the case of The 
Orient,''^ and he accordingly sustained the priority of the wages lien as 
against a collision lien arising on towage. In the case of The Orient, in 
which Benedict, J., thus concurred, the damage lien was one of pure 
tort, thére being no contract relation between the twovessels. The case 
of The Pride ofthe Océan, therefore, can no longer be regarded as express- 
ing the opinion of Benedict, J., in favor of postponing a wages lien to 
the lien of a collision. In the case of The Young America, 30 Fed. Rep. 
789, the question was re-examined at some length in this court, as be- 
tween a lien for supplies and a damage lien arising from négligent tow- 
age. It was there observed that the English judges (The Eiin, 8 Prob. 
Div. 129) had corrected the notion that damage liens, as a matter of 
mère légal right, took priority of contract liens, or that such was the in- 
tention of Dr. Lushington in the décisions which furnish the only ground 
for the misleading statements of some of the late English text-books; and, 
further, that the contention that damage liens were by law prior in rank 
to contract liens was without précèdent in the gênerai marine law, and 
would be subversive of ita objects, and directly contrary to the universal 
provisions of the maritime codes. But if damage liens in gênerai rank 
below contract liens for wages, bottomry, supplies, etc. , — as by the uni- 
versal maritime law they assuredly do, — there is no sound reason for 
making an exception in the case of a pure tort; as where one vessel by 
collision injures another vessel, or the goods, passengérs, or seamen on 
board the latter. The prior contract lien being viewed by our law as a 
jtis in re, there is no recognized principle upoh which it can be super- 
seded through a subséquent tort of the ship, to which the prior lienor is 
in, no way privy, and which afFords him no benefit. The prior lienor, 
tiot being a party to the navigation of the ship, and in no way respon- 
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sible for the tort, his priority of right should be upheld, except în case 
of lâches. The Franh G. Fawler, 17 Fed. Rep. 653. 

Again, in qtiasi torts merely, such as négligence in the exécution of 
contracta of towage, or damage to cargo on board the faulty vessel in a 
case of collision where the relation is one of contract, clearly no superi- 
ority of the damage lien over prior wages or supply claims can be ad- 
mitted; and it would lead to anomalous results to recognize any superi- 
ority in the claim of the other vessel in collision cases, on the mère 
ground that there was no contract relation between the two vessels. In 
the présent case the barge Kaska Williams had a contract for towage with 
the Skidmore; the Carver, a similar contract with the barkentine Kate. 
Each tug was guilty of négligence in navigation, and thereby vlolated 
her contract with her tow. Each tow was damaged, and each had a 
claim against the two tugs. If the distinction referred to were admitted, 
it would foUow that the barge's lien against her own tug would be inferior 
to prior contract liens on that tug, but superior to similar contract liens 
against the Carver; while the barkentine's lien would be superior to such 
liens as against the Skidmore, but inferior to similar ones as against the 
Carver. So, if one vessel, negligently coUiding with another, damaged 
the latter, and also her own cargo, the lien of the other vessel would, on 
the same principle, be preferred over préviens bottorary given on the 
voyage by the offending vessel; , while the damage lien of her cargo owner 
would be postponed to both, and he would probably get nothing. I 
cannot see any reason in such a distinction. In each case it is the nég- 
ligence that causes the damage. Why the damage claim of the shipper 
who' shipped his goods on board the offending vessel in the ordinary 
course of commerce should he held inferior in rank and merit to the 
claim of the shipper of cargo on board the othervessel, is not intelligible 
to me. The supposition that Dr. Lushington sustained this distinction 
is mistaken. In the case of The Elin, swpra, it is said that " he never in- 
tended to break through the rule as to priorities." The décisions of his 
that are relied on had respect only to the marshaling of remédies in the 
case of foreign vessels; not at ail to the ranking of liens as such. 

The liens created or recognized by the law upon the contracts of the 
ship with seamen, freighters, supply-men, or lenders on bottomry are 
designed for the security of the parties eoncerned, and are deemed nec- 
essaryfor the conveniences of commerce, and in the exigencies of naviga- 
tion. Such daims, moreover, are mostly incapable of being conveniently 
secured in any other way than by a lien on the ship, and are therefore, 
as a rule, equitably entitled to a superior privilège. Damage liens, on 
the other hand, whether for injuries to cargo or to vessels, by collision, 
by stranding, or by other négligent navigation, belong to the périls of 
the seas, and are, for the most part, otherwise secured by the universal 
practice of marine Insurance. If this security is neglected, it is by the 
choice or fault of the owner. The same need of security upon the ship, 
as respects such périls, does not exist; and hence they hâve everywhere 
been ranked, by the maritime law, below contract liens for wages, bot- 
tomry, and supplies. The coritroversy in the great majority of cases is 
practically with the insurer, (aa it is mainly in this case,) who, having 
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in the ûrst instance paid the loss, in effect, ont of the fund created by the 
premiums advanced by ail ships insured, seeks to recover indemnity 
from the ofFending ship. The insurer does indeed bave tbe benefit of 
the injured party's lien. But to subordinate prioi" lienors for wages, 
bottomry, and supplies to the collision lien would be practically and in 
effect to treat those lienors as co-proprietors, pro tanto, in the offending 
ship, and responsible for its navigation; or as reinsurers pro tanto of the 
underwriters upon the vessel and cargo injured, — a relation as far as 
possible removed from the équitable relation of the parties. If the lien- 
ors m ay insùre, so may the owners of the injured ship and cargo, as they 
usually do. They stand equal in this respect, and the superior équitable 
right of the prior con tract lienors stands unaffected. The Young America, 
30 Fed. Rep. 789, 798. The décision in the case of The Young America 
must, therefore, be applied in the présent case, though the relation was 
one of pure tort, as in the case of The Orient, supra. 

As the proceeds of the Carver are insufficient to pay her proportion of 
the collision damage, if her owners were personally responsible, as well 
as personally liable, for the wages and sujiply claimants, the latter might 
equitably be turned over to their personal remedy against the owners, on 
the principle of marshaling securities above referred to; since the dam- 
age claim, under our limited liability act, constitutes no personal demand 
against the owners of the Carver, and the proceeds of the vessel and freight 
are the only fund for its payment. The Linda Flor, The Elin, supra; The 
Sailor Prince, 1 Ben. 461; The Orient, 10 Ben. 624. But when the sup- 
ply claims are contracted by the master in the course of the voyage, the 
owners, it would seem, are no longer legally liable on bis contracts, except 
from the proceeds of the ship and freight. Act June 26, 1884, (23 St. 
at Large, p. 57, § 18.) The présent supply claims were furnished, as I 
understand the proofs, upon the personal contract of the owners. The 
act of 1884 limiting the liability of the owners of a vessel on account of 
the same, does not, I think, restrict the liability of owners upon their own 
personal contracts, but only their liability "on account of the vessel;" that 
is, the liability that is imposed on them by law in conséquence of their 
ownership of the vessel, viz., for the contracts or acts of the ship, or her 
master, without the owner's express intervention. Upon the hearing of the 
cause, however, it was admitted that the owners are personally insolvent 
and irresponsible; and, in such a case, the principle of marshaling se- 
curities cannot be invoked, since the contract lienors bave practically 
only the security of the ship, i. e., the same fund only that the damage 
lienors bave. It is the précise case of which Dr. Lushington, in The 
Linda Flor, Swab. 309, observed, "it would be time to consider it when 
it arose." The material-men, as well as the seamen, are, therefore, en- 
titled to the benefit of the légal rank of their lien, as superior to the lien 
for collision. Adecree may be entered providing for the payment, first, 
of the wages of the libelant Bradley, $124.60, and the libelant Walsh, 
$36, with interest; next, that of the material-men, Horre, $29.95, Hei- 
pershausen, $161 .61 ,' with interest and costs; the balance to be paid to the 
Lehigh Coaï & Navigation Company on account of the collision damage 
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' The POETUENSE.* 

Johnson e< ai. ». The PoETUENSB. 

\ {District Court, 8. 1», JS'ei» York. Jnne 16, 1888.) 

SBttPPiNO — Cahbiagb of Goods-^Bill of Lading— ExcBPTioifS— Swbating— 
Hbat^Bukden OF Proof— ^Etidencb. 

Libeljantfi shipped a quantity of Brazil nuts from Para to New York under 
a bill bf lading which exceptod liability from "damages arising from sweat- 
ing, Hèat, steam, " etc. ' On discharge at New York the nuts weré found dam- 
aged by the beat and sweat engendered on the voyage. The évidence indi- 
cating thatthe nuts were stowedin thecustomarymanner, that theybelonged 
to that portion of the crop especîally liable to become heated, that'they were 
carefnlly watched and ventilated when possible on the voyage, and that 
tempestuous weather necessitated keeping on the hatches during the last 
three days of the voyage, held, that libelants had npt sustained the burden 
which was on them to show négligence in the vessel, and without such proof 
of négligence the ship vfas protected from liability by the exceptions of her 
bill of lading.» 

In Admiralty. 

Biddle & Ward, for libelants. 

Oîvm & Oray, for claimants. 

Beown, J. On March 2, 1887, the British steamer Portuense ar- 
rivée! ; at .New York from Para with a cargo of Brazil nuts. A large 
quantity belonging to the libelants, stowed in the lower hold under hatch 
Np. 2, was found badly damaged, some 75 per cent, being worthless. 
This libel was filed to recover for the damages. 

The bill of lading in its first part recites the receipt of the nuts at 
Para in good order. Afterwards it states, "Quality and condition un- 
known." Among the numerous exceptions are "damages arising from 
sweating, beat, steam," etc. The testimony shows that it is usual for 
some sweat, beat, or dampness to damage the nuts; but that generaUy 
their effects are chiefly superficial, without injuring the internai quality of 
the nuts or their market value beyond a small percentage; although there 
is occasionally a considérable loss on new and raw nuts, like thèse, 
shipped early in the season. In this case the sweat and steam appear 
to bave been mach greater than usual. When the hatches were opened 
the steam came out in clouds; and much beat was found to bave been 
produced in the upper parts of the hold. The nuts belonging to other 
consignées which were stowed beneath the libelants' nuts turned out of an 
average quality. The libelants' nuts, which were on the top, were largély 
in the condition called by the atevedore "cooked," being whitish on the 
outside, and soft within. From ail the circumstances I bave no doubt 

iReported b7 Bidwarcl G. Benedict, Esq., of the New York bar. 

'As to how far a common carrier may limlt its oommon-law l'abllîty hj contract, see 
Bailroad Co. v. Thomas, (Ala.) 3 South. Rep. 803, and note; Railroad Co. v. Sherrod, 
VA-la.) 4 South. Rep. 89; Railroad Co. v. Smitha, (Ala.) 4 South. Rep. 708, and cases 
<5ited in note, Glenn v. Express Co., (Tenn.) 8 S. W. Rep. 153; Rajlway Co. v.Trawiok, 
(Tex.) 4 S. W. Rep. 567. 
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that thîs injury was produced by the beat ànd sweat éngendered upon 
the voyage. , Thèse causes of loss, however, being expressly excepted 
in the bill of .lading, the ship is not liable, unless it appears that the 
steam and he^t arose from some négligence or want of proper care by 
the ship, such as bad stowage, insufficieat means of ventilation, or keep- 
ing the hatches too close on the voyage; or that, by proper attention, any 
injury from the beat and steam might bave been avoided. The burden 
of proof to show this is upon the libelants. CHark v. BamweU, 12 How. 
272, 280, and pther cases cited in The Vaderîand, 18 Fed. Rep. 740. 

In the case of 27ie America, 8 Ben. 491, and in that of The Star of 
Hf^e, 17 WaJl. 651, to which the attention of the court bas been called, 
it w^s found as a fact that the stowage was bad, and that the usual pro- 
visions for ventilation were neglected; and the ship was consequently 
held liable. In the présent case there is no direct évidence to this effect; 
on the contrary, the only direct testimony upon the subject is to the ef- 
fect. th^t the nuts were stowed in compartments in the usual manner; 
that the mostapproved methods of ventilation were adopted, there being 
in compartmentNo. 2 a horizontal shaft below communicating with two 
extra vertical ventilating shafts; and that ail the space that was usually 
left between the top of the nuts and the deck above was left open. Ship- 
ments of similar Brazil nuts to New York are made in large quantities 
in the same manner, and ordinarily with little loss. 

The testimony, moreover, does not show any lack of attention to the 
cargo on the voyage. Constant watch of its condition was maintained; 
the hatches were wholly removed in the day-time, when the weather 
would pemiit it, and in part at night. The beat of the cargo was ob- 
servéd, but ho steaming, until near the close of the voyage, when tem- 
pestuous weather made it necessary to keep the hatches closed for nearly 
three days. The only explanation the master could give was the con- 
siderable qnantity of nuts in the No. 2 compartment, viz., 230 tons; 
and that the nuts were new; and the bad weather of several days, dur- 
ing which the hatches had to be closed. The proof shows that nuts be- 
longing to the first of the season's crop, namely, in February, are more 
liable to become heated than those shipped later. Although the master 
qf this vessel had not previously carried so many nuts in the same com- 
partment, the proof shows that it was not unusual to carry a much larger 
quantity without much injury, and with the same stowing and methods 
of yentilation. Stowage in the customary mannef is suffiçient. The 
Ohasca, 23 Fed. Rep. 159, and cases there cited. 

The libelants contend that damage to Ihe extent of 75 per cent, is so 
extraordinary as to afford a strong presumption of négligence. If the 
whole amount stowed in compartment No. 2 be considered, the percent- 
agex)f loss, however, is very much less than that. The libelants' goods in 
this compartment were only abput 50 tons out of the 230. They re- 
cel ved the most damage because they bappened tQ be ail on top. Com- 
puting upon the whole contents of the compartment, the damage does 
not appear to hâve been above 18 or 20 per cent. In the forward com- 
partment the libelants' goods came out sound. Their goods in the second 
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compattment, when shipped, were inferior in qualîty to those în the first 
compartnient. No kno wn means of ventilation, or of care of goods upon 
the voj'age, are shown to hâve been neglected. Had th»^ stowage of 230 
tons in compartment No. 2 been proved to be unusual, or excessive, or 
known by previous expérience to be attended inth spécial danger, or 
to require more of the spécial appliances for ventilation than were em- 
ployed in this case, négligence in the vessel might be found; and proof 
of those facts, it luust be assumed, could and would hâve been produced 
on the trial. No teStimony to that effect is produced on behalf of the 
libelants, and I cannot interpret the master's statements as in theleast 
équivalent thereto. The shippers also seem to hâve had a représentative 
présent at the loading, who must hâve been acquainted with the facts of 
the mode of stowage and of ventilating. No objection was made thereto; 
and thereis no évidence of appréhension by any one of injury beyond 
the ordinary amount of damage in transportation, or the risks incident 
to new fruit shipped early in the season. As there is no sufficient évi- 
dence, therefore, of improper stowage, or want of proper care, the libel 
must be dismissed. 



Caepentbe V. The Clinton.^ 

(Distirict Court, E. D. Neto York. May 12, 1888.) 

Towabb^Stkanding— Négligence. 

On the évidence, held, that the grounding of libeiant s Doat wasnot çansea 
by négligence of the tug, and the libel should therefore be dismissed. 

In Admiràlty. Libel for damages. 

The libel alleged that libelant's canal-boat, which had been loading at 
a dock at Eaton's Neck, L. I., had been taken out into the stream by the 
propeller Clinton; that in so doing the canal-boat had been run aground by 
the propeller. The answer averred that the Clinton was taking the canal- 
boat out carefuUy, when the propeller herself ran aground; that there- 
upon a line was passed from the canal-boat to her consort in the streani, 
and she began to warp the remainder of the distance; but by the négli- 
gence of those on the canal-boats the line became fouled, and the boat 
went ashorè. The answer further averred that the propeller's service was 
gratuitous. 

Carpenter & Mosher, for libeiant. 

Jaa. P. Alhright, (^F. A. Wilcox, advocate,) for claîmant. 

Benedict, J. I am unable to conclude from the évidence in this case 
that the grounding of the libelant's canal-boat was caused by n^ligence 
in the management of the tug proceeded against. The libel must there- 
fore be dismissed, and with costs. 

'Reported by Edward G. Benedict, Bsq., of the New York bar. 
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ViNAL V, Continental Const. & Imp. Co. et al. 

' {Circuit Court, K B. New York. August 6, 1888.) 

Rbmovai. op Causbs— Sbparable Contboversy. 

Plaintiflf, a citizen of Massachusetts, flled his compJaint in a state court of 
Kew York against three corporations, citizens of New York, Connecticut,. 
and Massachusetts, respectively, to obtain the restoration of certain stoclc and 
other property originally convéyed by plaintilï's intestate to the Connecticut 
Company, under a mutual mistake of fact, and which, as alleged, is now ir. 
the possession of the Massachusetts company, which received it with fui! 
knowledge of plaintiff's equities. Held, that both the Massachusetts and 
Connecticut companies are necessary parties, and there is no separate contro- 
versy with the Istter so as to entitle it to remove the cause to this court 

On Motion to Remand. i 

Matthew Haie, for plaintiff. 
Adrian H. Joline, for défendants. 

CoxE, J. The plaintiff, a citizen of Massachusetts, commenced this 
action in the suprême court of the state of New York against three cor- 
porations, citizens of Connecticut, New York, and Massachusetts, re- 
spectively Tlie défendant the Continental Construction & Improve- 
ment Company, the Connecticut corporation, removed the cause to this 
court, insisting that there is a separate controversy hetween it and the 
plaintiff. The plaintiff now moves to remand. Is there a separate con- 
troversy? In answering this question the rights of the parties must be 
ascertained and measured by an analysis of the bill of complaint. Noth- 
ing else is properly before the court. If the complaint states a cause of 
action at ail it is for the restoration of certain stock and other property 
originally convéyed by Gen. Burt, the plaintifiPs intestate, to the con- 
struction company under a mutual mistake of fact. It is alleged that 
this property is now in the possession of the Fitchburg Railroad Com- 
pany, the Massachusetts défendant, and was received by it with fuU 
knowledge of the plaintiflPs equities. In other words, the plaintiff seeks 
to be placed in thé position occupied by Gen. Burt before he commenced 
negotiations with tlie construction company. The plaintiff might, it is 
true, hâve asked for an accounting and damages against the construction 
company alonej but he has not done so. He is not required to sélect a 
form of action suggested by the défendant, or even the form, apparently, 
niost advantageous to him^elf. He is at liberty to bring his suit in any 
form he may deem advisable. It is not the action which might hâve been, 
or which should hâve been, commenced, but the action which actually 
was commenced, and is pending, which must détermine the question of 
fédéral jurisdiction. Hère the plaintiff has seen fit to pursue spécifie 
property upon the hypothesis that it still belongs to him as the repré- 
sentative of.Gen. Burt. This is the theory of his suit. Whether wise 
or unwise, he must stand or fall upon his complaint as now constructed. 
He may hâve mistaken his remedy; he may be purstiing anignisfatuus; 
he may be wholly unable to prove his allégations. But thèse are ques- 
v.35F.no.lO— 43 
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tiens with whîch the court, upon a motion of this character, has nothing 
to do. It mtist judge the complaint as it finds it, The cause of ac- 
tion there stated cannot be separated. The plaintiff cannot recover the 
property of the construction company, for the légal title is in the rail- 
road company. He cannot recover of the railroad company until he 
has established, as against the construction company, his right to équita- 
ble relief. He cannot maintain the action in this form against either 
défendant alone; both are indispensable parties. Assume, by way of 
illustration, that the construction company makes default, no final de- 
cree can be entered against it. The railroad company may still défend 
the action. Shduld the railroad company default, the action may stiU 
be carried on by the construction company. It seems too plain for debate 
that the plaintiff cannot recover the property he seeks without making 
the holder of the légal title a party to his action. On the ground, there- 
fore, that there is no separate controversy between the plaintiff and the 
removing défendant, the motion to remand must be granted. 



Western et al. v. Skiles. 
{Oircuît Court, W. B. Mêaovri, W. V. Auguste, 1888.) 

1. CONTBIBIJTION — BbTWBEN TENANTS IN COMMON— PARTITION— LOSS OF PDB- 
: PART. 

Whôre in partition proceedings brought about by one défendant, one of 
several tenants in commôn, the property is so -allotted that portions which 
had been sold by défendant and complainants' ancestor were alloted to com- 
plainants, who were ignorant of such sales, and who hâve in conséquence 
lost title to the lots so partitioned to them, a bill in equity may be maintained 
by thenf for contribution. 
8. Samk — Parties.:! 

In an action for relief for the fraud practiced in the partition proceedings 
by the défendant,' parties to that proceeding, to whom portions of the land 
claimed by the tenant in common were allotted, are not necessary parties, 
where it does not appear that they were parties to the fraud, or that they did 
not own theilot^ assigned to them, or that any right of contribution would 
esist against thém. 

In Equity; Orl demurrer to bill. 

Action for relief for alleged fraud practiced, in partition proceedings, 
against Elgin U. Western and others, the complainants, by the respond- 
ent, Henry H. Skilès. 
. 'Matth&jos & Meriwether and Mgîn U. Western, for complainants. 
D. .B. Jîoiwies, for respondent. • 

Philips, J. The principal grounds of demurrer are that the bill 
does not state facts sufficient to give the complainants a standing in a 
court of chancery; that it seeks to annul and set aside the judgment of 
the State court, having jurisdiction over the subject-matter and the par- 
ties, and thàt ail the parties to that judgment are not before the court; 
and that, as for, any matters alleged in the bill entitling the complainants 
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td any relief as âgainst the respondeiit, they haW an âdeqUâtë and com- 
plète remedyat law. The demurrer is a général demurrer, going to the 
whole bill, and as such it must stand or fall as ah entirety. 

The bill contains several matters for which relief is asked. In the 
first place, it is distinctly alleged that, in the partition proceedings brought 
about in the state court by the défendant, the property held by him and 
the complainants as tenants in common was so allotted by the cdmmis- 
fiioners and the decree as to assign to the complainants certain named 
lots whieh had hitherto been sold and conveyed by the respondent and 
complainant's ancestor, through whom they inherited their interèst, and 
other lots which had been contracted away by respondent and said an- 
cestor in his life-time; that this fact was well known to the respondent 
at the time of said partition proceedings, but was not known to thèse 
petitioners; that in conséquence of such conveyances and contracts they 
havesince lost the said lots so partitioned to them, to the extent of such 
prier conveyances and contracts of sale. This, without more, is sufB- 
cient to give thèse complainants standing in a court of equity for con- 
tribution as to such loss. At common law, on failure of title after par- 
tition, and éviction from the purpart allotted to him, the heir had the 
right to re-enter and defeat the partition, or to obtain récompense from 
'the coparceners for the part lost. Rawle, Cov. (4th Ed.) 473; Co. Litt. 
174». By St. 31 Hen. VIII., this right of contribution was extended 
to tenants in common and joint tenants; but the right was limited' to 
warranty and recompense without the right of re-entry and to defeat the 
partition. Rawle, Cov. 474; iÎMa v. vlrmsirang», 25 Tex. Supp. 372. In 
modem practice the right of action at law on the implied warranty seems 
to hâve been abandoned; and the rèmedy by bill in equity for contribu- 
tion seems to hâve become the accepted doctrine. So much so is this 
the case that in Ross v. Arrmtrong, 25 Tex. Supp. 372, the court says: 

" We hâve been able to flnd no précèdent for an action of covenant upon 
such implied warranty. It then necessarily follows that, where there has 
been a partition between tenants in common, and there is a failure of title, 
such relief must be given by bill in a court of chancery, or it must be alto- 
gether denied, — a thing that justice and equity will not permit. It seems to 
us that a court of chancery is peculiarly adapted to give relief, which is upon 
the principleOf contribution, — a oubject over which such courts hâve so long 
had almost exclusive jurisdiction, We, therefore, think the remedy in a court 
of chancery, either by setting aside the partition when improperly made, and 
it can be doue without injustice to otbers, or by contribution, when it is most 
proper." 

This principle of equity jurisprudence and chancery practice is quite 
tiniversaUy recognized in England and in this country; and I find nu- 
merous adjudications applying it to instances quite like the one at bari 
Manning v. Horr, 18 lowa, 118; Adair v. Qummin, 48 Mich. 380, 12 N. 
W. Rep. 495; Dugan v. HoUins, 4 Md. Ch. 139, 147; Sawym v. Oaior, 
8 Humph. 256; Nhxm v. lÂndsay, 2 Jones, Eq. 233; Boyd v. Doty, 8 
Ind. 370; Douglass v. Vide, 3 Sandf. Ch. 439; Guedid v. Boota, 42 Cal. 
452; De Louis v. Meek, 2 G. Greene, 65; Smith v. Sweringen, 26 Mo. 651; 
Johnson V. Wat&rs, lil U. S. 640, 667, 4 Sup. Ct. Rep. 619. 
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Another raatter of relief set up in the bill is the allégation that the 
partition proceedings were so managed and manipulated by the respond- 
eiit, with a yiew of obtaining an unconscionable advantage over the re- 
lators, that as to the lots apportioned by the commissioners in partition 
the respondent secured to himself a most unjust and unequal division as 
against relators, — the lots so obtained by him being greatly in excess, 
as to valuation, overthose allotted to relators; and the bill'asks for relief 
against him on this account, and for an équitable accounting. This 
présents some very nice questions as to how far this court can go in this 
action to review the resuit of the decree of the state courts in the parti- 
tion suit. On the one hand it is contended that this is an attempt to 
hâve the fédéral court review and nullify a judgment of the state court, 
which power of this court is denied; and, further, it is claimed that 
even if such power of jurisdiction were conceded, the matters coraplained 
of necessarily pertain to the évidence which led to the judgment of the 
state court; and the presumption of law is that such matters were con- 
sidered by that court, in which case a bill in equity would not lie to set 
aside such decree. On the other hand it is contended by the relators 
that the object of this bill is not to nullify the decree in partition, but 
that it only seeks to proceed in personam against respondent, whose 
fraudulent devices, concealments, and management brought about the in- 
équitable decree and unequal division of the property, which facts were 
concealed from the court rendering the decree, as also from thèse relat- 
ors, who were minors residing in a distant state, and trusting to the 
good faith and conduct of the respondent, who, in fact, represented their 
rights and interests in the partition proceedings. Accepting the aver- 
ments of the bill to be true, there are décisions of courts of high charac- 
ter which seem to make this a case for équitable relief, while there are 
authorities whjch seem to question it. It is difficult to lay down in 
Buch cases a gênerai rule of law; the facts of each particular case having 
much to do with the application of the principles of law. We think it 
wise and prudent to reserve our opinion on this question uhtii final 
hearing. *' 

It is also alleged in the bill that, by mistake of the commissioners in 
their final report, upon which the final decree was based, two lots were 
improperly assigned to the respondent, and an accounting in respect to 
them is asked. We are not clear but that had a spécial demurrer been 
lodged against this part of the bill it would bave been well taken, as no 
fraud is alleged against the respondent by which this resuit was broughi 
about; and while the decree of the state court might bave been corrected 
in 4his particular, by proper and timely prooeeding, we quet.tion the 
right of this court in this action to reotify the same, This will be ré- 
served until the final hearing. . 

It is finally contended by respondent that ail the necessary parties are 
not before this court; that Swope and others, who were parties to said 
partition proceedings, and to whom part of the lots claimed to bave 
been ow.ned by Skiles and relators' ancestor were set apart, should be 
made parties; défendant. This 'objection would be well taken if this ao- 
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tion is to be regardedas a proceeding to vacate said judgment, or if any 
relief were sought as against said Swope and others; but, from aught 
that appears on the face of the bill, the said Swope and others were not 
parties to any of the fraads or wrongs alleged against the respondent, 
and there is nothing to show but that the lots assigned to to them in 
the decree in partition properly belonged to them, or that any right of 
contribution in favor of relators and respondent for the loss of the lots 
alleged in the hill would lie against them. And until such fact becomes 
apparent in the investigation we cannot say they should be brought into 
this contre versy. 

It follows that the demurrer is overruled. 



Smith v. Seiberling et al. 
(Circuit Court, W. D. Missouri, W. D. August 6, 1888.) 

1. HUSBAND AND WlFB— CONVEYANCBS BBTWEEN— WlTHOUT TkUSTKB. 

Though a conveyance of land from husband to wife. without the interven- 
tion of a third party, is ineflectual to pass a légal title, it will be upheld ia 
équity, if made in good faith, and upon valuable considération. 

2. Samb— Considération— Praudulbnt Convbtances. 

A conveyance by a husband to his wife of land valued at |4,000, in consid- 
ération of her release of dower in other lands held by him. then valued at 
$88,000, subject to a mortgage of $17,500, in which she had joined, is upon 
sufflcient considération, and valid against the husband's creditors, where there 
is no proof of fraudulent intent, and it appears that the husband was engaged 
in an extensive business and in good crédit at the time, though there is eome 
évidence as to his being consciously embarrassed.' 
8. Samb-^Wifb's Sbpabate Estatb— What Constitutes. 

As by Rev. St. Mo. § 3395 real estate coming to a married woman by gift or 
grant during coverture is exempt from the debts of the husband, a grant of 
land by the husband to the wife will, in equity.'be regarded as for her sole 
and separate use, though not so expressed in the deed. 

In Equity. Bill by a married woman to protect her separate prop- 
erty against exécution for her husband's debts. 
Engliah & Stonestreet, for complainant. 
Hudsm. & Tufts, for respondents. 

Philips, J, In 1886 the firm of Seiberling, Miller & Co. obtaîned 
judgment in this court against one Jacob M. Smith. Under exécution 
issued thereon the land in controversy in this action was levied upon. 
This land consists of about 40 acres, lying near the city of St. Joseph, 
in this state, and for convenience it will be designated in this opinion as 
the "St. Jo Property." Upon such levy being made, the complainant 
herein filed her bill in equity against the said judgment creditors, mak- 

'As to when a conveyance to a wife will be upheld as against the husband's cred- 
itors, and when deolared fraudulent and void, see Buhl v. Peck, (Mioh.) 37 N. W. Rep. 
876, aud note; Dull v. Merrill (Mich.) 36 N. W. Rep. 677; Whaun v. Atlrinson, (Ala.) 
4 South. Rep. 681, and note; Manufaoturing Co. v. Mastin, (lowa,) 39 N. W. Rep. 219, 
and note. 
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j[i)g Jacob M. Smith; by guardian, à co-defendant, he having been de- 
claredia.lunatic. The complainant and said Jâcob are husband and 
wife. . The bill sets up that the complainant is the owner of said land; 
that the same was conveyed to her by the said Jacob M. Smith on tho 
17th day of December, 1880, in considération of her relinqiiishment of 
her dower interest in certain other lands of her said husband. The bill 
asks that. saidJevy be stayed, and that the légal title in and to said lands 
bevested in her, as she is already the owner of the équitable interest 
therein, as against her said husband and the judgment creditors. The 
proof in this case shows the deed was made to complainant as alleged. 
The debt for which the judgrûerlt was rendered was evidenced by a prom- 
issory note frora said Jacob M. Smith to said Seiberling, Miller & Co., of 
date subséquent to said conveyance, but the note was given in settlement 
of a running account, which had its inception prior to said conveyance. 
The deed in question, being from husband to wife directly, without the 
interposition of a third party , was ineffectuai to pass the légal title. Such 
a deed and contract, however, do pass the équitable title, which a court 
of equity will respect and protect; and it is within the province of this 
"■court to transmute this équitable into a légal title. So that, for the pur- 
poses of this controversy, the conveyance from Jacob M. Smith to the 
corïiplainant may be regarded as effectuai to hâve placed the title to this 
land in her as against him. 

The validity of this deed is assailed by the judgment creditors upon 
the grounds that it was voluntary, without sufficient considération, and 
wàs collusive and fraudulent as against the creditors of the grantor. A 
husband may convey bis property to bis wife as a gift; and the obliga- 
tion of love and affection, springing from the marital relation, is a suffi- 
cient considération to support it against him, and even against subsé- 
quent creditors, when made in good faith. Pepper v. Carter, 11 Mo. 344. 
But, on the maxim that a man must be just before he is gênerons, such 
transfer of property will not stand when its efifect would be to hinder or 
delay the collection of his just debts. A man in insolvent circumstances 
may not so convey his property to his wife, free from the claim of his 
creditors. The contention of the complainant is that she occupies in 
this controversy the attitude of a purchaser for value, and in good faith; 
that the real considération for the deed to her was the relinquishment of 
her dower interest in certain other lands then owned by her husband. 
The law is well settled that such relinquishment by the wife constitutes 
a valid and good considération for a conveyance by the husband to her 
of other property, and enables her to maintain the attitude of any other 
purchaser. Caldwell v. Bower, 17 Mo. 564; Woodson v. Pool, 19 Mo. 340; 
BvUard y. Briggs, 7 Pick. 533; HoUffûoeU v. Simomon, 21 Ind. 398. Al- 
though the dower of the wife itl the husband's land during coverture is 
denominated an inchoate right, yet it is analogous to an estate in land, 
and is the fréquent subject of contract between husband and wife, recog- 
nized and enforced by the courts as forming the basis of a valuable con- 
sidération; and, if such a contract be free from fraud, it will be upheld. 
1 Bish. Mar. Wom. §§ 722, 723, 758; 1 Scrib. Dower, 644. 
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The flrst question, therefore, to be considered îs one of fact: What 
was the considération of the deed from Jacob Smith to the complainant? 
The considération expressed in the deed is $4,000. The real considéra- 
tion, notwithstanding the recitation in the deed, is the subject of inquiry 
and ascertainment by paroi proof. Hmderson v. Hmderson, 13 Mo. 152; 
Lavdman v. Ingram, 49 Mo, 212. The évidence, in brief, is that in 1880 
Jacob Smith was seized of several parcels of land in the city of Quincy, 
111., and vicinity, which at that time was estimated to be of the value' 
of about $38,000, to which is to be added the property in suit, say of the 
value of $4,000, making in the aggregate about $42,000. On the greater 
part of this property in Illinois, in 1880, there were deeds of trust giyen 
by Smith to some of his creditors, in which the wife joined. The amount 
of debts expressed in thèse deeds was $17,500. The évidence shows that 
On the 15th day of December, 1880, Smith conveyed three lots in Quincy 
tô one Stùckman, for the expressed considération of $1,800. Thèse lots 
were uninoumbered. The testimony of Mrs. Smith is that her husband, 
who had recently removed from Quincy, 111., to Atchison, Kan., was pre- 
paring to make sale of the Illinois property, with the view of putting ail 
his effects into a pork-packing establishment in which he was engaged 
at Atchison; and that she told him she felt that be ought, bèfore she 
deeded away her dower interest in the lauds, to make some provision to 
secure to her some of his land in lieu thereof, so that she could hâve a home 
in ease of misfortune in his adventure at Atchison; and that she wonld 
not consent to relinquish her dower interest in the Illinois lands unless 
he would deed to her the St. Jo tract of land; that, with much relnct- 
ânce, he finally agreed to do so. Accordingly, she joined in the deed 
then made. This was evidently the Stùckman deed, which was made on 
the 15th day of December, 1880, just two days prior to the date of thé 
deed for the St. Jo land. She is corroborated by her son in her testi- 
mony as to her unwillingness to convey away the Illinois land unless her 
husband would deed to her the land in controversy. The évidence fur- 
ther shows that afterwards, in 1881, she joined her husband in deeds to 
varions parties for the greater part of the other lands in Quincy. One 
Stockwell, a large cattle dealer, and man of affairs, deposed that he was 
présent when Mrs. Smith was called upon to relinquish her dower inter- 
est in some land in Quincy, 111. , when she protested that she would not 
do 80 unless her husband secured to her other lands in lieu thereof. It 
îs sought by respondents' counsel to impeach this testimony of Stockwell 
by the fact that the deed then acknowledged was executed in 1881, and 
that Mrs. Smith herself deposed that her husband was then absent in 
the Statè of Illinois. This apparent contradiction is, to my mind, quite 
Satisfactorily explained by the testimony of Mrs. Smith, who was rig- 
idly cross-examined respecting this statement of Stockwell. The witness 
Stockwell did not claim that the conversation detailed by him occurred 
prior to the making of the deed in question. Mrs. Smith states that the 
occasion referred to by Stockwell was in 1881, when he and the notary 
came to her to exécute another deed to some of the Quincy property; 
and that she protested against it unless her husband would make furtber 
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provision for her. Her explanation for doing thîs, then, after she had 
received the deed to the St. Jo land in considération of her consent to 
join in conveying the Quincy land, was that she felt she had not re- 
ceived a sufiicient ccœaideration in the St. Jo land. Her whole testi- 
mony bears on its face such indication of probability, so persuasive in 
its character, as to forbid the conviction in my mind of perjury on her 
part. Unless, therefore, it can be fairly and reasonably int'erred from 
any or ail of the facts and circumstances in proof that there was in this 
txansfer the élément of collusion and fraud between husband and wife, 
indicating that the conveyance was merely colorable, having for its scheme 
the purpose to cover up and screen this property from the husband's 
çreditors, it must stand as any other purchase based upon a valuable con- 
sidération. 

. The relative value of the property conveyed to the wife to the other 
property owned by the husband is an élément to be considered in deter- 
miuing the bona Jides of the transaction. There may be such a dispro- 
portion between the estate conveyed to her and her dower interest as to 
discrédit the integrity of the transfer. Bidlard v. Briggs, 7 Pick. 533, 
538, 541; Hollmell v. Simmson, 21 Ind. 398; Ward v. Crotty, 4 Metc. 
(JECy.) 59. The only witness aside from complainant who deposed to the 
value of the St. Jo property placed it at $3,000. Accepting the valua- 
tion of $4,000, expressed in the deed, as more probable, we will cop- 
sider this aspect of the question on this basis. As already stated, the 
estimated value of this property in 1880, including the St. Jo property,: 
was about $42,000, with an incumbrance thereon of $17,500, leavingan 
excess of $24,000. While she had joined in thé mortgage deeds, her 
right of dower was not thereby extinguished. It was only postponed to 
the rights of the mortgagees. Upon satisfaction of the debts her dower 
interest wquld remain intact. It is inferable from the évidence that at 
the time of the exécution of the deed from the husband to wife his 
business affairs were such as not to unreasonably justify the expectation 
that he wpuld liquidate his debts without foreclosure. This, coupled 
with the fact that the St. Jo property had been deeded to the husband 
by a near relative, with the understanding between them that the relative 
was not to be disturbed in the possession thereof during his lii'e, which 
was at least an obligation deemed binding in morals on the parties to that 
understanding, enforce the conclusion that there was no such inequality 
between the value of this property and the wife's dower interest, at that 
time, in the other lands as to justify an impeachment of this conveyance. 
Nor do I find sufficient proof of the existence of extrinsic fraud and col- 
lusion to invalidate it. It is true, there is évidence of Smith 's financial 
embarrassment in 1880, and of his consciousness of the fact. But there 
are conspicuous facts in proof well calculated to warrant the impression 
which Mrs. Smith déposes she had of her husband's solvency, His 
business opérations had in no degree abated. As highest proof of his 
business réputation and crédit, a committee of représentative business 
men of Atchison, Kan., headed by the governor of that state, visited 
Quincy in the spring of 1880, to persuade Mr. Smith to abandon bis 
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extensive opérations at that point, and establish at Atchison a plant for 
a pork-packing factory. On inquiry and investigation made they learned 
from the foremost business men and bankers at Quincy that Smith was 
regarded as solvent, and a thoroughly active and reliable business mau. 
His opérations in Quincy then amounted to hundreds of thousands of 
dollars a year. His crédit at the bank was good, and apparently beyond 
suspicion. Such was his business and financial standing that this com- 
raittee at Atchison raised and turned over to him $22,500 in money, to 
which he added of his own means a sum sufiicient to complète a factory 
that cost about $100,000; and at the time of this transfer of land to.his 
wife he was in the fuU tide of this new adventure. Therewere no suits 
pending and against him, and no judgments. If thèse business men at 
Quincy and Atchison then entertained such marked confidence, in his 
solvency and business tact, and the firm of Seiberling, Miller & Co. them- 
selves were trusting and confiding in him, is it to be maintained that a 
confiding wife, who seems to bave been domestic in her tastes and habits, 
ïather than spéculative, or inquisitive about her husband's affairs, should 
hâve known more of his solvency and real condition? To take this prop- 
erty from her under such circum stances, it seems to me, would be to 
act more on suspicion than proofs. 

The .final contention of respondents' counsel is that this property can 
be protected against her husband's debts only by having been vested in 
the wife as her sole and separate estate, and this must be evidenced by 
the deed itself, and no extrinsic évidence is admissible to control the 
language of the deed, which in this case vested in the wife only a légal, 
as distinguished from a separate, estate; citing Tennison v. Tennison, 46 
Mo. 77; Schafroth^s Adm'r v. Âvihs, Id. 114; Bank v. Tayhr, 53 Mo. 444, 
This is a misçonception of the law of thèse cases as applied to this case. 
By statute of :the state of Missouri, where this land is situated, the real 
estate which come? to a married woman by gift or grant during coverture 
is exempt from the debts of the husband. Section 3295, Rev. St. 1879, 
concerning married women. An ordinary deed of conveyance to a mar- 
ried woman, without apt words creating what is known as a separate es- 
tate, invests her with a légal estate in the land, which is as effectually 
protected against the husband's sole creditors as if made to a trustée to 
her separate use, with the exception that the annual products arising 
therefrom may be liable for the husband's debts oreated for family neo- 
essaries, etc. There is also high authority holding that, while such a 
deed as this is void at law, it is good in equity, and a court of equity 
will efFectuate the manifest purpose of the parties, as the law présumes 
it was the intention to convey an estate for the separate use of the wife. 
Sims V. Rkkets, 35 Ind. 181. The resuit is that the decree wiU go for 
the complainant. 
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' GiLMER V. MORKIS d ol} 

(Oircuit Court, M. D. Alabama. June 25, 1888.) 

1. Limitation of Actions— Running dp the Statutk— Plbdgb. 

Where certiflcates of stock are pledged to secure an existing îndebtedness, 
and to remain a continuing pledge for advances in the future, the pledgee 
holds by virtue of the title of the pledgeor, and no adverse holding can begin, 
80 as to allow the st'atute of limitations to run, until the pledgee répudiâtes 
the trust, and gives notice that, in default of payment, he will sell the prop- 
erty.* 

2. EsTOPPBL— In Pais — Plbdgb. 

Where a vendor of stock holds the certiflcates as a pledge to secure certain 
debts of the vendee, including a balance of interest due thereon, and any ad- 
vances that may be made in the future, he holds thereafter under the title of 
the vendee, and cannot claim the property as bis own, on the ground that the 
purchase money was not ail paid. 
8. JuoGMBNT — Res Adjudicata— Idbntitt of Issue. 

The dismissal of a bill to redeem pledged property on the ground of stale- 
ness and the statute of limitations, is not a bar to another biU seeking to re- 
deem the same property, ùnder a pledge made four years after the flrst one, 
the cause of action being différent, t^ough the same relief be aaked. 

In Equity. Bill to redeem, and for an account of, certain stocks 
pledged, and the dividends received. 

On September 20, 1886, James N. Gilmer filed his biU àgainst Josiah 
Morris and others, doing business as Josiah Morris & Co., charging thàt 
in 1871 he pledged 120 sharea of stock in the Elyton Land Company to 
said Morris tb secure to him $6,000 which the latter had advanced on 
the purchase money; that soon thereafter one-half of thé stock was sold 
for $6,000, which only left a balance of interest due Morris; that in 1876 
another contract was rhade by which the stockwas to be held for the ex- 
isting iiidebtedness, and for such loans and advances as might be made 
in the future, which continued to 1884. The bill prays that Morris be 
required to account for and pay over ail dividends received on the stock 
àfter deducting any indebtedness of complainant, and for gênerai relief. 
Défendants pleaded in bar a decree in a former suit brought in 1884, in 
the stateteourt, dismissing a bill filed by plaintiff against them for the 
same relief. It seems that the bill was based on the pledge of 1871, and 
was dismissed on demurrer on the ground of staleness and the statute of 
limitations, but after an answer had also been filed, ïhe statute of lim- 
itations was also relied on as a défense to the présent suit. 

R. Q. BrickeU, H. Q. Semple, and W A. Gunter, for complainant. 

D. 8. Tr&y, H. G. Tompkins, A. T. London, and S. F. Rice, for respond- 
«nts. 

/' See 80 Fed. Rep. 476, for hearing on plsa. 

•The statute of limitations begins to run against a trust only from the time it îs 
openly and unequivocally disavowed by the trustée, Thomas v. Merry, (Ind.) 16 N. E. 
RM). 244. See, also, Prioe v. Mulford, (N. Y.) 14 N. E. Rep. 398, and note. 

So long as the pledgee of stock holds it as collatéral security for a debt, and has a 
right to 80 hold it, he cannot assert that he holds it adversely to the pledgeor, and thus 
show title under the statute of limitations. Cross v. Reid, (Cal.) 14 Pao. Rep. 885. 
A pledgee, in an action against a sherift who has lavled ou the pledge as the property 
of the pledgeor, cannot set up title adverse to tht pledgeor acq.uired after the levy. 
Bamhart v; Pulkerth, (Cal.) 15 Pao. Rep. 89. 
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Bruce, J. The fair conciusion from the évidence in this cause is that 
on March 30, 1875, Josiah Morris agreed with F. M. Gilmer, who was 
at the time acting for his son, J. N. Gilmer, the compiainant, that the 
stock which is the subject-matter of this suit, to-wit, 60 shares of the 
capital stock of the Elyton Land Company, should be held by him, Mor- 
ris, or by his banking firm of Josiah Morris & Co., as collatéral security 
for the payment of an interest account of about $500, and for about $230, 
which sum Morris about that time paid in discharge of an exécution which 
had been levied upon the stock, which stock at that time stood in the 
name of J. N. Gilmer upon the books of the company. The exécution 
was in favor of a creditor of the firm of Gilmer, Browder & Co., of which 
firm J. N. Gilmer was a member, and, when paid, the stock was trans- 
ferred by J. N. Gilmer tp' Josiah Morris on the books of the company. 
The certificate of the stock was at the time in the possession of Josiah 
Morris & Co., and had been in their possession since its issue in 1871, 
when it was pledged for the payment of the purchase money of the stock, 
which some time thereafter was paid by a sale of one-half of the original 
120 shares, which left 60 shares of the stock in pledge for a balance of 
interest of about $500 due from compiainant to Morris & Co. It àlso 
appears from the évidence, as a fair conclusion therefrôm, that the stock 
in question was not only to be held by Morris & Co. as collatéral secu- 
rity for the payment of the indebtedness which J. N. Gilmer then actu- 
ally owed Morris & Co., but the stock was to be a basis of crédit for 
future liabilities. In the language of F. M. Gilmer, he (meaning Mor- 
ris) "was to hold the stock for that advance," (meaning the àmpunt paid 
to settle thie exécution which had been levied upon the stock,) and "for 
ail future liabilities of the said J. N. Gilmer." At the time mentioned, 
March, 1875, there was in existence the firm of Gilmer &'Donaldson. 
Donaldson died in the year 1876, and the firm was succeeded by the 
firm of J. N. Gilmer & Co., and that firm by the firm of Gilmer & 
Clanton, and that again by the firm of Gilmer & Merritt. J. N. Gil- ; 
mer was a member of ail thèse firms, ail of which did business in Moht- 
gomery, Ala., and had bank accounts with the house of Josiah Morris' 
& Co. It does not very clearly appear from the évidence the précise 
periods of time that thèse firms did business with Morris & Co., but 
that they ail did business with, and had accounts with, Morris & Co. 
in the order named is not questioned, and the last firm of Gilmer & Mer- 
ritt seems to hâve carried their business to the year 1884, when a con- 
tention arose about a draft of $100, drawn by Gilmer & Merritt, which 
Morris &Co. refused to pay. The évidence shows that F. M. Gilmer, 
on and after Ihe 30th day of March, 1875, did make arrangements with 
Morris & Co. for advances and crédit to his son, J. N. Gilmer, and sofné 
of the firms with which he subsequently became connected. The testi- 
mony is not olear as to the times when thèse arrangements were made, 
or when the last time was that the stock in question was alluded W hè- 
tween the parties as a security and basis of crédit; but F. M. Gilnjer 
sàys: "Thèse interviews and conversations extended down to the timé that 
Clanton became a partner in the business, and, indeed, I thînk durihg 
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Clanton's partnership; but after Merritt became a partner I never ar". 
verted to that stock as a security." And to the question, " Why ? " he an- 
swers, "Because Merritt was a very responsible man." The testimony of 
respondent Morris is not consistent with thèse conclusions, nor with the 
testimony of F. M. Gilmer and J. N. Gilmer, whose testimony is in sub- 
stantial accord, and does not seem to be strained or improbable. As to 
the interviews and negotiations which F. M. Gilmer testifies he had and 
made with Morris & Co. for advances and crédit to his son and the ârms 
with whioh he was connected, the testimony is very much that of Gil- 
mer against Morris; but J. N. Gilmer's testimony is in support of that 
of his father, and the testimony of Morris is not sufBcient to disprove it. 
Not only so, but the testimony of Josiah Morris is not in ail points en- 
tirely clear; as, for example, where he says: "No, sir; there was no 
spécial arrangements. I frequeutly told Mr. Gilmer he should not hâve 
the stock unless he paid me what he owed me; but there v/as not a time 
up to 1881 that I would not bave readily given him the stock if he and 
aÛ of thera had paid me what they owed me. The stock was not worth 
as much as the amount they owed me, and was not, up to 1881, worth 
near the amount they owed me." And in answer to question, "You 
mean F. M. Gilmer and the accounts of the several ârms in which J. N. 
Gilmer was engaged after the original transaction?" he says, "In which 
J. N. Gilmer was concerned. I was considering the whole of them." 

But without quoting further from the testimou)'', it seems pretty clear 
that we hâve hère the pledge of the stock as collatéral security for debts 
due and to be created, and to become due after the 30th day of March, 
1875. We hâve hère, then, not merely the existence of a pledge, but 
we bave the nature and character of the pledge, for it was not simply the 
pledge of the stock to secure the payment of a debt of a specified amount 
maturing at a definite time in the future, but it was in the nature of a 
continuing pledge or security; and so long as such relation and under- 
standing existed between the parties in référence to the pledge, it must 
be admitted that the pledgee (Morris, in this case) was holding in virtue 
of thetitle and right of the pledgeor, Gilmer, and could not be consid- 
ered as holding adversely to sach title and right, for there is perhaps no 
principle of law better settled than that possession, to give title, must be 
adversary. Whatever difficulty there may be from the évidence to fix 
the time or times after the 30th of March, 1875, when F. M. Gilmer 
negotiated with Morris for advances of money and crédit to J.N. Gil- 
rner, or to the firms with which he became connected, upon the faith of 
this stock as collatéral security, it is certainly clear that Morris & Co., 
on and after the 30th day of March, 1875, did hold the stock in ques- 
tion as collatéral security, and did hâve accounts and do business with 
thjB différent firms with which J. N. Gilmer became connected, and did 
adyance money to sorae of them by paying their checks when they .had ; 
nô. money oq deposit with Morris & Co. at the time the checks were 
drawn and paid. 

The défense hère is staleness of the demand, and lâches on the part 
ci"' the complainant, and the statu te of limitations of six years of the 
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state of Alabama. The bill wâs filéd September 20, 1886, more than 
eleven years after the pledge of March, 1875, but about two years aftèr the 
firm of Gilmer & Merritt ceased to do business withjosiah Morris &Co., 
and how long after the other fîrms with which J. N. Gilmer was con- 
nected ceased to do business with Morris & Co. is notclear, butcertainly 
it was some years after the pledge of 1875. But, as matter of law, is it 
important to ascertain with more particularity as to the last date when 
arrangements were made for crédit on the faith of this security, or when 
the last check was drawn and paid by Morris & Co. on the faith of this 
security? If it be true that on and after the 30th day of March, 1875, 
Morris & Co. held the stock as collatéral, not only for debts then due, 
but also for debts to be created and become due, then we not only hâve 
the pledge, but also the character of the pledge, and the relations of the 
parties to it. And now, when was it after that time that thèse relations 
changed? When was it thât Morris repudiated the trust in which he 
held the stock, and gave notice to Gilmer that in default of payment and 
rédemption of the pledge he would sell the property, or seek the aid of 
a court to enforce bis rights in regard to it? There seems to be no fact 
or facts in the évidence that would fix such a time unless it be in the 
year 1884, when the check for $100 which was drawn by Gilmer & Mer- 
ritt was refused payment by Morris & Co., and when Gilmer, in con-i 
versation with Morris, referred to bis Elyton land stock, and Morris re- 
plied, "Why, Jimmy, that was never youis; it was your father's;" and in 
the same conversation told him he had sold that property to pay an in- 
debtedness his father owed him. It is clairaed, however, that the law 
is settled in Alabama that in the case of the pledge of stocks as collatéral 
security^ that the contract partakes of the nature of a mortgage of Per- 
sonal property, and that the rules applicable to mortgages are to be ap- 
plied, and not those applicable to a strict pledge; and the case of Gilmef 
V. Morris, 80 Ala. 78, and authorities there cited, are relied on in sup- 
port of this proposition. In the case cited, at page 83, the court says: 

"It is not questioned, as far as we know, by any authority, that the pledgeor 
may always claim at least the period of six years, or the full period of time 
during which thepledgee is permitted to sue upon his secured debt or engage- 
ment. In Humphres v. Terrell, 1 Ala. 650, it was beld that the right bothof 
a pledgeor and of a mortgagor to redeem personal property would be barred 
in six years; and the plea of the statute of limitations of six yeara in that 
case was held good as a bar to the pledgee's right to redeem withoùt any pos- 
itive évidence of an adverse possession." 

The court, however, in the same page, recognizes a distinction between 
a pledge and a mortgage, when it says: . 

"The case of a mère pledgee, it is apprehended, isdifferent in somematerial 
respects from that of a mortgagee in possession, in whpse favor the statute 
of limitations commences to run from the law-day of the mortgage, because 
df his presumédadverâe holding from that time." 

It would seem doubtful at least if the court, intended to settle the lawi 
in Alabama that in the case of a pledge of stocks as collatéral security 
the préaumption ;of ail adverse holding on the .part of a pledgee 'wouldî 
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arige in- his favoï from the maturity of the secured debt without demand 
or notice to;the pledgeor. In the case of iVo6roi5i y. Bank, 58 Ala. 204, 
it is said: "We think the bank was pledgee, and not morl^agee, of tliese 
shares. They were put in pledge to it for the payaient of the raoney 
Nabring borrowed, and there remained in Nabring a légal right to de- 
mand and havfl them on the payment of the debt;" citing authorities, 
and going on to say : "As pledgee, the bank had no right to sell the shares 
without first demanding payment qf the debt from Nabring, or giving 
him notice of the intention to sell. * * *» But if the kw was set- 
tled in Alabama, as claimed, still the question remains, how far, on a 
question of this kind, so intimately connected with the gênerai commerce 
of the country, this court would be bound by it? But, not to dwell upon 
this point, it is cléar that none of the cases cited by the suprême court 
of Alabama in the opinion in GUm&r y. Morris, mpra, were cases of pledge 
of stocks assecurity of the character of that under considération hère. 
The court in that case had under considération the pledge of 1871; and 
whatever the character of that pledge, and the. rights of the parties un- 
der it, this court has held that the pledge of 1875 was a new and dififer- 
ent pledge, involving a new and différent trust from that of the pledge 
of 1871. If to the pledge now under considération we undertake to ap- 
ply the rule contended for, then we must inquire, when did the deot 
the payment of which was secured by this pledge mature and become 
due? And when was the law-day of this pledge at which the presump- 
tion of adverse holding on the part of the pledgee would arise? It is 
manifest that to a pledge of the kind now under considération, contem- 
plating as it did future debts, such a rule, even if well founded, could 
not apply. It is not deemed necessary to discuss the law on this sub- 
jeot further, for if the conclusions reached in référence to the nature and 
character of the pledge in question be correct, then there is no time prier 
to the year 1884 when the statute of limitations of six years could begin 
to run in favor of Morris, and no room for the imputation of lâches to 
the coniplainant in this suit. If the commencement of the Htigation was 
Stimulàted by therapid advance of the value of the stock in question, 
still it is not clear how that could give Morris the right, without notice 
and without demand, to treàt the stock as his own, or sell and appropri- 
àte the proceeds, unless a much greater length of time had elapsed than 
is shown hère to justify a conclusion of the abandonment of the stock 
for the de^t. This case does not fall within the rule of Hayward v. Bank, 
96 U. S. 611. 

It is insisted, hbwever, that the évidence shows that the complainant 
never had any right to or interest in the stock which is the subject-mat- 
terof this suit; that thè only interest he ever had in it was the mëre op- 
tion to piirôhase it at a given price, which option was never closed by 
the payment of thé pûrchase money. If it was a mère option iri the 
first place, and based upon no considération, y et the fact remains that 
the stock was paid for, except as to the interest fOr the time Morris car- 
ried it, and his conduct in regard to it afterwards shows that, whatever 
may hâve been his strict légal rights in regard to the^etotk, he did not 
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stand on such ground; and whether this arose from the favor to the elder 
, Gilmer, or a désire to secure and hold his influence in favor of an enter- 
prise, the success of which was vital to the value of the stock of which 
he was a large owner, or whatever the motive may hâve been, certain it 
is he changed his position when he agreed to hold the stock as collatéral 
security, and cannot now be heard to say that because the last dollar of 
the purchase money was not paid the stock is still his property, as it 
originally was, and no right to.it ever passed to this complaînant. 

The respondent offers in évidence the briefs of counsel, and the record 
of the cause in the state court, to show that the question of the statute 
. of limitations and staleness of the demand in suit were in point of fact 
heard and detetmined by the decree in the state court. To this évidence 
the complainant objected, and contends that thèse questions were not 
tendered in issue by his bill in the suit in the state court, and therefore 
not pertinent hère; that a decree of a court must be confined to the allé- 
gations in the pleadings upon which it is founded, and that arguments 
and proofs and decrees of courts outside of the scope of the pleadings 
cannot be held to be matter of estoppel, and will be restrained by con- 
struction to the matter in issue in the pleadings. This is not a case of 
vagueness and uncertainty as to what the issues were which were matter 
of décision in the state court, nor is it a case of contention as to what 
matters were decided as between défendants to a bill, as in the case of 
Corcoran v. Canal Go., 94 U. S. 744. Ànd upon this hearing it does not 
seem that the question of res adjudicata is presented in other or stronger 
light in favor of the respondents than it was lu the hearing on the suffi- 
ciency ofthe plea in bar to this suit. 30 Fed. Rep. .476. ■■ 

Since this case was heard, my attention bas been called to the récent 
case ai BîsseU V. Spring Valley Township, 124 U. S. 225, 8 Sup. Ct. Rep. 
495. Whatever may be said ofthe case, it is quite difTerent in its tacts 
from the case at bar, and the point decided there seems to be that the 
Ënding of facts in a former suit, upon demurrer, which were fatal to the 
bonds from which the coupons in suit were eut, was equally fatal , to a 
suit between the same parties upon other coupons eut from sflme bonds 
as if thè facts in the first suit had been found by the verdict ôf à jury. 
It may be said in that case that there was no new or différent cause of 
action set up in the second suit, which was an attempt to recover on 
other coupons, it is true but coupons, ofthe saule bonds which had been 
found to hâve been issued without authority of law, and therefore void. 
This case and the case of Cromwdl v. Sac Co., 94 U. S. 351, are cases 
of suits at law upon coupons, issued by municipal corporations, and in 
that dass of cases there is little ground fora distinction between the cause 
of action and the subject-matter of the action. In the case at bar the 
suit is not upon bonds, which are at the same time the cause and sub- 
ject-matter ofthe action, but it is a suit in equity, for the same right as 
the former suit, but asserting a new and distinct cause of action. Even 
in this Spring VaUey Oase, the court, at page 232, says there are un- 
doubtedly ma,ny cases whefe a final judgment upon à deniurrer will not 
conclude as to a future action; the demurrer may go, to the form of the 
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action, to a defect in the pleading, or the jurisdiction of the court; 
* * ^ and on the préviens page the court say that the judgment in 
theiprior action opérâtes as an estoppel only as to those matters in issue 
or points controverted upon the détermination of which the finding or 
verdict was rendered. The suprême court of Alabama, in the case of 
Hanchey v. Coshrey, 81 Ala. 150, 1 South. Rep. 259, Judge Clopton, 
speaking for the court, says: "The doctrine of estoppel by judicial pro- 
ceedings is qualified by the established limitation that the judgment must 
be a décision on the merits, a judgment founded upon non-joinder or mis- 
joinder of parties, or merely defective pleading, or any technical ground 
or collatéral or incidental questions whereby the merits of the case were 
not and could not hâve beèn determined, will not preclude an inquiry 
into the merits in a subséquent suit so instituted as to avoid the objec- 
tion by which the first was deféated;" citing authorities. This is cer- 
tainly on a line with the doctrine of the case of Oould v. Railroad Oo., 91 
U. S. 634, which has neither been overruled nor modified. The decree 
is jfor complainant, and Will be entered accordingly. 



PuGSLEY V. Brown et ux. 

(Circuit Court, D. Colorado. July 23, 1888.) 

■"UBMC Lands— InDian Titles— Décision of Sbcketakt op Intebiob— Re> 

TIEW. ' , ■• 

Défendant claimed title to a tract of land under a deed alleged to hâve been 
executed in behalf of the original locator of Chippewa scrip, which was void, 
becflUse igsued' without authority by the commissioner of Indian aflEairs. 
PlaintiS claimed under a deed subsequèntly executed by such locator, and al- 
leged that defendant's deed was executed under a forged power of attorney, 
and was therefore void. In proceedings bef ore the secretary of the interior, 

■ of which plaintiff's grantor had notice, the land was àwarded to défendant. 
Held, that défendant was within the provisions of 17 U. S. St. 340, authoriz- 
ing the secretary to give title to lands held under such scrip whenever it shall 
be shown to his satisfaction that said lands are held by innocent parties, in 
good faith, and that the locations under such scrip hâve been made in good 
faith, and by innocent holders of the same; and that the décision of the sec- 
retary. involved no question of law, but simply the question of fact as to the 
good faith of the claimants, and therefore was not subject to review by the 

I. court. 

,;; In Equity. Bill to déclare a trust in certain realty. 

Bill in equity, filed by Leonora S. Pugsley against Henry C. Brown 
and. wife, to havé défendant Brown declared a trustée of certain lands 
held by him undfer a patent. 

ijeicion .Bacow, for plaintifF. 

/. H. .Broim: for défendants. 

Hallett, J. Chippewa scrip issued to Mary Dauphînais by the com- 
missioner of Indiàn afl'airs, under the seventh clause of the second article 
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of the treaty of September 30, 1854, (10 St. 1110,) was located on the 
land in controversy by the défendant Henry C. Brown, February 9, 1867. 
This scrip was by its ternis limited to the use of the grantee named 
therein, and therefore it was necessary to make the location in the name 
of Mary Dauphinais, rather than in Brown's name. Brown testifies 
that he paid $1,000 for the scrip. By whom it was sold is not stafed; 
but from the ordinary course of such matters it is fair to assume that it 
was sold by some dealer who had purchased it from Mary Dauphinais, 
or who was acting as her agent. Daniel Witter, who was the attorney 
of Brown in thèse proceedings, testifies that he received with the scrip 
two powers of attorney, one of which authorized him to locate the scrip, 
and the other to convéy the land in the name of Mary Dauphinais, when 
title should bè obtained. Apparently those powers of attorney yfeie ex- 
ecuted in blàuk, and fiUed up by Witter to meet the necessities of the 
occasion, afterthey were received by him. As to the source of title, 
both parties were quite willing to let it lie beneath the dust of 20 yeers, 
and thie facts are to be coUected as much from what the witnesses care- 
fuily ovérstep as from what is atBrmatively stated. December 29, 1868, 
a patent was issued to Mary Dauphinais on Brown's entry, and this was 
folio wed January 25, 1869, by a deed from Mary Dauphinais, by Dan- 
iel Witter, hèr attorney in fact, to Brown, for the same iaud. There is 
nothing in the record to show that Mary Dauphinais had anyknowledge 
of thèse proceedings, either as to the entry of the land or the conveyance 
to Brown. On the contrary, it does appear that Witter was proceeding 
upoii Brown's employment, and at his instance only. Thus matters re- 
mained until April 4, 1873, when Mary Dauphinais, with Michael,her 
huëband, èxecuted à deed for the premises to John B. Bottineau; and 
Bottineau cônveyed to Byron M. Smith, October 2, 1873, one-half, and 
thë remainder September 11, 1874. Smith cônveyed to cornplainant 
Novémber 12, 1884. On the ground that the power of attorney of Jan- 
uary 10, 1867, from Mary Dauphinais to Witter was.forged, complain- 
ànt claims to be the true owner of the Dauphinais title. Mary Dauphin- 
ais testifies that she did not exécute this power of attorney, or in fact 
any paper relâting to the land, excepting the deed to Bottineau. Ac- 
cording to this witness, the power of attorney by which the scrip was 
located, as well as that bj' which the deed to Brown was made, was false, 
and for that reason void. In February, 1874, Brown seems to hâve 
leatned that the Dauphinais patent was void for want of authority in 
the eommissioner of Indian affairs to issue the Chippewa scrip, and he 
then applied to the secretary of the interior for leave to purchase the 
land under the act of June 8, 1872, (17 St. 340.) Notice of this appli- 
cation wâs given to Byron M. Smith, complainant's grantor, who was at 
that time, it is said, the only true and proper représentative of the 
Dauphinais title; and a hearing was had before the secretary, which re- 
sulted in awarding the title to Brown. 

Alleging that the secretary erred in recognizing Brown as the party 
entitled to the land under the act of 1872, cornplainant seeks in this bill 
to hâve Brown declared a trustée for her under the patent of December 
v.36F.no.l0 — 44 
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1, 1876. If the secretary erred only in a matter of fact, ît îs conceded 
that his' décision is conclusive upon ail parties, and not subject to re- 
view in any other forunii Johnson v. Towsley, 13 Wall. 72. It is difB- 
cult to see how an error could arise under that act in a matter of law, 
since the matter to be determined under the act was the good faith of 
the claimant. By the terms of the act the secretary was authorized to 
give title to lands held under the treaty of 1854 whenever "it shall be 
shown to the satisfaction of the secretary of the interior that said claims 
are held by innocent parties in good faith, and that the locations made 
under such claims hâve been made in good faith and by innocent hold- 
ers of the same." 17 St. 340. But it is urged that only the original 
locator of the scrip, or the grantee of such locatorj can by any construc- 
tion of the act come within its terms as an innocent holder in good faith. 
The statute, however, does not define the title which the claimant must 
hâve, but refers to him only as an owner and holder in good faith. The 
Dauphinais patent was void in law for want of authority in the commis- 
sioner of Indian {iffairs to issue the scrip on, which it was founded. 
Parker V. Duff, 47 Cal. 555, In that view the e^ct of 1872 was passed 
to protect those who held lands by such titles, appa,rently setting their 
conduct a^ such holders in good faith above the inere question of paper 
title, and authorizing the secretary of the interior to giye new titles to 
naeritorious claimants without much référence tothe former title. In 
any case of controversy between claimants under- the act, the décision of 
th'e secretary as to the merits cf. their respective demands is final and 
conclusive, within the authority of adjudged cases. And if the rule is 
otherwise, and for any reaspn it is the dutyof the court to review the 
décision of the secretary, the position of Mary Çauphinais as an owner 
and holder of this land in good faith cannot be maintained. Shesold 
for money the scrip which was intended for her individual use, and 
which, by its terms, could not be assigned to ?inother; and it was located 
on the land in controversy by a Etranger to her, without her knowledge 
ot authority. She never entered upon or oçcupied the land in any way ; 
but after long years, and after ascertaining , the condition of afiairs, she 
sought to appropriate the land to herself by affirming the unauthorized 
act of Witter in making the location, and repudiating his conveyance to 
Brown. Under any cireumstances, it is doubtful whether she could thus 
affirm in part the acts.of Witter as her agent,, and reject the remainder of 
them. Whatever may be said on that point, and in any view that may 
be taken of the faets, it is entirely clear that she was not within the 
térms of the act, and her grantee can hâve ,no better position than she 
herself oçcupied. It may be true, as alleged, tjiat Brown, holding un- 
der an instrument which he was expressly prohibited from using, is in 
■ no better situation. With that, howevér, we are not at présent coû- 
çerned. Gomplainant seeks only to acquire Brown's titlô; not to over- 
throw it. And whether that title is good or bad is not for présent con- 
sidération. The bill will be dismissed, at complainant's coste. 
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WaRREN a al, V. FURSTENHEIM. 
{Oireuit Court, W. T). Tennessee. July 9, 1888.) 

1. Abatbmbnt and Retital — Death of Paett— Fédéral Codbts— Foli-ow- 

iNG State Law. 

The survivability of actions in matters net within the exclusive control of 
congress being beyond the power of fédéral législation, section 955 of the 
Revised Statutes adopts the local law In that regard for the govemment of 
the courts in revivipg suits abated by the death of parties. 

2. Samb— AcTiOKS FOR Tort. 

The législation of Tenness/ee has left the survivability of causes of action 
for tort, in ail cases except those of injury to the person resulting in death, 
just where the common law and the ancient statutes of Englana placed it, 
unless suit be commenced before the death occurs, in which event the cause 
of action always survives, no matter what its nature may be, if it do not af- 
fect the charàcter of the plaintiS. in which case alone, does a suit once 
brought ever abate by the death of a party to it, if it be a personal action as 
distinguished from a real action, as to which no opinion is expressed. 
8. Samb— Decbit— Pamb Représentations as to Crédit. 

Whetber an action of deceitfor false représentations as to the crédit of an- 
other would survive in Tennessee if no suit be brought before the death oc- 
curs, ?i«w«; but whether it would so survive or not, it does survive by the 
peculiar law of that state saving the right of survival of the cause of action 
as well as the right of revival of the suit in ail cases pending at the death, 
and tbis with the same eSect in a fédéral court. 

At Law. On motion to revive. 

WriQhi & Turîey, for the motion. • 

Metcalf <k.Walker, contra. 

Hammond, J. Damages are claimed for alleged mîsrepresentations 
by the défendant conceming a firm of merchants to whom the plaintiffs 
gave crédits that hâve been lost. There was a mistrial before a jury, 
and afterwards the défendant died. The motion for a revival of the suit 
is resisted upon the ground that the "cause of action" does not "survive 
by law" against the defendant's executor. Rev. St. § 955. If the dé- 
cision of the question of the right of revival depended upon the déter- 
mination of the law of Tennessee as to the survival of a cause of action 
like this as contradistinguished from the right of a plaintiff to revive a 
suit already commenced, it must be confessed that the subject would be 
involved in the greatest obscurity and doubt. The position of the de- 
fendant's executor is that, by the very terms of the act of congress 
above cited, it is required that the cause of action shall survive before a 
suit in the fédéral court can be revived by or against an executor or ad- 
tninistrator; that, congress having .prescribed this rule for the revival of 
suits in the courts of the United States, it is whoUy immaterial that the 
state of Tennessee has prescribed a différent rule concerning suits in the 
Courts of that state, the législation of congress being necessarily exclusive; 
and that as this cause of action could not, under the law of Tennessee, 
beoriginally brought against an executor, this suit must abate. This is 
avery strong position, which is supported by a.line of reasoning conclu- 
sive of its soundness as well as by ail the authorities oonstruing the act 
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of congress, and it would be a successful défense to.this motion were ît 
net for the peculiarity of the law of Tennessee that "a cause of action" 
already imbedded in a suit comraenced does survive to or against an ex- 
ecutor, wliether it would hâve so survived if suit iiad not been commeneed, 
or not. In other Avords, a "cause of action" may abate, in Tennessee, 
so that no suit may be brought upon it by or against an executor or ad- 
ministrator, and yet it does not at ail abate if a suit has been brought 
before that death occurs, which otherwise would bave abated the cause 
of action. This is a reversai of the ordinary rule upon the subject, and 
of that which prevailed in this state prior to the act of 1836, c. 77, 
Car. & N. Tenu. St. p. 68; Thomp. & S. Code, §§ 2845, 2846; MiU. & 
V. Code, § 3559 et seq. 

This is admitted by defendant's counsel as to suits in the state court, 
but they insist that the act of congress imposes a différent rule on our 
fédéral courts, by referring the right of the revival of a suit in those courts 
to the test of the survivability of the cause of action, and not to the test 
of the right of revival of a suit which might bave béen brought in an- 
other tribunal, but was not. If we keep in view the distinction between 
the survival of a cause of action and the revival of a suit brought upon it,- 
so much insisted upon by défendant, the fallacy of this contention will 
appear, unless we are again confused by the fact that, owing to the pecul- 
iarity of our local law, already mentioned, the one sometimes dépends 
upon the other, and the two are yet in such cases to be kept entirely sep- 
arate and distinct, in applying this act of congress. The right to revive 
this suit in no sensé dépends upon the right which would hâve existed 
in the plaintiffs to revive the. self-same suit if it had been brought in a 
state court of compétent jurisdiction; but it is because the requirement 
of the act of congress has been met, and the identical " cause of action " 
upon which this suit is founded "survives by law," that the right of re- 
vival has attached. It can make no différence that this survival of the; 
cause of action dépends upon the condition précèdent that a suit shall 
hâve been brought upon it in the life-time of the alleged tort-feasor; for 
the législature of the state may attach whatever condition it chooses, es- 
tablish whatever exceptions it may wish, and in whole and in part cro- 
ate and regulate the right of property involved; and that is precisely 
what this is. And by this local law, whatever it may be, the fédéral 
courts are bound, just as they are in administering any other rights of 
property created by local législation. Nor canit make. any différence 
that other causes of action precisely like this, upon which no suits bave 
been brought, do not survive by reason of that fact; for it is this cause 
of action, — the one which is embodied in this. suit, and not any other 
cause of action, — which must survive to savé the right of revival bf th« 
suit, under the act of congress; and this survives because of the exist- 
ence of the very suit to be revived, and not because of any other fact 
whatever. The act of the state législature does not prescribe as a con- 
dition that the suit, the bringing of which breathes the breath of sur- 
vivability into the nostrilsof "the cause of action", embodied in it, shall 
be brought in the state court, to hâve that qùality.; Tû read it ao would 
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be to «.ttach another condition than the statute mentions. It is certainly 
true that a suit brought in another state vvould net conform to the con- 
dition and create the quality of survivability, because the législation of 
the state would not be potential in that direction; but, as to the fédéral 
domain, it has potentiality in creating rights of property to be there ob- 
served, and this by the fédéral constitution and acts of congress in that 
behalf, and to that extent, and in such behalf, the fédéral courts become 
pro hac, the same as the state courts. This is a familiar principle of 
wide extent, recognizable everywhere, and by its opération this cause of 
action survives as a right of property in the plaintiffs as fuUy as it would 
îiave donc if they had brought this suit in a state court. It would be a 
monstrous miscarriage of justice if there should be any différence between 
the two so that this right of property would exist in one court, and not 
in the other; and, although it may be freely conceded that such a mon- 
strosity is not impossible under our dual system of government, and we 
bave some established différences that are quite as monstrous perhaps, 
jet congress has been carefùl not to cultivate such a state of the law, but 
to provide against it; ànd the courts will never, by construction of an 
act of congress, establish it if that can be avoided. Nothing but the pos- 
itive language of a statute would receive that construction, I imagine. 

Having reached this conclusion, it becomes unnecessary to décide 
whether a cause of action for deceit like this survives in Tennessee when 
no suit has been commenced in the life-time of the parties to the trans- 
action about which the complaint is made, although it would not bé im- 
proper, perhaps, to express an opinion upon it, since, if it does survive, 
the plaintiffs hère would be entitled to a revival of this suit without re- 
gard to the point already determined, and the question is therefore tech- 
Jiically involved in this motion. I shall not, however, burden this opin- 
ion with its considération, but hâve assuraed for the purposes of this 
motion that it does not survive. 

In support of the ruling hère made the first essential observation is to 
note with emphasis the distinction between the abatement of a suit by 
the death of one or both of the parties to it, and the abatement of a 
cause of action by force of the maxim, actio personalis moritur cum per- 
sona. Broom, Leg. Max. 904. The first is a matter of procédure, 
purely so; and congress has made its own rule, as it may, and by the 
practice conformity act likewise adopted the state practice where its own 
législation does notcontrol. At common law, every suit, whethër founded 
on contract or tort, abated by the death of either party, and could pro- 
-ceed no further. It absolutely perished. One dass of English statutes 
having the force of common law with us abrogated this rule, and allowed 
the exécuter or administrator to come in voluntarily or be brought in by 
sàre fadas, 17 Car. II. c. 8; 8 & 9 W. 3, c. 11; Fost. Sci. Fa. 174, 186- 
200. It was a condition of thèse statutes that the revivàl could take place 
onl}' "if such action might be originally prosecuted, or maintàined^by or 
against the executors or administrators of the party dying," (Id* 187;) 
4hai is to say.provided the "cause of action" should be unaffected by the 
■deadly force of the a^ov^e^mentionçd maxim. Now, wheté or wh^eii it 
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wsEs so unaffedted was and is to this day one of the most perplêxîng sub- 
jects with which the courts; hâve had to deal; because another class of En- 
glish statutes modified the maxim, and it was, under their influence, 
still more restricted by judicial décision or opinion, the décision and 
dicta of Lord Mansmeld in Hambly v. Trott, 1 Cowp. 371, being, per- 
haps, the basis or starting point of most of the modem décisions upon 
the sabjeqt, as well as of most of the législation in relation thereto. But 
one has only to read such judgments as Twycross v. Grant, 4 C. P. Div. 
40, Phûlipa V. Homfray, 24 Ch. Div. 439, and Finlay v. Chimey, 20 Q. 
B. Div. 494, 37 Alb. Law J. 392, to see how unsettled the law is, and 
how obscure the distinctions upon which dépend the survivability of 
causes of action remain even to this day in those courts, where the com- 
mou law and the statutes of England are best understood. And, then, 
one haa only to turn to the statutes, which are numerous, of any one or 
more of the American states, and read the séries of judicial décisions upon 
the subject, to sée how little succesa has attended its législative régula- 
tion; the législatures seemingly being helpless almost in their attempts 
to get away from the influence of that old maxim upon the judicial 
thought of thia country, because, no doubt, in its main elemental pro- 
mulgation it states a principle that accords with the universal sensé of 
justice, or ia thought to do so by most judges, — that the wrongs which 
are Personal only should die with the wrong-doer,' or with the physical - 
sufferer from them. But when it cornes to deciding whether any given 
wrong be only of that character, it seems quite useless to seek for any 
given standard of correct judgment that shall be satisfactory to everybody. 
22 Amer. Law Reg. 353, 425; 2 Alb. Law J. 187; 33 Alb. Law J. 184, 
204; 1 Chit. Pr. 137. 

But this is a property right growing out of the absolute dominion of 
the législature over the property or estâtes of dead men, and over their 
affaira in their relations to the living. Pmkev. Railroad Co., 26 Fed. Rep. 
495. And while congressmay and does undertake for its own courts to 
détermine the matter of procédure concerning the abatement of suits, — 
whether they shall remain abated, and the parties left be sent to bring 
new suits wherever they hâve that right, or whether they may assert that 
same right of action which has been transmitted to them by a revival of 
the suit already brought,— it is not, perhaps, within the power of con- 
gress to say what causes of. action shall or shall not survive to or against 
executors or administrators; or, tb put it another way, it does not belong 
to congress to meddle with this old maxim of our law. And it has not 
undertaken to do so by the act. Rev. St. § 955. Again, congress has 
not by that act re-enacted thefirstclaaa ofEnglish statutes above referred 
to concerning the abatement of suitS; It haa legislated upon the same 
aubject, and, adopted the same principle, that suits shall not be abated 
by the deathof parties; but it has not attached the same conditions to 
the right. of revival j and, jf the above reasoning be correct, has not the 
power to attaçh the same conditions in the sensé that it may prescribe 
what causes, of action shall or shall not survive, while regulating the pro- 
cédure upon the abatement of auits by the death of 'parties, as the Ten- 
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nessee législature, for erample, has doue by the sections of the Code 
already cited. No doubt congress could say what suits should or should 
not remain abated in their courts in the same phraseology as the English 
or Tennessee statutes use, but the efFect would not be the same, for this 
power to provide for the revival of suits and for the survivability of causes 
of action at one and the sametime would not exist as it does with the En- 
glish parliament or the Tennessee législature. It cannot create rights of 
proper,ty, whether of the survivability of causes of action or what not, 
except as to patent rights, copyrights, and the like subjects within its 
exclusive jurisdiction. Because it has the power to regulate the abate- 
ment of suits it does not follow that it has the power to détermine the 
survivability of a cause of action, with the exception stated. Hence, we 
find that this act of congress does not use the phraseology of the old En- 
glish acts which were its prototypes, nor could it any more adopt the 
phraseology of our Tennessee statutes, so far as they départ from the pur- 
pose of making a mère régulation of preventing the abatement of a suit, 
and undertake to establish the right of property involved in the surviva- 
bility of the cause of action, and precisely for the reason that the subject- 
matteris not within the fédéral jurisdiction. So it is, congress attaches 
to the right of revival no conditions affecting the survivability of causes 
of action, and undçrtakes to create no right of property, but adopta the 
local law of the state in that behaJf, necessarily so, and refers us to that 
law, be it what it may,for the conditions involving the right of propertj' 
in the survivability of the cause of action. It could do nothing else than 
that. Read in the light of this distinction then, the aot seems plain 
enough when we incorporate, as we must, so much of the Tennessee 
statute as gives the right of property in the survivability of the cause of 
action. The peculiarityof the Tennessee législation masks, so to speak, 
this distinction between the two classess of législative acts involved in the 
considération of this motion, — the one within the competency of congress 
and the other not within it, perhaps, but both essential to the establish- 
ment of the right of the plaintiffs — Mrst, to pursue the defendant's execu- 
tor; and, secondly, to pursue him by the reyival of this suit. They get the 
first solely from the législation qf the state in the manner I hâve endeav- 
pred to explain, and the second solely from the act of congress, commenc- 
ing with the thirty-first section of the original judiciary act of 1789, (chap- 
ter 20, 1 St. 90; Rev. St. § 955.) I think this distinction finds a pertinent 
illustration in the state of the law pertaining to real actions in respect 
to this matter of revivability. It was held in Macker v. Thonm, 7 Wheat. 
630, that the original act of 1789 applied only to personal actions, and 
that real actions still abate as at common law in the fédéral courts; and 
the fact that now, under the state statutes, the cause of action would sur- 
vive in such cases, as by our récent state statute of 1877, c. 11 1, concem- 
ing injuries to real estate, which was produced, perhaps, by décisions of 
the state suprême court on that subject, might not make them revivable 
in the fédéral courts, unless the original section of the act of 1789 has 
been enlarged by the Revised Statutes to include them. 
The case oîSçkreiber v. Sharpless, 110 U., 8. 76i 3 Sup, Ct. Rep. 423, 
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and 17 Fed. Rep. '589, (in the court below,) is conclusive that the siir- 
vivability "of the cause of action" is a right of property, and not a mat- 
ter of procédure, as is the revivability of " a suit" pending at the time of 
the death, and this important distinction was probably overlooked in 
Jones V. Van Zandt, 4 McLean, 599, and sometimes is not observed in the 
other cases on the gênerai subject. The cases are numerous that hold, 
in applying the act of congress, that it refers us to the local law of the 
state as established by its législation and décisions, and not to the com- 
mon law for the détermination of the right of the survivabilitj' of the 
cause of action, and they need not be cited hère. Nearly every case so 
proceeds, avowedly or impliedly. The case of Witters v. Poster, 26 Fed. 
Rep. 737, is a récent example of the direct enunciation of tliat rule, en- 
forced everywhere. The case of Henshaw v. MiUer, 17 How. 212, holds 
distinctly that, under the Virginia statutes regulating the survivability 
of actions, the cause of action in a case like this did not survive, and 
consequeritl'y a suit already brought in the fédéral court was not reviva- 
ble. But what has already been said shows that the case does not re- 
quire us to hold that this suit cannot be revived, but, on the contrary^ 
compels ùs to hold that it may be, because by the law of Tennessee, un- 
like that of Virginia, such a cause of action does survive, if suit be al- 
ready brought upon it in the life-time of the alleged tort-feasor. Con- 
cerning the Tennessee statutes it may be remarked that, unlike most of 
the States, we bave never had any législation regulating the survivability 
of causes of action upon which suit has not been already brought whea 
the death occurs; and the law seems to dépend wholly upon the common. 
law and such English statutes as may be in force; and from that which, 
has^been already said it may be seen that under that state of the law it. 
is always difficult to détermine whether any given cause of action founded 
in tortwill or wiU not survive if suit has not been commenced beforethe^ 
death occurs. It was not until 1799, three years after the cession of the 
territory comprising the state of Tennessee, that North Carolina com- 
menced to legisiate upon that subject, and by that act of cession the 
former laws were continued in force. This establishes in tkis state the 
act of 4 Edw. III. c. 7, which is quoted in Broom, Leg. Max. 909, and is 
printed in full in Martin 's Collection of English Statutes in force in North 
Carolina, at page 63, and is the foundation of the law of the subject so 
far as the maxim of the common law has been modified by it and the 
décisions under it. 

The décisions in other states dépend on the particular statutes which 
hâve been enacted in most of them, and care is required not to be misled 
by them, and it is doubtful how far our courts may follow the modem 
English décisions expounding the opération of this ancient act of par- 
liament. The' first North Carolina act of 1785 provided only against 
the abatement of appeals, and that of 1786 against the abatement of 
SMÏte by the death of either the plaintiff or défendant, and thèse be- 
came a part of the Tennessee law by the act of cession of the territory, 
and are the origin of our later Tennessee statutes on that subject. Sub- 
sequehtly, in 179i9, after the cession of Tennessee territory, North Car- 
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olina commenced to legislate upon the mrvivabilUy of actions, but of 
course thèse acts are not in force hère. But prior to that it had become 
the settled construction of the North Carolina acts that suits could not 
be revived unless the cause of action survived to or against executors or 
administrators, under the law upon that subject, which was precisely the 
rule under the English acts to prevent the abatement of suits. This was 
the law of North Carolina at the date of cession, became the law of the 
territory organized after the cession, and the law of Tennessee on the or- 
ganization of that state in 1796, and so remained until our act of 1836 
first established the existing rule that ail suits commenced might'be re- 
vived, without regard to whether the cause of action, without such suits, 
would hâve survived or not. It contained an exception, however, against 
the revival of "actions for wrongs affecting the person or character of the 
plaintiflf," and this has been ever siuce our law until, in 1858, it was 
again modified by our Code, which confined the exception to "actions 
affecting the character of the plaintiff," only. Act 1785, c. 2, § 2, (1 
Scott. Rev. 331;) act 1786, c. 14, § 1, (Id. 368;) act of cession, 1789, 
c. 3, § 1, subsec. 8, (Id. 408;) act 1715, c. 31, §§ 6, 7, establishing the 
common law and certain English statutes^ (Id. 22;) act 1778, c. 6, § 2, 
(Id. 226;) Estw v. Lmox, Cam. & N. 72; Arum., 1 Hayw. (N. C.) 576; 
Blount v. Fish, Id. 578; act 1836, c. 77, § 1, Car. & N. St. 68; Thomp. 
& S. Code, §§ 2845, 2846, (A. D. 1858;) MiU. & V. Code, §§ 3559, 
3560; Jones v. LitUefidd, 3 Yerg. 133; Douglass v. Morford, 7 Yerg. 78; 
Griffith V. Beasly, 10 Yerg. 433; Havinsv. Bickford, 9 Humph. 673; Gov- 
ernor v. McManus, 11 Humph. 151; Winters v. McGhee, 3 Sneed, 127; 
Kimbrough v. Mitchell,.! Head, 539. 

Attention should now be fixed upon the peculiar structure of the 
Code of 1858 upon this matter. Section 2845 enacts: "Actions do not 
abate by the death, marriage, or other disability of either party, or by 
the transfer of any interest therein, if the cause of action survives or 
continues." Manifestly this is an accurate déclaration of the law of Ten- 
nessee as it stood at that date under the législation and décisions above 
cited, but it does not at ail provide for the survivabUity of any cause of 
action, and would leave the matter in the state courts precisely on the 
same footing that it stands in the fédéral courts under the Revised Stat- 
utes, § 955, — the effect of the two sections being the same. That section, 
however, does not déclare the whole law of the subject as it then existed. 
It enacts from the act of 1836 the déclaration that actions, meaning swita, 
shall not abate by the death, (as they did not under former acts,) and 
from other acts the same déclaration as to the efïect of marriage, etc., if 
they survive; but it did n(jt undertake to enact, as did the act of 1836 and 
only that act, that the commencement of a suit should, with certain ex- 
ceptions, endow the cause of action embodied in the suit with the quality 
of survivability; and it leaves that matter for attention in the next sec- 
tion, 2846, as foUows: "No civil actions commenced, whether founded 
on wrongs or contracts, except actions affecting the character of the 
plaintiff, shall abate by the death of either party, but may be revived." 
Taken together, the two sections harmonize only on the theory thait tha 
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seeofad goes further than the first, and supplies the essential quslity of 
survivability, ivhich that section requires, to certain actions, — thosa 
upon which suit bas been brought when the death: occurs, namely . But 
it does not provide for survivability as to any causes of action whatever 
upon which suit bas not been brought. Thomp. & S. Code, §§ 2845, 
2846; Mm. & V, Code, §§ 3559, 3660; Bream v. Brown, 5 Oold. 168; 
Chamberrs v. Porter, Id. 273; Oherry v. Hardin, 4 Heisk. 1Q9; Baker v. 
Dansbee, 7 Heisk. 229; Fowlkes v.Railroad Co., 9 Heisk. 829; Collins 
V. Railroad Co., Id. 841; Bolin v. Siewart, 7 Baxt. 298; Trafford v. Ex- 
press C6., 8 Lea, 96; Akers v. Akera, 16 Lea, 7. 

Mention should be made of that separate, if not independent, class of 
statutes môdeled on Lord Campbell's act, which some of the above cases 
involve, but which illustrate and support the correctness of this judg- 
ment, not only by their analogy, but by their entire harmony with the 
other sta;tutes only on the theory of this judgment. Their very exist- 
ence demonstrates that the proper.effect has been hère given to the légis- 
lation, add thûit this analysis of It is correct. But it must be remem- 
bered that commencing in 1831, chapter 17, those statutes provide, for 
the survivability of the "right of action" for injury to the person where 
death. was causedby fhe injury, and not to any other "rights of action what- 
ever." As to thosè resulting in. the death of the victim of the wrong, 
suit may be brought after that death ; this being by thèse statutes estab- 
lished as an exception to that gênerai rule above considered. Thomp. & 
S. Code, §§2291, 2294; Mill. & V. Code, §§ 3130-3135. 

The resuit may be stated that our Code leaves the survivability of 
causes of action in ail cases except of injury to the person resulting in 
death, whère the common law a,nd ancient statutes of England left it, 
unless suit be brought before a death which would otherwise abate the 
cause of actiorti and, in that event, it always survives, no matter what 
its nature may be, if it does not afifect the character of the plaintiflf, in 
which latter case alone does a suit already brought abate, in that class of 
suits known as personal actions as contradistinguished from those afifect^ 
ing real property, as to which last class of actions this opinion has taken 
no notice, and has no concem. Motion granted. 

Note by Judgb Hammond. Kefraining from the expression of any jndi- 
olal opinion upon the survivability of this cause of action, independently of 
the suit which saved it, tliere may be no impropriety in saying that I hâve ex- 
amined a great many of the décisions upon the gênerai subject, and ail that I 
conid find upon tbis particular kind of action, as they will be disclosed by read- 
injj the authorities cited in the opinion, and examining the digests, and they 
seem to me to indicate that, aside from peculiar statutes to be found in sev- 
■ eral states, the survivability dépends upon the circumstances of each case. 
Whether founded in contract or tort, or whatever the cause of action, which 
distinctions are only auxiliary guides in the considération of the facts, if the 
property of the victim of the tort has been directly, and not remotely and in-« 
cidentally only, injured by the wrong done, then there is a right of revival, 
otherwise not; some authorities, and perhaps ail, require any such injury to 
be averred in the pleadings, especially if the damage be not apparent, as a direct 
resuit of the wrong. Therefore, some actions of deceit for falsely represent- 



ASDEESOK P.'KÏSBAM. 69â 

îng the crédit ol anotber migM sorvive, and otbèrs rnight libt, accoiding to 
the nature ôf the facts. Thusi în thîs case, whilô thé deilaràtion does not 
àver it speciflcally, I remember it was argued at the trial as à fair inlerence 
from the proof that the défendant, who was a factor and commission mer- 
çhant, endeavored to "unload" — to use the expressive languageof counsel 
— a very insolvent customer upon tlie plaintiffs,therehy transferring in effect 
the pîaintiff's money to the payment of debts due from, that customer to him- 
self . If this were averred in the déclaration, the right of survivability might 
be a mueh doser question than it would be without such spécial averment. 
Just as in the cases cited in the opinion cOncerning the action for a breach of 
'marriage promise, there seems to be indicated a principle that causes of action 
for a spécial injury to the pîaintiff's pj-operty, or for a spécial loss of beneflts 
fairly ealled property, might survive. It is a curious feature of the subject 
that, lét the législation be what it ihay, even to listing or enumerating the 
kinds of action that may survive, the courts apply the old maxim, if possible; 
and will dig into the dead man's grave to reintei: the wrongs he has sufEered 
or inflicted on others, in spite of the législative resurrectionisls. 



Andeeson V. KissAM et al. 

{Circuit Court, 8. IX. New York. August 11, 1888.) 

1. Banks and Banking — Cashieb— Chbcks fob Individual Accotjnt— Liabil- 

iTY op Patbb. 

The cashier of a bank kept an account witb the défendants, who were 
brokers and bougbt and sold stocks for him, and from time to timé the de- 
fendants reçeived checks of his bank upon another bank, its correspondent, 
drawn by bim in his officiai capacity, and collected them from the bànk upon 
which they were drawn, and applied the avails to the cashier's individual ac- 
count. In an action brought by a receiver of the bank of the cashier to re- 
cover of défendants the amount of the checks reçeived by them, held: (a) The 
checks being made payable to the order of the défendants for the cashier's in- 
dividual use, the défendants took them under an obligation to ascertain at 
their péril that the cashier had anthority outside of his ordinary officiai au- 
thority to make the checks, and could not assume that he was acting within 
the Bcope of his officiai duties. A çurchaser of commercial paper made by.an 
agent canpot acquire any title to it as against the principal, unless he can 
show that it was made by the agent upon due authorization; and when he 
knows that the agent bas made it in the name of the principal for bis own 
use, he mUst be prepared to show that spécial authority in that behalf was 
delegated by the principal, and cannot rely upon the implied or ostensible au- 
thority of the agent to make such paper in the ordinary business of the prin- 
cipal. 

2, Samb— Tkoteb. 

(ô) It having been shown that the cashier had no anthority to make the 
checks, and that the checks were paid by the bank upon which they were 
drawn, the défendants were prima fade liable in action of trover for the face 
amount of the checks. 
8. Samb— FuNDS Dbposited Clandestinbly to Bank's Ckedit. 

(e) The circumstance that the cashier clandestinely deposited f unds with the 
bank upon which the checks were drawn to the crédit of his own bank, which 
deposits were credited to his own bank, is not compétent in mitigation ot 
damages. When credited to the cashier's bank, the deposits became the 
property of that bank as against the cashier and the défendants. The case 
for the plSintlfE was complète when it appeared that the checks had been paid 
by the bank upon which they were drawn out of funds standing to the crédit 
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of the casWer's bank; the plaîntifl was then entîtled to recover the full 
amount; and it was then incumbent açon the défendants, if they sought to 
r'educe the damages, to show that notwithstanding the wrongf ul conversion 
of the paper the cashier's bank did not SufEer loss. 
4. Same. 

(d) The faot thàt some of the moneys thus clandestinely deposited by the 
cashier were paid in by the défendants at his request does not afEect the de- 
fendants' liability, or go in mitigation of damages. 

6. Same — Cctstom and Usage. 

(e) Evidence of a usage that bankers and brokers regard payments made by 
means of such checks as ordinary payments of cash mad^ by individuals for 
their own account is not admissible. 

At Law. On motion for new trial. 

Action by Andersen, as receiver of the First National Bank of Albion, 
against Kissam and others, to recover moneys alleged lo bave been mis- 
appropriated by défendants. Thére was ajudgment for plaintifï, and 
défendants move for a new trial. 

George W. Wîngate, for plaintiËF. 

John E. BurriU and Elisha Root, for défendants. 

Wallaçe, J. This action is in substance one of trover to recover 
moneys of the First National Bank of Albion, alléged to hâve been wrong- 
fuUy appropriated by the défendants during the years 1880 and 1881. 
The case was tried with a jury, and the jury found a verdict for the plain- 
tiff for $103j000 principal, with $44,759 interest. The case is now hère 
upoh à motion by the défendants for a new trial. 

It appeared by the évidence that in 1880 one Warner was the cashier 
of the Albion bank, and for some time had been intrusted with the al- 
most exclusive management of its affairs. In November, 1881, he be- 
came its président. In August, 1884, the bank failed, Warner absconded, 
and the plaintiff', who was appointed its receiver, took possession of the 
àssets. An examination of its afîàirs showed that Warner had misap- 
propriated moneys and securities of the bank to the amount of over $300,- 
000, and was otherwise indebted to the bank in a considérable sum. It 
was further shown that Warner had been carrying on stock spéculations 
through the agency of the défendants, who were stock-brokers and bankers 
of New York city; that he opened a customer's account with them May 
11, 1880, and continued tobuy andseU stocks and securities upon margins 
through them , ànd to deposit with and draw upon them as bankers, during 
that year and the next; and that from time to time the défendants re- 
ceived large sums of money from him by checks of the Albion bank pay- 
able to their order, drawn by Warner, as cashier, upon the Third National 
Bank of New York city. The défendants collected thèse checks, and 
placed the proceeds to Warner's crédit in his account with them. It was 
aiso proved that for many years the Albion bank had kept a banking 
accoUnt with the Third National Bank of New York, and had beén ac- 
customed to draw upon it at sight, and send it collections and remittances j 
that after Warner became the cashier of the Albion bank he took personal 
charge of the correspond ence between that bank and the New York bank, 
and intercepted the letters of ad vice and monthly statements sent by the 
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New York bank to the Albion bank, and adopted other methods to con- 
ceal from the other persons associated with him in conducting the Albion 
bank the true state of the account between the two banks; that from time 
to time he deposited with the New York bank, in the name of the Albion 
bank, funds in his possession, and from time to time drew checks and 
drafts in the name of the Albion bank, as cashier, upon the New York 
bank, for his own transactions and spéculations; and that the checks and 
drafts thus drawn by Warner for his own use were not credited to the 
New York bank on the books of the Albion bank, nor were the deposits 
made in the name of the Albion bank by Warner personally charged to 
the New York bank on the books of the Albion bank, although they 
were credited to the Albion bank by the New York bank; and neither 
the checks nor drafts nor the crédit items appeared in any way upon the 
books of the Albion b^nk. The évidence was sufficient to justify the 
jury in finding that Warner used the account of the Albion bank with 
the New York bank as the means of appropriating, without the knowl- 
edge of the directors or othér officers of the Albion bank, and clandes- 
tinely, the funds and crédit of that bank for his own benefit. It ap- 
peared by the books of the two banks that the checks and drafts upon 
the New York bank, and charged to the Albion bank, but not credited 
by the Albion bank to the New York bank, during the period of Warner's 
défalcations, amounted to $267,000, and the deposits credited by the 
New York bank to the Albion bank, but not charged by the Albion 
bank to the New York bank, during the sarae period, amounted to $281 ,- 
000. The checks received by the défendants between May 11, 1880, 
and August 26, 1881, and including those dates, aggregated the amount 
of $103,000. During the same period they received from Warner from 
other sources $107,703. The défendants bought and sold stock for 
Warner on a margin of 10 per cent. , and many of the checks in question 
were received by them pursuant to their request td remit for margins. 
The first and last checks were for $10,000 each; one was for $15,000. 
In January, 1881, they received checks for margins aggregating thesum 
of $50,000. Testimony was given for the plaintifï tending to show that 
Warner was rated, where he resided, as worth from $15,000 to $20,000; 
and testimony was given for the défendants tending to show that they 
Bupposed that other persons were interested with Warner in his stock 
transactions, and did not suspect that he was using the funds of the bank 
illegitimately. It also appeared that from time to time Warner drew on 
the défendants, and that during the period covered by the checks in con- 
troversy they paid on his drafts, into the Third National Bank, to the 
crédit of the Albion bank, at varions tiraes, sums aggregating $89,202, 
and that this amount was credited to the Albion bank on the books of 
the New York bank, and $25,850 thereof was charged on the books of 
the Albion bank to the New York bank, but the rest did not appear in 
the books of the Albion bank. 

Upon the trial, the court excluded the testimony offered by the de- 
fendants to show that it was customary with bankers and brokers of 
New York city to receive cashiers' checks and drafts drawn in favor of 
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their owh b'toks upon îTew York bariks as cash, upon transactions witti 
the cashier individually. . At the close of the testimony, the défendants 
requested the:court to instruct the jury to find a verdict for the défend- 
ants. Défendants also requested the court to instruct the jury that the 
défendants were not liablefbr any sum in excess of the différence be- 
tweén the stims received by them from Warner upon the checks of 
the Albion bank and the sums paid by them on Warner's drafts to the 
New York bank to the crédit of the Albion bank. The court refused such 
instructions. The court instructéd the jury, in substance, that it was 
incurabent upon the plaintiff to establish that the moneys represented 
by the checks received by the défendants were moneys of the bank which 
had beenmisappropriatedby Warner; and that, when the défendants re- 
ceived the checks, they took them with guilty knowledge that Warner 
iniusing them was misappropriating thë funds, of the bank; and that; 
unless theyfound both thèse propositions established by the évidence, 
their verdict.should be for the défendants. They were further instructéd 
that they might find upon the évidence that Warner was permitted by 
the directors of the bank to draw such checks for his own use, or tp use 
the money of the bank for his own purposes, or they might find that 
the directors of the bank were in collusion with Warner, and cognizant 
of his transactions; that if they found that those who represented the 
stockhoîders of the bank as its directors or managers permitted Warner 
to draw such checks, or use the moneys of the bank for his own pur- 
poses, not as co-conspirators or coUusively, but trusting in his integrity, 
or believing that the bank would not be injured, or through loose man- 
agement on their part, the plaintifi' could not recover; but if they did 
this collusively their consent could not shelter the défendants, because 
they had no power by virtue of their position to consent to a fraud upon 
the stockhoîders- The jury were further instructéd that upon the issue 
whether the défendants received the checks with guilty knowledge the 
question was not whether they were négligent in receiving them, or in 
allowing Warner to deal with them as they did, but the question was 
whether they were guilty of bad faith; that défendants were bound to 
know that a cashier bas no authority as such to loan the money of the 
bank, or use its checks, for his personal use; that the jury were to in- 
fer that the défendants knew this when they received the checks, and 
therefore the question was whether the défendants believed that by some 
spécial arrangement or confidence Warner was permitted by those who 
were associated with him in the management of the bank to use its checks 
and moneys as he did; and if the jury found that the défendants so be- 
lieved, the défendants were not guilty of malafides. The défendants in- 
sist upon this motion that the court erred in excluding the testimony of 
custom, in refusing to instruct the jury as requested, in the instructions 
given to the jury, and urge other grounds for a new trial. 

In some aspects this is a hard case for the défendants. If the verdict 
stands, they are made responsibîe to pay over a very large sum. of money 
which flame to their hands to be invested and handled for another per- 
son in considération of a small commission to be received by them, and 
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which they hâve paîd back to the person from whom they receivéd itj 
and there is no, reason to suppose that they had any active or defined 
purpose when they receivéd the money, or at any time, of assisting the 
person from whom they receivéd it to defraud others, or to injure others 
in any way. It is altogether likely that they could hâve shown, if they 
had been permitted to do so, by the testimony of any number of re- 
spectable bankers and.brokers, that it is every day practice in Wall street 
for those in their line of business to buy aud sell stocks for bank prési- 
dents and cashiers who are speculating there, and to accept drafts and 
negotiable paper of the corporations of thèse ofBcers, made by them oflB- 
cially, in payment of the margins or purchase money, and that such 
transactions are so fréquent and common in Wall street that they do not 
attract spécial notice, and do not usually excite a passing suspicion that 
they are irregular or improper. But no usage, however common and 
well recognized, can be invoked to justify a banker, or any one else, in 
taking rnoney or negotiable paper in payment of an agent's debt^ known 
to belong to bis principal, or known to belong to a trust-estale, to sat- 
isfy the trustee's personal debt, or to shield the banker from account- 
ability, who willfully closes his eyes and stops his ears to fects and cir- 
cumstances which import notice that the agent or trustée is mi,«appropriat- 
ing the money or property intrusted to him. Therefore, if there is any 
significance in the fact that a bank président or cashier offers negotiable 
paper of his corporation, made by him in his officiai oharacter, in pay- 
ment of his Personal debt, or to raise money for his personal use, it mat- 
ters not that bankers generally do not appreciate it. If they regard the 
transaction as équivalent to one in which . the individual comes with 
money in hand, they ignore its real character, because in that case he 
comes with what purports to be his own, having the possession which 
implies title and ownership, and the right to use it as he sees fit. When 
he comes with money obligation of a corporation, which is the contract 
of a corporation only because he bas made it, and which is not ita con- 
tract if he bas made it withoat authority, the transaction is a very dif- 
férent one. Every person who takes such an obligation must ascertain 
at his péril that the agent who bas madeitwas authorized to do so; and 
the moment that it appears that the contract bas been made for the agent's 
own use and benefit, that moment his authority is impugned and im- 
■peached. No principle of the law of agency is better settled than that 
no person can act as the agent for another in making a contract for him- 
self. Therefore it is that a bank président or cashier bas no implied 
authority to bind his corporation to negotiable paper made for his own 
use; and if it appears upon the face of the paper that it is payable to the 
individual who has made it in an officiai capacity, the obligation is nu- 
gatory, and no purchaser can enforce it. 

Upon this principle it was held in Claflin v. Bank, 25 N. Y. 293, that 
a gênerai authority to the président of a bank to certify checks drawn 
upon it, does not extend to checks drawn by himself ; and if the face of 
the check shows the présidents attempt to use his officiai character for 
his private benefit, eyery one to whom it comes is put upon inquiry, 
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and if the certifîcate is false no one can recover agaînst the bank as a 
honafide holder. So, too, it was held in Bank v. Bank, 95 U. S. 557, 
where a bank cashier made his individual note payable to the order of 
bis bank, and indorsed it ofBcially, that a purchaser of the note was 
charged with notice that the indorsement was not within theimpliedau- 
thority of the cashier, and inust prove actual authority in order to re- 
cover of the bank as indorser. It can make no différence whether the 
agent or officer appears to be the party to whom the paper is payable 
upon the face of the instrument, or whether it appears -by extrinsic 
facts that he is the real party for whose benefit it was made; conse- 
quently, whenever he offers the instrument under circumstances which 
show that he bas made it officially for his private use, the party dealing 
with him must take notice of his want of authority, and cannot treat it 
as the obligation of the principal, unless he can prove the existence of 
some spécial and extraordinary authority on the part of the agent. For 
thèse reasons the testimony offered by the défendants to show that cash- 
iers' checks, when used in the private transactions of bank cashiers, are 
by usage regarded as cash, was properly excluded. If the tendency of 
the testimony was to establish a usage to the effect that such payments 
are regarded by bankers as ordinary payments of cash made by individ- 
uals for their own account, the usage would contravene well-settled légal 
principles. In any other aspect the testimony was immaterial. 

The views thus expressed are pertinent in considering whether the in- 
structions given to the jury were correct respecting the title acquired by 
the défendants to the checks and the moneys the checks represented. 
If the instructions did not accurately présent to the jury the légal prin- 
ciples by which, upon the évidence, the rights of the parties were to he 
determined they certainly did no injustice to the défendants. The case 
was put to the jury upon the theory that the défendants, in taking the 
checks, occupied the position of purchasers of commercial paper, and as 
though their liability was to be tested by the rule applicable to actions 
for the wrongful conversion of such paper. If they acquired title to the 
checks as against the bank, of course they acquired title to the proceeds, 
and, if they were honafide purchasers, their title was perfect; otherwise 
they became liable for the proceeds as for a conversion. Comtek v. Hier, 
73 N. Y. 269, The défendants were given the full benefit of the dis- 
tinction between négligence and malafides in the purchase of negotiable 
paper, and the jury were instructed that mère suspicion on the part of 
the défendants was not sufEcient to charge them with notice that War- 
ner was using the checks without authority. The doctrine of Goodman 
V. Simonds, 20 How. 343, was adopted as applicable tothe facts. The 
facts in évidence certainly justified the submission of the question to the 
jury whether the défendants did not hâve notice that Warner was avail- 
ing himself of fiduciary powers to use the funds of the corporation for 
unauthorized purposes. As the checks were made payable to the order 
of the défendants for Warner's individual use, in légal effect they were 
made payable to Warner's own order. The défendants knew that he 
was not acting within the scope of any ordinary agency when he made 
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check& officially for use in his private transactions. The authority of a 
cashier to represent the bank does not extend to a contract involving the 
payaient of money not loaned by the bank in the ordinary way. Bank 
V. Dunn, 6 Pet. 51; U. S. v. Bank, 21 How. 356; Bank v. Bank, 10 
"Wall. 604. As the executive officer of the bank, he transacts its busi- 
ness under the orders and supervision of the board of directors. Au- 
thority to use its crédit, or transfer its funds for his private use, cannot 
be implied from the fact that his officiai position puis it within his power 
to act dishonestly in this behalf. Although the défendants were bound 
to know when they took the checks that the paper could not be treated 
as the paper of the bank unless the managers of the bank had loaned 
him the money represented by it, there was évidence which, unexplairied, 
tended to show that such a loan had béen in fact made. The évidence 
consisted in the circumstanees that the checks were drawn upon the reg- 
ular correspondent of the bank, were drawn frequently, were for large 
amounts, and the transactions extended over a considérable period of 
time. Thèse circumstanees indicated the improbability that the cashier 
was acting clandestinely or criminally, and suggested that he was acting 
with the acquiescence of the directors or that the directors were grossly 
inattentive to their duties. If the circumstanees were sufficiently no- 
torious and peremptory to preclude any other theory than that the di- 
rectors were aware of what was being done, and were not such as to im- 
ply that the directors were wiilfully ignoring their duties, and acting col- 
Itisively with Warner, they would afford sufficient évidence of Warner's 
authority to use the funds of the bank as he did, and would hâve justi- 
fied the défendants in relying upon the ostensible authority evinced by 
the acquiescence and récognition of the directors. As was said by the 
court in MaHin v. Webb, 110 U. S. 14, 3 Sup. Ct. Rep. 428: 

"It is clear that a banking corporation may be represented.by its cashier — 
at least where Its charter does not otherwise provide — in transactions outside 
of his ordinary duties without his authority to do so being in writing, or ap- 
pearing upon the record of the proceedings o£ the directors. His authority 
may be by parol'and coDected from circumstanees, It may be inferred from 
the gênerai manner in which, for a period sufficiently long to establish a set- 
tled course of business, he has been allowed without interférence to conduct 
the affairs of tlie banli. It may be implied from the conduct or acquiescence 
of the corporation, as represented by the board of directors. When, duringa 
séries of years, or in numerous business transactions, he has been permitted, 
without objection, and in his oflSeial capacity, to pursue a particular course 
of conduct, it may be presumed, as between the bank and those who in good 
faith deal with it upon the basis of his authority to represent the corporation, 
that he has acted in conformity with instructions received from tliose who 
bave the right to control its opérations. Directors cannot, in justice to those 
who deal with the bank, shut their eyes to what is going on around them It 
is their duty to use ordinary diligence in ascertaining the condition of its 
business, and to exercise reasonable control and supervision of its olflcers. 
* * * That which they ought by proper diligence to bave known as to the 
gênerai course of business in the bank, they may be presumed to haveknoWn 
in any contest between the corporation and those who are justified by the cir- 
cumstanees in dealiug with its officers upon the basis of that course of busi- 
ness. " 

v.35F.no.lO— 46 
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The défendants c'ôuldrightfully assume that the directors of the Albion 
bauk. did use reasonable diligence in acquainting themselves with the 
state of its account with its principal agent, the New York bank, and did 
exercise proper control and supervision generally in the management of 
its affairs; and the fact that Warner was nevertheless able to use the 
funds of the bank in such large amounts, for so long a period of time, 
and through the médium of the r^ular correspondent of the bank, was 
inexplicable, except upon the theory of the acquiesceace of the directors, 
or of their guilty complicity with him, or of the existence of an extraor- 
dinary laxity on their part in the conduct of the affairs of the bank, 
The défendants, however, chose to rely upon appearances, instead of 
seeking authentic information. They were not certain, and could net be 
from the nature of the case, whether, notwithstanding appearances, the 
directors were not being deoeived by Warner, and were not in fact ig- 
norant that he had ever inade any of the checks in question. It was in- 
cumbent upon the défendants to show that the directors knew and ac- 
quiesced in what was being donc by Warner, before they could rely upon 
his officiai signature. The évidence raised a presumption of such knowl- 
edge and acquiescence on the part of the directors, but did not show it 
conclusively. It presented a question of fact for the considération of the 
jury; and the jury found, as the évidence fuUy warranted them in doing, 
that the directors were ignorant of Warner's acts. As is stated in Whar- 
ton on -Agency, (section 139:) "The pretension by an agent to extraorw 
dinary or peculiar powers is by itself sufficient to arouse suspicion." 
When the transaction is such as should arouse suspicion of the agent'a 
authority to represent his principal, it is the duty of those who deal 
with him in a représentative character to apply to his principal for in- 
formation. The défendants did not choose to take the safer course; they 
preferred to rely uppn the évidence of Warner's authority evinced bythe 
facts and cireumstances whicH teiided to show that the directors must 
hâve known of and eonsented to his use of the funds of the bank. The 
jury found not only that the directors did not know this, but also found 
that the défendants did not believe^ when they took the checks, that 
Warner was authorized to make them by his co-managers of the bank. 
The doctrine that a purchaser of negotiable paper acquires a good title if 
he acquires it for value, and hoiiestly, notwithstanding he may hâve 
been grossly négligent in failing tel make proper inquiries, has no appli- 
cation to a case like the présent. A purchaser of commercial paper, 
inade by an agent, cannpt acquire any title to it as against the principal, 
uhless he is able to show that it is the paper of the principal, made by 
the agent by due authorization. When he has information that the agent 
who has made the paper has made it in the name of the principal, for 
his own use, he must be prepared to show that spécial authority in that 
behalf hàs béeh delegated by the principal, and cannot rely upon the 
implied authority of the agent to make such paper in the ordinary busi- 
ness of the principal. In accordance with thèse views, the défendants 
were not entitled to the instruction that they were only liable if the jury 
found they took the checks with guilty knowledge that Warner had no 
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authority tô-usè them; and it would hâve feeen proper to înstruct the 
jury that the plaintiflf was entitled to a verdict if they found that War- 
ner had no àùthority, actual or ostensible, to use them. 

It is insisted for the défendants that, inasmuch as the checks were paid 
by the New York bank ont of funds in part contributed by Warner him- 
self, the Albion bank was not a loser of the face amount of the checks, 
and the plaintiffought not torecover beyond the extent that the checks 
were paid oùt of the moneys of the Albion bank. The évidence did not 
îndicate that the New York bank had any notice that the checks were 
not put out by Warner in the course of the ordinary business of the 
bank; consequently, when they were presented to and collected of the 
New York bank, the latter became a hona fide holder for value, and the 
Albion bank became liablè to it for the face amount of the checks. Sev- 
eral of the adjudications which décide that the maker of commercial 
paper can maintain an action for conversion against the person who, with 
notice that it has been put fraudulently into circulation, negotiates it to 
a hona fide holder for value, eîso décide that he can recover the amount 
of the paper without averring or proving that he has paid it to the holder, 
and that it is enough, priina fade, that he has becôme liable to pay it, to 
entitle him to recover the face amount. Decker v. Mathews^ 12 N. Y. 313; 
Evans v. Kymer, 1 Baru. & Adol. 528; Paine v. Pritchard, 2 Car. & P. 658 . 
It has been held that the défendant may prove the insolvency of the 
maker, and thereby lessen the damages; but, in the absence of évidence 
of any want of abîlity of the maker to pay, the présumption is that he is 
able to pay the paper, and will be obliged to do so. Potier v. Bank, 28 
N, Y. 641. It is enough for him to show that he has incurred a liability 
to pay the amount by the wrongful act of the défendant; but, if the facts 
are such that this liability will not resuit in actual loss, he will only be 
entitled to recover nominal damages. The law présumes that loss will 
foUow liability; consequently, it is for the défendant to overcome the pré- 
sumption by évidence which will take the case out of the ordinary cate- 
gory. 

A check is not only a bill of exchange, upon which an action can be 
maintained against the urawer by the drawee who has paid it, but is a 
bill which is presumed to be drawn on actual funds, and appropriâtes 
the funds to the drawee upon pay ment. Undoubtedly, in an action 
for the wrongful conversion of such paper, if the défendant proves that 
payment of the check was refused by the drawee, that it has never 
reached the hands of a hona fide holder, and that he is ready to surrender 
it to the maker upon the trial, thèse facts would go in mitigation of dam- 
ages, and the recovery of the plaintiff would be liniited to bis actual 
loss. If, in the présent case, the action was merely for the conversion 
of the checks, the plaintiff would be entitled to recover their face upon 
proof that they were paid by the New York bank, without more; but 
the action is for the money of the Albion bank, obtairied upon its checks 
"paid by the New York bank out of and from the moneys and accounts 
of the Albion bank." If the évidence established that the checks Were 
not paid by the New York bank out of the moneys or funds of the Al- 
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bion bank, but were paîd out of moneys provided for that purposa 
by Warner, the jury should bave been instructed that their verdict could 
be only for nominal damages. But the payment of the checks by the 
New York bank was none the less a payment by the Albion bank, or a 
payment out of its funds, because the latter was put in funds without 
the kriowledge of its officers. and its correspondent paid the checks with- 
out their knowledge. If Warner had made deposits in- his own name 
with the New York bank, and that bank, pursuant to his instructions, 
had charged the checks, when it paid thera, against his account, the de- 
fendants might well insist that the checks were not paid by the Albion 
bank, or out of its funds. Under such cireumstances, the plaintiff would 
certainly be required to prove that the deposits made by Warner were 
funds of the Albion bank. But when Warner caused deposits to be 
made with the New York bank in the name of the Albion bank, the title 
to the fund created by the deposits vested in the latter as against War- 
ner. When the New York bank credited the Albion bank with thèse 
deposits, it assumed the relation of a debtor, not to Warner, but to the 
Albion bank, for the amount; and when it paid checks drawn against 
the fund, and charged them to the Albion bank, it paid them out of the 
funds of the Albion bank, as between itself and the Albion bank, and 
as between the latter and Warner. It may be that third persons whose 
moneys were misappropriated by Warner, and deposited with the New 
York bank to the crédit of the Albion bank, can reclaim the amount of 
the Albion bank; but Warner himself could not, because he relinquished 
his title by his own act. Whether the deposits made by him are to be 
regarded as the property of the Albion bank because made by a fiduci- 
ary who bas willfully coramingled his own funds with the trust funds in 
such a manner that the line of distinction between them cannot be traced, 
or as voluntary payments, which he cannot reclaim because they were 
voluntary, need not be considered. He doubtless made them to con- 
ceal his use of the funds of the bank, knowing that he could not over- 
draw the account of his bank with the New York bank without risk of 
détection. 

The défendants bave no interest in the question whether the Albion 
bank paid the checks out pf thç moneys for which it is accountable to 
third persons, or even out of the money for which it may be accounta- 
ble to Warner. It suffices that the checks were paid out of funds to 
which it had the légal title. Nor is it material that the défendants paid 
to Warner varions sums of money which were ultimately received by 
the bank of Albion. It was open to the défendants to show upon the 
trial that the Albion bank did not eventually sustain any loss by War- 
ner's misapprppriation of its checks or moneys, and thus reduce the 
plaintiff's recovery to nominal damages. This they did not attempt 
otherwise than by showing that Warner deposited varions sums of money 
to the crédit of the Albion bank, which were not charged by that hank. 
to the New York bank. The presumption is as cogent that thèse depos- 
its, secretly made by Warner, represented the moneys which he knew 
belonged to the Albion bank, as that they were his own money. The 
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case for the plaintiff was complète when it appeared that the checka 
which were wrongfuUy received and collected by the défendants had 
been paid by the New York bank eut of funds sta.nding to the crédit 
of the Albion bank. He was then entitled to recover the full amount. 
It was unnecessary for him to assume the affirmative, and show that the 
deposits made by Warner in the New York bank were not the funds of 
Warner, but eonsisted of misapplied funds of the bank, or the proç^eds 
of securities belonging to it, or for which it was responsible to others; but 
it was for the défendants to prove that, notwithstanding their wrongful 
participation with Warner in misappropriating the funds of thé bank, 
the bank did not suffer loss. If they had shown that ail his misappro- 
priations had been made good by the return of what he had misapplied, 
it is not entirely clear that they Would hâve been liable only for nomi- 
nal damages. Hanmer v. Wikey, 17 Wend. 91; Otis v. Jones, 21 Wend. 
394; PeapU v. Bank, 75 N. Y. 547 Thèse cases hold that the défend- 
ant in an action for conversion of property can only claim a mitigation 
of damages because of a return of the property, where the owner bas ac- 
cepted its return, or has resumed dominion over it as owner; and that 
it is not enough that the property, without his consent, has been applied 
to the satisfaction of his debts. It is not necessary to consider whether 
this doctrine should be applied to a case for the conversion of money 
which has been returned to the owner, and used by him without knowl- 
edge of the conversion or restitution. Hère aU the money returned by 
Warner was insufficient to replace his défalcations, by an amount much 
larger than the sum sought to be recovered of the défendants, and the 
bank had no knowledge that he had returned anything to replace what 
he had misapplied until he had again misappropriated it. It is riot un- 
just or unreasonable to compel the défendants to restore such of the 
funds of the bank as they received when they are unable to prove that 
the bank was not directly or ultimately a loser in conséquence of their 
acts. It may be that Warner would hâve misappropriated the money 
of the bank in other ways, if they had refused to receive the ebecks, but 
çertainly one temptation would not bave been in his path if he had 
found that he could not use the paper of the bank for his spéculations 
with the same facility as though it were his own money. 

Several points discussed upon the motion for a new trial, among them 
the point that the jury should hâve been instructed not to include înter- 
est in their verdict accruing before the commencement of the suit, do 
not seem to merit considération. The views expressed cover ail the con- 
troUing questions in the case, and lead to a déniai of the motion. 
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• Ma* «. Jackson CouNTY , 

.' \ „ ■;, ' 0ireuii Court, N. J^iJowa, E. B. August 9, 1888.) 

1. CSjtjkTïHiB —Actions agains* — LiqxjiDATBD Damages — Patents pok Inten- 
tions.;; ; :,.;| ■ , :.','' ,'.;', 

An àverment in the pétition, ,^s to the amount o£ royalty uniformly de- 
maù'déd and collected ftotù usétB oE the patented device does not makeaclaim 
f 01 inf ringement liquidated,' ànd disjjense with the demand required by Code 
lowa, ^8610, requiring unliquidated demanda to be presented to the board of 
supervisors bèfore suit can be brbught thereon againçt a county. 

2." CONSÎrtTUTIONAI. LaW — STATK LAW — ImPAIKING JUEISDIOTION OF FEDERAL 

■■ :CoTïR*. ■ ■..,., 

, iThe actdoes not aSect or impair the jurisdiction of the fédéral courts, nor 
the rigiit of citizens of other ^tates to sue therein. 

AtLaw. Demurrer to pétition. 
Runnél&i & Wolàer, for plaintiff. 
■ Qrahœm & Gad'^ and M. G Gregory, for défendant. 

Shieas, J. <This cause has already been before the court upon a dé- 
marrer to the^petition, which presented two questions: Mrst, whether 
the State statute of limitations could. be pleaded as a bar to an action to 
recover damages for the infringement of a patent granted by the United 
States; and, second, whetherthe plaintiff could maintain the action with- 
out averring and showing that she had presented her claim for damages, 
the same being unliquidated j to the board of supervisors of the county, 
according to the provisions of section 2610 of the Code of lowa. It was 
then held that the state statute of limitations was not applicable to the 
case, but that the provisions of the statute requiring the claim to be pre- 
sented to the board of supervisors was applicable; and on that ground 
the demurrer was sustained. See May v. County of Buchanan, 29 Fed. 
Eep. 469; May y. Qass Oo., 80 Fed. Rep. 762. 

The amendment made to the pétition avers that plaintiff has uni- 
formly demanded and eoUected $50 per cell as a royalty from the lessors 
of the invention côvered by the letters patent owned by plaintiff; and 
counsel for plaintiff now contend that her claim is not unliquidated, 
within the meaning of the lowa statute, and therefore no necessity exists 
for a présentation thereof to thé board of supervisors. The cause of ac- 
tion bas not been changed by this àverment. It remains an action for a 
tort, and the àverment touching the amount of the royalty usually de- 
manded does not change the character of the demand, and convert it 
from an unliquidated to a liq"uida.ted claim. The pétition as àmended 
shows that the défendant has, without the consent of the plaintiff, been 
using prison cells which are an infringement of the patent owned by 
plaintiff, and for the damages thus caused plaintiff seeks a recovery. It 
is not averred that the parties hâve ever agreed upon any sum to be paid 
for such use, nor that the amount is fixed by any positive law. The 
damages are therefore unliquidated, and the question presented by the de- 
murrer to the amended pétition is identical with the one passed upon in 
the opinion already filed in this cause. 
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Counsel for plaintiff havé very fully reafgued the làtter question, 
claiming that it cornes within thé rule so ofteù annouîiced by the suprême 
oourt, that the jurisdiction pf the courts of the United States, and the 
right of citizens of other states to sue therein for the recovery or protec- 
tion of their claims, cannot be afi'ected or impairéd by the législation of 
the State. The législation in question is not intended to afiect or impair 
the jurisdiction of the fédéra! courts, nor to deny the right of citizens of 
other states to sue therein, nor to control, limit, or impair the riglus and 
remédies of patentées, nor does it seek to deal with subjects beyond the 
législative, control of the state. In creating the municipal corporations 
known as counties, the state législature bas declared them to be liable to 
be sued on contracts and for torts, but, as a protection to the property 
owners pf the county, upon whoni the burden falls, bas enacted that^ie- 
fore suit is brought upon an unliquidated claim, the same must be pre- 
sented to, and a demand for payment be made of, the board of supervis- 
oré. The argument of counsel for, plaintiff, if well founded, would regult 
in the conclusion that this provision of the statute is inapplicable to alL 
claims held by citizens of other states, suable in the fédéral courts. I 
cannot see that such is the resuit of the authorities cited by counsel, nor 
that such is the correct conclusion on principle. The purpose of the 
statutory enactment is a wise one. It simply requires that an oppor- 
tunity for settlement shall be afforded the county before it is subjectedto 
the expetises of a suit upon unliquidated claims, of the very existence of 
which the county officiais may be wholly ignotent. iThe sole ques-; 
tion is whèther the courts of the United States will recognize and enfôrce. 
this provision of the state statute, enacted for the protection of the cdun-f 
ties and their tax-payers. The argument of counsel bas wholly failed to 
stow any good reason why the courts of the United States should ignore 
this provision of the statute. Législation of this chàracter no more af- 
fects the jurisdiction of the fédéral courts, or the rights of citizens of 
other states, than the législation touching demand and notice of non- 
payment of commercial paper, and many other subjects, in respect to 
which the fédéral courts adopt the statutory enactments as the rule t6 be 
folio wed by those courts. The demurrer is therefore sustained. 



Sarqent V. HoMK Benefit Ass'n. 

ICireuii Court, s. I). New York. May 2?, 1888.) 

1. LîstTRANcE— Pboop of Dbath— Estoppel bt Adhissions. 

In an action on a policy of life insurance exceptipg trom the risks assumed 
death of assnred "by his own hand or act, voluntary or involuntary, sane oi 
ihsane, " it appeared that thé proofs of death signed by plaintifl contained 
this question, Was the death caused by his own hands or acts?" The answer 
was, See Btatement of coroner's physician, Dp. J. " That statement gave 
"the immédiate cause of death" as "shock from penetrating shot wound of 
head. Mental aberration, superinduced by chronic headache;" and set out 
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tîiat:li,e (Dr. J.) could not say-further than that whefher the assured came to 
his déatli"byhi8 own hand"or not. After the testimony was ail in, and 
there wàs évidence that the statement of Dr. J. was based on hearsay, the 
compapy asked an instruction to the eflect that plaintiflf was estopped by the 
proofB of death to contend for any other cause of death than suicide, and 
thatthe burden was on plaintiflf to show that death did not resuit from suicide. 
BeW properly tefused, the statements in the^proofs not working an estoppel, 
the Company not' having been prejudiced thereby, and the whole charge upon 
the subjecit having instruoted the jury to consider the proofs, and upon ail 
the évidence to say what the exact truth was. 

3. Same — Evidence— Eblevancy— Cross- ExAMiNATioN. 

The «njy défense set up to an action on a policy excluding from the risks 
assiimed "^death of the assured by his own hand, sane or insane," etc., was 
"suicide." Plaintiflf called the àttornej' who had mada the claim, and he tes- 
tifled to the delivery of the proofs of death, and as to the circumstances un- 
derwhichie presented totheeompaiiy a paper purportingto bethecoroner'a 
Inquest. Défendant then introduced its secretary, and he, having been al- 
lowed to State his version of the conversation between the attorney and him- 
self, was asked on cross-examination if he had not said in that conversation 
that,."if it depended upon him, thé loss would be paid without delay. " Held, 
that thç question,. relating ï^s it; did to the conversation, part of which had 
, gone in, was relevant; plaintiff being entitled to ail that had transpired. 

8. New TKiAii— ^Vekdict Contsakt to Evidbkce. 

The fact that the court would, if the caiise had been tried without a jury, 
hâve reached a diflferent conclusion, is not sufficient ground by itself for set- 
ting a verdict asida as contrary to the évidence, and granting a new triai. 

At I^aw. On motion for new trial. 

This is !an action upon a policy of insurance for $5,000, dated Sep- 
tember 5,' 18^5, issùed to Henrietta P. Sargent, the plaintiff, upon the 
life of Edward F. Hall, Jr., who was her brother. The policy was se- 
curity for $5^000 loaned by the plaintiff to Hall. One of the conditions 
of the policy was as foUows:' "Death of the member by his own hand 
or act, whéther voluntary or , involuntary, sane or insane at the time, is 
a risk not assumed by the association under this con tract." The only 
défense is that Hall committed suicide. , On the morning of October 19, 
1886, he was found iying dead upon his bed in his room on the fourth 
floor of a boarding-house in the city of New York, with a severe wound 
in his right temple, and near his hand a revolver with three chambers 
disoharged. A cry for help was heard. No shot was heard, although 
the door was open, and one- servant was on the same floor and another 
in the hall immediately below. Upon a stand in the room was a letter 
written by Hall to his physician in which he complained of a headache, 
which had grown in intensity lintil it had become "almost unbearable." 
This condition of his head is the only cause assigned to support the the- 
ory of suicide. On the other hand, it was proved that Hall was a man 
of sanguine tempérament, social in his habits and hopeful as to the fut- 
ure. As no one saw the wound inflicted which caused the death, it was 
submitted to the jury upon ail the évidence to say whether Hall com- 
mitted suicide, with the instruction that, if he did, the policy was void, 
even though at the time he was whoUy bereft of reason. The proofs of 
death furôi'àhed tp the défendants and signed by the plaintiff contain 
this question, "Was the death of deceased caused by his own hand or 
act?" The answer was, "See Statement of coroner's physician, Dr. Jen- 
kius," Ou the next page appears the statement of Dr. Jenkins. In re- 
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ply to the question, "State the immédiate cause of death," he answers, 
"Shock from penetrating shot wound of head, (right temple.) Mental 
aberration, superinduced by chronic headache." In answer to a séries 
of questions, one of which was, "Was the death of deeeased caused or 
aecelerated or aggravated by his own hand or acts?" Dr. Jenkins an- 
swered, "I examined the deeeased only as coroner's physician, and there- 
fore arn unable to make any further statement than above, other than from 
the history. His mental condition was probably due to chronic heàd- 
aches, which were caused either by chronic meningitis or tumor of brain." 
John S. Moulton, one of the attorneys for the plaintiff, was called to 
prove that he delivered the proofs of death to the corapany, and thé cir- 
cumstances in which he presented the paper purporting to be the coro- 
ner's inquest. His testimony was strictly confined to thèse points. 
Subsequently the défendants called Andrew Brownell, the secretary of 
the Company, to state his version of the conversation, which did not vary 
materially from that given by Moulton. The défendants' counsel then 
'asked; "What was the substance of the understanding between you as 
to the manner in which Mr^ Hall met his death, if that was mentioned 
between you?" This being objected to bj' thé' plaintiff, the court permit^ 
ted the witness to state any thing that took place during that conversa- 
tion. Brownell answered: "That he met his death by his infliotihg a 
pistol shot, and that we must hâve the coroner's verdict, which he said 
he would furnish in a few days." The court then stated that unless this 
was said in the conversation with John S. Moulton it would be stricken 
out. The witness stated that it was said during that conversation, 'and 
that Moulton had never withdrawn or contradicted the statement. Upon 
cross-examination of this witness, the plaintiff's counsel asked if certain, 
other things were not said during the conversation, and, among other 
things, if he, Brownell, did not say that, if it depended upon Mm, the 
loss would be paid without delay. This was objected to upon the sole 
ground that it was irrelevant. The objection was overruled, and the^ de- 
fendants excepted. The jury found for the plaintiff. The défendants 
now move for a new trial. 

Austin 6. -Fox and Francis Lawton, for the motion, 

Osbom E. Bright and Miron Winshw, contra. 

CoxE, J., (after stating the f acts as above.) No valid'reason for setting 
aside the verdict as against the évidence is suggested. The fact that the 
court, if the cause had been tried without a jury, would hâve reached a 
différent conclusion, is not sufficient. The court is not permitted to sub- 
stitute its opinion upon questions of fact for that of the jury. They had 
the power to render this verdict, and there is no précèdent for disturbing it. 

The principal question now argued relates to the déclarations in the 
proofs of death. It is urged that because of thèse the plaintiff is estopped 
from asserting that the death of Hall was caused otherwise than by sui- 
cide and that, in any event, the court should hâve held that the burden 
originally upon the défendants was, by the introduction of the proofs, 
shifted from them to the plaintiff, and it then became her duty to satisfy 
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the jury >y' 9, prépondérance of :evidence that the as^ured dîed otherwîse 
than by his own hand. It is thongbt that the défendants were not en- 
titled to tteae ruUngs for the fcdlowing reasona: First. The défendants 
were in no way prejudiced by the stàtements and opinions in the proofs. 
There waa therefore no esto'ppd. Bliss, Ins. (2d Ed.) § 265, and cases 
cited. Second. When the request was made for an instruction to the 
jury that the introduction; of theprçofs shifted the burden of proof, the 
évidente wa& ail in; évidence much more full and complète than that 
upon which the coroner's physician based his opinion. The physician 
himself, had been examined, and his knowledge, or lack of knowledge, 
at the- time he made his certificate, was fully disclosed. The proofs had 
then beeii explained. Tjhe: défendants might hâve, rested their défense 
upon 1 the proofs alone in whieh event, assuming the défendants' con- 
strucifion of the physician's languagô to be correct, it is possible that they 
would haye been entîtled to the instruction in question. But when, in 
cdnjunction tpith the proofe, came testimonyexplainingthem, and show- 
ing that) the Statements of the physician were based on hearsay, and 
were mqrely guess-work on his part,;8uch an instruction would hâve been 
erroneous. Third. The déclarations in the proofs, construed together, do 
not contajn an admission that Hall committed suicide. They state the 
faetRj or what at the time the doctor supposed to be facta, and leave the 
défendants to draw their own inferences. It is true that the conclusion 
ôf suicide may be drawn from them, but, when it is sought to give them 
the force of an admission that the policy was void, they should be care- 
■ fully and strictly scrutinized. : The language used by the physician is not 
jnponsistent with the theory of death by accident, especially in view of 
.the.fiact Ihat; when asked the direct question whètber Hall died by his 
own hand, he; declined, to answerit, and stated his reasons therefor. A 
lûan, while dazed or délirions from pain, might nieetasélf-inflicted, but 
wholiy accidentai, death. He might walk through a window supposing 
it t« be a door, or drink a poisonous draught mistakiiig it for water^ or 
: diaehatgè a pîstol inadvertently believing it to be some harmless instru- 
ment, or while holding it in hands rendered nerveless and inert by the 
présence of disea8e;i:and yet a death so occaaioned would not be within 
the terma of the clause in question, and a statement of such facts can 
hardly be said to include an admission of suicide. Penfold v. Inmrance Q), , 
85 N, y.i 317.' The proofs leave the manner of Hail's death very much 
■tyherethe évidence of the tri&Meft it, — ^in doubt. The problem thus 
jpresented it was the duty of the jury to solve.; Fourth. The charge as 
given upon this aubject was aâ favorable to the défendants as the facts 
warranted. The jury were told to consider the proofs, and upon ail the 
évidence to say what the exact truth was. 

The question put to the défendante' secretary, BrowneU, upon cross- 
examination^as to his willingness to pay the loss, was admitted because 
the etatçment was made during a conversation regarding which the wit- 
ness had been fully interrogated by the défendants' counsel. The plain- 
tifif was therefore entitled to ail that took place at this interview. Al- 
though the (juçstion is broader than need be, the record shows conclu- 
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sively that cpunsel and witaess *ere strictly confined to the conversation 
in question, and it is not now pretended thatany otker was referred to. 
Although the objection was properly overruled uponseveral grounds, it 
is unnecessary to consider them, as it is thought that the reason above 
stated is amply sufficient to justify the ruling. 

The other exceptions to which argument bas been directed hâve been 
examined, but it is thought that no error is pointed out which would 
justify the court in setting aside the verdict, The bill of exceptions 
présents fairly every question necessary for a full détermination of this 
controversy, and it would seem to be for the interest of both parties that 
it should be settled by the court of last resort with as littie delay as pos- 
sible. The motion is denied. 



Owens v. Baltimoee & 0. R. Co. 
{(Hrevit Court, S. JD. Ohio, E. B. Angust 1, 1888.) 

1. Insuhance— MuTUAi. Benefit Societies— By-Laws— Pdblio Poltct. 

The by-law of a railroad relief association reqniring its members to release 
the railroad company from any claim for damages before applying to the as- 
sociatiob for relief, is not against public policy, as it sitDply puts a claiînant 
to bis élection whether he will look to the railroad company or the relief as- 
sociation for compensation. 

2, Same— ÈSTOPPEL— In Pais— PnrviTT. 

A person is not estopped from claiming «Sompensàtion from the raiirpad 
company for an injury resulting from a collision by having been previously 
compensated by the relief association for the injury which he then untruth- 
fully àlleged was caused by malaria, jaundiee, constipation, etc., as the rail- 
road company and the association are separate corporations, and, while thé 
former guaranty ail contracts of the latter, yet the association f undé werô 
sufficient to meet allliabilities likely to arise. 
8. NBGLiaBNCE— Agsravation of Injcby. 

When plaintifl's injuries are wholly cansed by the défendant'» négligence, 
but are aggravated byhisown subséquent and independent acts, and the jury 
apportion the damages, he is entitled to recover to the estent of the dami»ge 
without bis fault, but not for that portion caused by his subséquent aqta. 

At Law. On motion for new trial. 

James W. Owens and J. A. Flury, for plaintiff. 

Jaa. H. CoUins, for défendant. 

Sage, J. The plaintiff sues for the recovery of damages by reason of 
injuries received in a collision of freight trains whilea fireman in the^etn- 
ployment of défendant, and resulting from the négligence of the défend- 
ant. A clea.r case of négligence was made out, and, aside from the ques- 
tion which will be hereinafter noticed, theonly contestupon the trial waa 
as to the amount of damages. The injuries. received by the plaintiflF 
were at the time apparently slight. They did not prevent him from as*^ 
sisting in putting out a fire, which had started in the wrèck of the train, 
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nor from assisting in other ways aboutthe train, nor from traveling the 
next day to his homei some 80 or 40 miles distant. He was then, as he 
testified, suffering pain from injuries received about the lower région of the 
ribs and the shoulder blade, and extending to the spine. He consulted 
a phyçieian, who testified that he was at that time aware that tbere was 
danger of inflammation and of abscess of the liver, and that physical ex- 
ertion would aggravate the injuries, and increase the danger. He ad- 
vised the plàintiff to abstain from labor. But the plaintifï, stating that 
hé depended upon his labor for his living, declined the advice, and went 
to work; the testimony on behalf of the défendant being that he worked 
as a train fireman in defendant's employ 6è days in August and 26 J 
days in September, counting a run of about 100 miles as a day's work. 
Then his health failed him, and he was obliged to quit work, and made 
application for benefits to the Baltimore & Ohio Relief Association, an 
organization chartered by the législature of Marylaud for the purpose of 
affbrding relief in case of accident, and in case of disability by illness, to 
the emploj^es of the défendant; certain offieers of the défendant company 
being m offido. directors of the relief association, and the président pro 
tem. of the défendant company being also ex officio président of the relief 
association. The charter of the relief association proyides that the Bal- 
timore <fc Ohio Railroad Company shall guaranty the performance of the 
contfacts made by the relief association, and, under authority given to 
tjie railroad company to extend its aid to the relief association upon such 
terms as i;h« railroad company should deem proper, the company pro- 
vided, by way of permanent loan to the relief association, a guaranty fund 
of 6100,000. One of the conditions of this guaranty, as expressed in a 
by-law of the association, was substantially as foUows: That, inasmuch 
as it was no part qf the sôheme of the relief association that any of its 
members should obtain double benefits in case of an injury, whenever 
any such iclaim was made against the relief association, the claimant 
should first file a release of the railroad company from any claim for 
damages. When the application was made by the plàintiff to the asso- 
ciation for benefits, it was.placed, not upon the ground that he was dis- 
abledfby reason of injuries resulting from the collision, but upon the 
grourid that he was disabled by illness resulting from malaria, (a word 
which seems to hâve a very wide, varied, and sometimes indefinite ap- 
plication,) from jaundice, and from constipation, and perhaps other 
causes. It was fortified by the certificate of the plaintifTs physician, 
who testifies that when he made it he knew that it was not true, but 
made it at the urgent request of the plàintiff and his wife, who both in- 
sisted that the claim should be imadé in that way. The application was 
honored,and the benefits under theclause or provision of the by-laws of 
the aasociatioBî relating to such cases were paid to aiid received by the 
plàintiff, to the amount of about $330. Upon the trial, the plàintiff 
claimed, and introduced testimony, încluding the testimony of his phy- 
sician and of other physicians, as experts, in support of his claim, that 
the injurj' received by him at the collision was the cause of ail the ali- 
ments and disabilities stated in the certificate upon which he received 
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benefits as above stated from the association, and that by reason of tliat 
iiijory an abscess of the liver was occasioned; that he suffered from an at- 
tack of jaundice, and frotn stammering, the latter induced by the injury 
to his spine received at the time of the collision; and that ail thèse re- 
sults were likely to be permanent, disabling him from labor, and prob- 
ably shortening his life. Testimony of experts and others, controvert- 
ing that offered by the plaintitf, was introduced by the défendant, and 
testimony tending to prove that the results shown were brought upon 
the plaintiff by his own imprudence in disregarding the advice of his 
physician, and working in August and September, as hereinbefore set 
forth. At the trial the jury were instructed with référence to their gên- 
erai verdict, and were also directed to answer in writing four questions 
proposed by the court. Those questions, with the answers, were as fol- 
lows: 

"(1) Were the injuries sustainedby the plaintiff, to-wit, abscess et the liver, 
jaundice, and stammering, or any of theui, caused by the collision of the 
freight trains of *the défendant On tlie 18th day of August, 1883, or did he 
bring thèm upon himself by performing the work of a fireraan on the défend- 
ants road between the ISth of August and the Ist of Oetober, 1888 ? If thé 
injuries sustained were caused parlly by the collision, and parlly by his perform- 
ing work, the jury willsostate. Answer. The injuries sustained areduepartly 
to the collision, and partly to the work subsequently perfornied by tlie plain- 
tiff. (2) What amount of damage did plaintifE sufîer from said injuries? 
A. Seven thoiisand dollars. (3) If the jury find that the injury resulted in 
part from the collision and in part from the phiintifï's subsequently working 
as fireman, how mueh of the damage is attributable to the collision, and how 
much to the plaintiflf's subséquent work as fireman? A. Thirty-flve hundred 
dollars. (4) What amount of damages has the plaintiff sustained by reason 
of said collision, without taking into account jaundice, abscesa of the liver, or 
stammering? A, Twenty dollars." 

The gênerai verdict was in favor of the plaintiff for $3,520. The 
plaintiff moves for a judgment for $7,000, upon the spécial verdict in 
answer to the second question. The défendant moves for a new trial 
for the reasons — First, that the verdict and several findings by the jury 
are not supported by sufficient évidence, and are contrary to law; sec- 
ond, that the damages are excessive; and, ihir'd, that the court efred in 
refusing to give to the jury the several charges asked by the défendant. 
The défendant also moves for judgment in its i'avor upon the tirst ques- 
tion and answer, notwithstanding the gênerai verdict. This motion is 
inconsistent with defendant's motion for a new trial, but it will bé con- 
sidered as an alternative motion. 

Upon the trial, questions were raised as to the effect of the représenta- 
tions made by the plaintiff in his application to the relief association for 
benefits. The defendant's contention was that the plaintiff was estopped 
by thèse représentations, and by accepting the benefits paid him in re- 
liance upon them, from claiming damages against the défendant. The 
plaintiff, on the other hand, contended that the provision in the by- 
lawë of the association requiring, as a condition précèdent, the flling of 
a release of the défendant from any claim for damages, was void, as 
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against public pôlicy. Upon thèse propositions the court instructed the 
jury as follows, as appears from the sténographie report of the charge: 

"It is ùrged that tliat was an illégal arrangement; that the law does not 
permit an employer to stipuiate for iinmunity from the damages which hi» 
employés may sustain by reason of his négligence. That, as a gênerai propo- 
sition, gentlemen, is well stated. That is the law. But it does not apply to 
this case, for this reason: There is no stipulation that the members of the re- 
lief association shall not be at liberty to sue the Baltimore & Ohio Kailroad 
Company for damages resulting froin accidents attributable to the négligence 
of that cotnpàny. If there were, tliat, in my opinion, wOuld be an illégal 
stipulation, It would be against public policy. But the stipulation is, in 
effect, that when a member of the relief association, who is an employé of the 
Baltimore <Sj Ohio Eaihoad Compat\y, (and no one else can be a member,) 
sustains such injuries, he may make his élection to sue the railroad company 
for damages, or, waiving that right, he may rely upon the beneflts stipulated 
by the relief association. Now, that is perfectly legitimate and proper, and 
there can be no possible objection to it. I am unable to agrée with counsel 
that the by-Iaw applies only in cases oi accident unaccompanied by négligence, 
and that a casualty resulting from négligence is not an accident. In a strict, 
technical sensé that may be true, but it is nol^ true, in my opinion, in the 
sensé in which the word is used in the by-laws of the association, becaiise 
there would be no occasion for the release of a claim for damages for injuries 
frpin an accident occuiring without the fault or négligence of the railroad 
Company, inasmuch as in such a case no liability would: be incurred by, or 
could be enfurced against, the company. The manifest rneaning of the by- 
Iaw is that it applies to cases where the employé might maintain an action 
for damages against the railroad con^pany. It puts him to his élection He 
can sue the railroad company, or he can take the beneflts from the relief as- 
sociation. This isquite as legitimate as it is to settle claims of this charaeter 
out of court by private negotiations, which is done constautly, and, it fairly 
donc, nobody thiuks of questionirig jt." 

With référence to the représentations made by and on behalf of the 
plaintiff upon his applying to the relief association for beneflts, the charge 
was as follows: 

"Now, it is insisted by the défendant that, inasmuch as those représenta- 
tions weie made by the plaintilf, and supported by tlie certiflcate of his physi- 
cian, who testifles that he knew that they were untrue, and that he made them 
atthe urgent requestof the plaintiff and his wlfe, both insistingthat the claims 
Shoiild by made in that way, ihat the plaintitï oiight to be estopped in this 
suit from asserting that his injuries rèsulted from the collision, and did not 
resuit from the causes to which heattributed them in his application to the 
association for relief. Gentlemen, I oannot give my assent to that proposi- 
tion, for the reason that the Baltimor,e & Ohio Railroad Company is one cor- 
poration, and the relief association is another corporation, and the two cor- 
porations are as separate and distinct as two individuals. ïhe beneflts re- 
ceived by the plaintiff were paid by the association, and ont of the funds of 
the association, and not by the railroad company; and there is no privity to 
support an estoppel against the plaintiff and in favorof the railroad company. 
Tjie railroad company wasnothing but a guarantor, and it is laid down that 
a guarantor is not in privity with his principal for the purposes of an estop- 
pel. Bigelow, Estop. 76, and cases pited. It is true that there was a possi- 
bility that the railroad company, as guarantor, miglit be affected by the pay- 
ment of the beneflts reoeived by the plaintiff, amouiiting to about three hun- 
dred and thirty dollars. It was possible, because ail things are possible in 
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financial affaira, that daims against the association' should exhaust its own 
f unds, and compel it to*draw upon tho guaranty f und; but no such contin- 
gency arose, and the associatioiip when it paidtiiose beneflts, had in its treas- 
ury, as is disclbsed by the évidence, over half a million dollars, made up by 
the contributions and assessments paid by its members. The railroad Com- 
pany was not, therefore, directly involved, and the possibility that it might 
be ultimately involved was and is so remote that you need not eonsider it. 
The court holds that there is no estoppel in this case." 

The jury were also charged that they ought to take into account the 
statement made by plaintiff and by bis physician in support of his ap- 
plication for benefits, in weighing their évidence as witnesses in this 
cause, and, taking into account their explanations, also détermine what 
crédit to give to their évidence. 

The court reaffirms thèse rulings, and they dispose of the points made 
tapon the motion, excepting those relating to the findings by the jury that 
the plaintiff aggravated his injuries by his own acts subséquent to the 
eoUilsion. The finding by the jury, in answeï to the third question, 
that the subséquent aliments of the plaintiff, to-wit, abscess of theliver, 

' jaundice, and stammering, résulted in part from the collision, and in 
pari from his own imprudence; that the damage was capable of appor- 
tionmçnt, $3^500 of thé subséquent damage being attributable to the 
collision, and the same amount to his working as fireman after the col- 
lision, — was, in the opinion of the court, fairly !derivable from the evi- 

; dericé. The gênerai rule is stated in 2 Thomp. Neg. 1162, to be "that 
conitributory négligence is never looked to in mitigation of damages, but 
whenever it is shown to exist, it is a complète bar to the action. To 
this there is obviously this exception: if the injury produced by the 

. plaintiff 's négligence is capable of a distinct séparation and apportion- 
pient from that produced by the defendant's négligence, it should be ex- 
cluded by the jury in estimating the damages, and they may assess 
against the défendant those damages which followed separately from his 
act. The rule, stated anotber way, is that the person injured is not en- 
titled to recover for any enhancement of damages produced by his own 
want of care." This statement of thé law must, however, be taken with 
a i>roper undérstanding. Where the négligence of the plaintiff Oontrib- 
utes to the oi-jginal cause of the injury it is fatal to his claim for dam- 
ages, unless it appears that the défendant, notwithstanding the plaintiff's 
négligence, might hâve avoided the cause of the injury, and failed to do 
so. In this cause, the finding of the jury wa.s, in substance, that the 
injury sustained by the plaintiff résulted solely from the négligence of 
the défendant, (and in this the testimony was altogether and overwhelm- 
ingly in favorof their finding,) but that it was subsequently, by acts of 
the plaintiff entirely distinct and separate from the causa causons, aggra- 
vated. In other words, the jury found that the damages resulting solely 
from the collision were, immediatèly, $20, and subsequently by develop- 
ment of the injuries then received, $3,500 additional; and further, that 
the plaintiff» by his own acts subséquent to and entirely disconnected 
from the collision, aggravated those injuries to his damage in the addi- 
tional sum of $3,500. And the jury, by their gênerai verdict, said that 
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the défendant was liable for the damages sustained by the plaintiff at 
the time of the collision and caused thereby, arid those resulting subse- 
quently thèrefrom, but not for any aggravation by his own acts of those 
injuries and the damages resulting from such aggravation. 

Now, turning to section 19 of Beaeh on Contributory Négligence, we 
find a statement of the law exactly in point: 

" When the subséquent négligence df the plaintiff contributes, not to cause, 
but to aggravate, the injury, it will not, as has been hitherto suggested, aviiil 
the défendant as a défense, for the obvious reason that howsoever much it 
may hâve increased the damage, it did not cause the injury, and the defend- 
ant's neghgence did cause it, which is tlie ground of his chargeability. " 

In support of this statement of the law, see Oould v. McKenna, 86 Pa. 
St. 297; Secord v. RaUroad Ooi, 5 McCrary, 515; Silla v. Brown,d Car. & 
P. 601; and Greenland v. Chaplin, 5 Exch. 243, 247. In Greerdand v. 
Chaplin, Pollock, G. B., said: 

"ïhe man who is guilty of a wrongj who thereby produces mischief to an- 
other, bas no right to say: 'Part o£ that mischief would not hâve arisen if 
you had not yourself aggravated the injury which my négligence caused;' and 
whenever the injury produced by the plaintitï's négligence is capable of a dis- 
tinct séparation, an apportionment must be made, and the détendant held lia- 
ble only for sùch part of the total damage as his négligence produced." 

So, again, in Shear. & R. Neg. § 35; 

"Where the plaintiff by his own fault aggravâtes his injury, and increases 
the extent of his damage, but has not actually contributed to the whole injury 
which he has sufEered, he is entitled to recover to the extent of the damage 
which he has suffered witliout his fault, but not for that portion of the dam- 
age to which he has thus contributed. " 

To same point, Sherman v. Iron Works Co., 2 Allen, 524; Wright v. RaU- 
road Co., 20 lowa, 195. And in Cooley, Torts, 683, find the following: 

"It is no answer to an action that the injured party subséquent to the in- 
jury was guilty of négligence which aggravated it. The négligence that will 
constitute a défense must hâve occurred in producing the injury It is never- 
theless the duty of the party injured to take care that the damage shall be as 
light as possible." Citing Pfowwier v. Association, 67 Me. 363; Willmot v. 
Howard, 39 Yt. 447; and Hathorn v. Kichmond, 48 Vt. 557. 

In Saunders v. RaUway, 98 E. G. L. 887. the person injured had dis- 
regarded the advice of his phyaicians to abstain from business for two 
years, and had because of such disobedience become permanently inca- 
pacitated from doing business, vvhereas, if he had rested, he would prob- 
ably hâve regained his health. The court refused to disturb a verdict 
in his favor for compensatory damages. 

Thèse authorities are clear and 'to the point. They correctly state the 
law applicable: to this case. 

The defendant's objection that the gênerai verdict of the jury is not 
sustained by the évidence is not well founded. The évidence was con- 
flibting, as it generally is when experts are called to testify , and the case 
was peculiarly one to be left to the jury to décide. Upoii the évidence 
the court would not be warranted in setting aside the verdict apportion- 
irig the damage. The plaintiff 's motion for judgment for $7,000, and 
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the defendant's motion for a new trial, and for judgment notwithstanding 
the verdict, are overruled. Judgment will be entered upon the gênerai 
verdict for the plaintifï for $3,520, with interest from the first day of 
the trial lerm. 



GiBsoN V. Peteks, (two cases.) 
{Circuit Court, E. D. Virginia. July 2, 1888.) 

1. United States District Attobnby — Compensation — Services to Receiver 

op National Bank. 

TJnder Rev. Bt. TJ. S. § 380, providing that "ail suits and proceedings aris- 
ing under the provisions of law governing national banking associations, in 
which the United States or any of its officers or agents shall be parties, shall 
be conducted by the district attorneys of the several districts, under the direc- 
tion and supervision of the soliciter of the treasury, " it is the duty of such 
district attorney to act as counsel for the receiver of an insolvent national 
bank, such receiver being a United States officer, appointed by the comptrol- 
1er of the currency; and the appointment of spécial counsel by such receiver, 
though sanctioned by the comptroUer, does not affect such district attorney's 
right to compensation for services as such counsel, in suits to which such re- 
ceiver was a party, it appearing that he was ready and ofiEered to perform the 
same, and did perform them in so far as the opposition of the receiver al- 
■ lowed, — no want of skill, diligence, or industry being imputed to him. 

2. Same. 

Such section does not require a district attorney to wait until actually in- 
structed by the soliciter of the treasury to enter upon the duties of counsel to 
such receiver, but, if the soliciter fails to give directions, he may neverthe- 
less enter upon the discharge of such duties, and recover compensation there- 
for from the receiver. 
8. Same— Amount. 

Under Rev. St. U. S. § 823, flxing the compensation which shall be allowed 
and taxed in favor of attorneys in the United States courts, but providingthat 
nothing therein shall be construed to prohibit attorneys from charging their 
clients ether than the gevemment such reasonable compensation for their 
services in addition to the taxable costs as may be in accordance with gênerai 
usage, or may be agreed upon; and section 5238, requiring ail expenses of the 
administration of an insolvent national bank to be paid out of the assets of 
the bank, — the compensation of tlie district attorney in such suits is net lim- 
ited to the fées prescribed by law in suits to which the United States is a 
party; but the United States not being a party to or interested in such suits, 
and the district attorney's compensation therein not being audited by any of 
the treasury officers to whose supervision bis accounts as district attorney are 
subjected, he is entitled to the usual compensation for such services, the same 
to be paid out of the assets of the bank. 
4. Same. 

Kev. St. U. 8. § 399, directing that accounts of district attorneys for services 
rendered in cases in which the United States are interested, though not a 
formai party to the record, and in which officers of the United States are sued 
for acts committed or omitted in the légal discharge of their officiai duties, 
shall be settled at the treasury, and that the fées allowed shall be assimilated 
to those allowed in cases in which the United States is an actual and formai 
party, does not apply to such suits, the United States not being à party thereto 
or interested therein, and counsel fées not being required to be paid from the 
public treasury, nor does it affect the right of the district attorney to recover 
a reasonable compensation for services therein beyond the fées allowed by law. 

Pétitions by. J. C. Gibson, United States attorney for the Eastern dis- 
trict of Virginia, against William H. Peters, receiver of the Exchange Na- 
v.SÔF.no.lO — 16 
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lional Bank of Norfolk, Va., to recover for eounsel fées alleged to hâve 
beenrendered such défendant as recei ver. 

Robt, M. Hughes and Leigh R. Page, for plaintiff. 

T. S. Gamett, for receiver. 

Hughes, J. In thèse suits the United States distrîet attorne_y for this 
district sues the receiver of the late Exchange National Bank of Norfolk 
for compensation as eounsel in certain suits in which the district attor- 
ney either actually performed services as eounsel, or was ready and prof- 
fered to do so, but was prevented by the receiver. The receiver, in what- 
ever he did, acted under the direction of the comptroUer of the currency, 
who, about the time of appointing the receiver, appointed also a spécial 
eounsel, with the design, as has subsequently transpired, of superseding 
the district attorney as eounsel of the receiver. The receiver was ap- 
pointed on the 9th of April, 1885, and was in immédiate need of the 
services of eounsel. Mr. Waddill , who was then district attorney , at once 
proftered his services, which were declined. About that time there was 
a change in the incumbency of the office of district attorney, and the 
plaintiff in thèse suits was not appointed and commissioned until the 
month of Jùne foUowing; Hè at once made known to the receiver his 
readinessi to ehter upon the duties of eounsel, and, as far iaâ he knew, or 
could know, of the litigation in which the receiver was engaged, gave at- 
tention to it. He also gave gênerai attention to the affairs of the bank 
in the hands pf the receiver. This officer, under the instructions of the 
comptroUer of the currency, at first refused to accept the services of the 
plaintiff. A correspondence resulted between the district attorney and 
the soliciter of the treasury , which latter officer wrote pn the 14th of Au- 
gust, 1885, a letter which concludes as follows: 

"Whether aufflcient reason existed in the présent case to warrant the em- 
ployraent of spécial eounsel for the receiver I am not advised. But as eoun- 
sel has been einployed by the receiver who bas brought suit in his behalf, 1 
shall présume in the présent instance that this course was proper; but, in ac- 
cordance with the view held by me, I think it necessary that you sbould also 
appear in such suits as an offlcer of the United States, and its iuterest, and take 
part in their conduct and disposai. I therefore so direct." 

The district attorney did acoordingly, in pursuance of this instruction, 
participate in the suits in which the receiver was a party, but there was 
not a full acquiescence in this state of things by the receiver, acting un- 
der the instructions of the comptroUer. In his letter of August 14, 1885 , 
to the district attorney, the soligitor of the treasury hàd reterred him for 
further advice to the attorney gênerai of the United States. Acting upon 
that advice, the plaintiff did address himself to the attorney gênerai, and 
received from that officer a letter, dated December 1, 1886, in which he 
said, among other things: 

"The comptroUer of the currency is an offlcer o£ the United States. The 
feceiver whom he may hâve appointed is an agent of the United States. Hence 
ail suits or proceedings to which they, or either of them, are ptirties, by virtue 
of theîr officiai or trust relations to a national bank, coine vvithin the intent 
of the law, and by its provisions should be conducted by the United States 



. GIB80N V. PETEES. 723 

attorney of the proper district. This vîew is fully corroborated by the opin- 
ion delivered by Soliciter General Piiillipa as early as July, 1874, and ia sus- 
tained by the suprême court of the United States in the case of Kennedy v. 
Glhson, 8 Wall. 504, which déclares that the receiver is an agent of the United 
States, and, according to the flfty-sixth section of the act, his suit should hâve 
been conducted by their attorney. To the same effect is the rule in Bank v. 
Bank, 14 Wall. 400, which thus states the rule: ' Suits and proceedings un- 
der the act in which the United States or their offlcers are parties, whether 
commenced before or after the appointment of a receiver, are to be conducted 
by the district attorney, under the direction of the solicitor of the treasury.' 
This section (380) then, properly interpreted, relieves the comptroller or re- 
ceiver of the responsibility of selècting counsel to conduct suits or légal pro- 
ceedings under the provisions of the act, and devolves the duty upon the 
United States attorney, whose services cannot be forestaUed by a prior re- 
tainer, and who, by law, is required to take charge of the business, subject to 
such supervision and direction as may be called for in his action by the solic- 
itor of the treasury, who, by the same section, is charged with the duty and 
responsibility incident thereto. The question suggested, as to whether sec- 
tion 380 is direotory or mandatory, is immaterial, as, in either event, the law 
is a rule which should be obeyed." 

Thèse letters of the attorney gênerai and solicitor of the treasury were 
based upon section 380, Rev. St. U. S., (section 56 of the national bank- 
ing act,) which provides that "ail suits and proceedings arisingoutof the 
provisions of law governing national banking associations, in which the 
United States or any of its ofiScers or agents shall be parties, shall be con- 
ducted by the district attorneys of the several districts, under the direc- 
tion and supervision of the solicitor of the treasury." It is settled law 
that the receiver of a bankrupt national bank is an officer of the United 
States. Williana H, Peters, the défendant in the suits at bar, was ap- 
pointed by the comptroller of the currency, under a law of congress, to 
wind up theaffairsof a bank organized and administered under the same 
law. It ig a part of the banking policy of the United States that banks 
organized and conducted under the law shall, when they fail, be wound 
up under the direction of the comptroller of- the currency, a United States 
officer, by a, receiver, an agent of the United States, appointed by the 
comptroUer. It is a part of the same policy that the suits and settle- 
ments in which the receiver shall be engaged shall be conducted by the 
district attorney of the district in which the bank did business, who is an 
officer appointed by the président, is dominated by the attorney gênerai, 
and acts under the direction of the solicitor of the treasury. It is not 
the policy of the law that the comptroller of thp currency shall wield the 
great power of winding up the affairs of ail the insolvent national banks 
of the United States exclusively by his own appointées, responsible to 
him alone; that is to say, by receivers appointed by himself acting in 
conjunction with spécial counsel, appointed by himself, taking instruc- 
tionsexclusively from himself, and exempt from the control of the solicitor 
pf the treasury and the attorney gênerai. The same reasons which dic- 
tated the policy of winding up the affairs of this class of banks by an 
officer of the United States, appointed by and acting under the direction 
of the comptroller, doubtless dictated the plaçing of the affairs of the 
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broken banks în tbe hands of attorneys of the United States, appointed 
by the président, controUed by the attorney gênerai, and directed by the 
Bolicitor of the treasury. It does not seem to be the policy of the law to 
place as much power in the hands of the comptroller of the currency as 
he would possess if, by himself appointing spécial counsel for his own 
receivers, that counsel should be exempted from ail control by the attor- 
ney gênerai, and ail direction by the solicitor of the treasury. 

But whatever may be the policy of the law in this respect, thus it is 
written that " ail suits and proceedings" in which a receiver shall be party 
plaintifF or défendant "shall be conducted by the district attorneys of the 
several districts." It is useless, therefore, to consider further whether 
the law did in fact devolve upon the plaintiff in the suits at bar the duty 
of conducting those in which the receiver was plaintiflf and défendant in 
administering his trust. This was his duty, imposed by express law in 
ternis that seem to be imperative. The appointment of spécial counsel 
to, and the exclusion of the district attorney from, service as receiver's 
counsel, is an évasion of that supervision, of the solicitor of the treasury, 
and of that responsibility to the attorney gênerai, which it was the policy 
of the law to establish by imposing the duty of receiver's counsel upon 
the district attorney. 

It does not appear that the district attorney failed to discharge his 
duty in the matter legally falling to his charge with ail the fidelity and 
efficiencyof which the attitude assumed towards him by the receiver un- 
der the instructions from the comptroller permitted. Want of skill or 
diligence or industry has notbeen imputed to hiin by the défense. And 
the question presented is whether or not he is entitled to such compensa- 
tion for his services in the particular suits in which the pleadings before 
us show that he claims compensation, as may be in accordance with gên- 
erai usage. Section 823 of the Revised Statutes, in connection with sev- 
eral succeeding sections, fixes with précision the compensation that shall 
be allowed and taxed in favor of attorneys in suits conducted in the courts 
of the United States; but provides that nothing therein shall be construed 
to prohibit attorneys from charging to and receiving from their clients 
other than thegovernmentof the United States such reasonable compensa- 
tion for their services, in addition to the taxable costs, as may be in ac- 
cordance with gênerai usage in their respective States, or may be agreed 
upon between the parties. The object of the section, in its first clause, is 
to define the amount of counsel fées that are to be taxed as costs in suits; 
and in its second clause, its object is to authorize attorneys to receive, 
bej'ond thèse taxed fées, such additional compensation from their respect- 
ive clients as may be reasonable, and as may accord with usage in their 
respective states, or as may be agreed upon. The district attorney is one 
of the ofïicers whose taxable fées are enumerated in the sections ofchapter 
16 to which section 823 refers in its first clause. He is indisputably 
one of the attorneys whose taxable fées are thus limited. If, therefore, 
he was in the mind of the législature when it indited the first clause of 
the section, he was necessarily in its mind when inditing the second clause, 
which allows attorneys generally to receive reasonable compensation, in 
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addition to that taxed as costs from clients other than the government of 
the United States. It is plain that if the district attorney's compensa- 
tion for services rendered to a receiver were rendered to the United States, 
and was to be paid by the United States, he would not receive any other 
compensation than is allowed by law for services to the government, 
among which are the allowances prescribed by the section of the Revised 
Statutes to which section 823 refers. But the United States were in no 
manner interested in the suits, for services rendered in which the district 
attorney now claims compensation. In Oase v. Terreli, 11 Wall. 199, the 
suprême court said that the receiver, though an agent of the United States, 
represents the bank, its stockholders, its creditors, and does not in any 
sensé represent the government, (page 202;) and further on déclares that 
the " United States can not be subjected to litigation growing out of its 
relations to thèse banks in ail the various courts in which their affairs 
niay be the subject of judicial controversy,"(page 203.) In neitherone 
of the suits for conducting which compensation is now claimed, was the 
United States a party, or at ail interested; yet the law directed the dis- 
trict attorney to conduct them. Suits by or against bank receivers being 
suits in which the United States bave no interest, the law is naturally 
silent as to the compensation to be paid him ; leaving that to be deterniined 
between client and counsel, as in other cases. It has been customary 
since the national bauking System was established, for this compensation 
to be allowed and paid by the comptroller of the currency. This usage 
has been pursuant to section 5238 of the Revised Statutes, which requires 
that " ail expenses of any receivership shall be paid out of the assets of 
such association, before distribution of the proceeds thereof." Among 
the most important of thèse expenses is the compensation due to counsel 
who shall conduct for the receiver the suits in which he shall be a party. 
The State of the law on this subject would therefore seem to be as follows: 
Section 380 directs the district attorney to conduct ail suits in-which the 
receiver may be a party; and section 5238 requires ail expenses of the 
administration of his trust tobe paid out of the assets of the bankwhose 
affairs he is liquidating, before distribution; among which expenses com- 
pensation to counsel for services in conducting "ail suits and proceedings 
of the receiver" are necessarily to be included. 

Very elaborate argument was made at the bar on behalf of the défense 
insisting that the compensation due to the district attorney for profes- 
sional services prescribed by section 380 is not to be measured by usage 
or agreement, as authorized by section 823 in its second clause, but 
must be submitted to one or the other of the bureaus at Washington, 
and its amount determined there, in the manner obtaining in respect 
to services rendered in behalf of the government; or else that its amount 
must be assimilated to the fées there allowed. While this contention 
would be undeniable in many cases in which the compensation is pay- 
able by the national government out of the public moneys, it is not true 
when the services are rendered in cases in which the government has 
no interest, brought or defended by the receiver of a national bank. 
^Section 5238 expressly requires this expense, and ail other expenses in- 
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curred by the recisîver, to be paid but of the fund în bîs charge; and tlie 
gênera] aceounting officers of the treasury hâve no supervision of the re- 
ceiver's accounts. The suprême court has expressly held that the United 
States eannot be subjected in any maniler to the litigations of receivers, 
and if not in any manner, then not in the itaportant matter qf pecu- 
niary expenses. If those laws of congress which are intended to protect 
the treasury of the United States from excessive charges are to be con- 
strued to contemplate oiïicers whose compensation is not payable by the 
government, then the receivers of insolvent national banks are prohib- 
ited from employing spécial coynsel; for section 365 of the Revised Stat- 
utes pro vides that "no compensation shall hereafter be allowed to any 
person besides the respective district attorneys, and assistant district at- 
tornej's, for services as an attorney or counselor to the United States, or 
to any branch or department of the government thereof, except in cases 
specially authorized by law, and then only on the certificate of the at- 
torney gênerai that such services were actually rendered, and that the 
same could not be performed by the attoruey gênerai, or solicitor gên- 
erai, or the oflBcers of the department of justice, or by the district at- 
torneys." If the construction put by defendant's counsel upon other 
législation of the same class were put upon this section 365, then no one 
but the district attorney would be compétent to act as counsel for bank 
receivers; and if their contention be correct in respect to bis fées, then 
the district attorney would be under the necessity, for the meager sal- 
ary of $200 per annum, of doing not only the regular work of his office, 
but of conducting ail of the litigation of the receiver in addition. The 
bureau of banking and currençy is certainly an important " branch or 
department of the government." If the services rendered to a receiver 
by a district attorney do in fact fall Within.the purview of General Stat- 
utes of the United States of the class of section 365, then the comptroUer 
of the currepcy has viôlated the law in appointing spécial counsel for 
tbia receiver; then such appointmènt is null and void; then ail payments 
made to spécial counsel by the receiver are recoverable in restitution by 
the creditors of the insolvent bank. 

The court is not called upon in the cases at bar to pass upon the le- 
gality of the appointmènt of spécial counsel to a bank receiver, but I feel 
free to say that the General Statutes regulating the compensation of dis- 
trict attorneys apply much more exclusively to services rendered to the 
government than the gênerai terms of section 365 apply to compensation 
of spécial attorneys for the services which they render. The district at- 
torney is identified by section 380 as the person who shall act as coun- 
sel of the receiver in his varions litigations. As district attorney he is 
required by law to take charge of thoso litigations in the United States 
courts and in the state courts. Though district attorney, he acts, not for 
the United States, but only for the receiver, and is com pensa ted by the 
receiver. He conducts the receivér's suits wherever they are brought or 
defended. The varions sections of the Revised Statutes which regulate 
or limit his fées, and prescribe the manner in which they are to be as- 
certained, audited, and paid, relate exclusively to his services in behalf 
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of the United States, rendered in the fédéral courts. They do not relate 
to his services rendered to clients "other than the government" of the 
United States. They cannot, thereforè, refer to services of the district 
attorneys rendered to the receiver of a bank ini suits brought or defended, 
in which the United States is neither interested nor a party. Nor is his 
compensation audited by any of the gênerai accounting officers of the 
tréasury, to whose supervision his accounts, qua district attorney for 
services ta the government, are subjected. The law directs his compen- 
sation to be paid by the receiver for whom he acts, and the accounts of 
the receiver are not subjected by law to the supervision of those officers. 
This fact would alone difier his compensation as counsel for the receiver 
from that drawn qua district attorney from the United States. 

It is useless to consider seriatim the various statutes and authorities 
that were cited by counsel for the receiver in support of their gênerai 
contention that the only compensation which the district attorney can 
receive for any services is limited to the amount authorized to be taxed 
îis costs in fédéral courts, or directed to be paid by the attorney gênerai, 
and muât be similar in airiouiit to those which are subjected to the au- 
diting ofone or other of the comptrollers of the tréasury. The statutes 
and authorities cited for that proposition are found on examinâtion to 
contemplaté nb other compeiisation than what is payable to district at- 
torneys, out of the tréasury of the United States, for services rendered in 
behalf of the United States in suits in which the government is a party, 
or is interested, out of moneys appropriated by congress. Section 299 
is one of the latter class, upon which m uch stress was laid in the argu- 
ment at bar by counsel for defeiidant. This sedtioà directs that accounts 
of district attorneys for services rendered in the cases which it mentions 
shall be settled at the tréasury, and that the fées allowed shall be assim- 
ilated to those allowed in cases in which the United States is an actual 
and form al party. The cases mentioned by this section are : (1) Those 
in which the United States are interested, though not a formai party to 
the record; and (2) cases in which officers of the United States are sued 
for acts committed or omitted in the légal discharge of their officiai duties 
The Arlingtm Oase, (Î7. S.v. Lee, 106 U. S. 196,) 1 Sup. Ct. Rep. 240, 
was a distinguiahed one, which falls within both of the classes defined 
by this section. The suits contemplated are those in which the district 
attorney appears for the United States, or for an officer whom the United 
States are bound to protect in the discharge of officiai duty. They 
are suits in which his services are rendered for the United States, and 
are compensated out of the public tréasury, His fées in such suits are 
requiréd by section 299 to be assimilated to those allowed him by law 
in Cases in which he serves the United States, nominally as well as act- 
vally, and in which he is paid out of the public tréasury. The section 
does not in its purview contemplaté cases where the services are not ren- 
dered for the benefit of the United States, and are not paid for out of the 
public tréasury. It does not contemplaté, either expressly or inferen- 
tially,- services rendered to thé receiver of a national bank, in which the 
United States hivei ho intereSt whatever, and which section 5238 ex- 
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pressly provides shall be paîd for out of the assets of the national bank 
represented by the receiver. See BoUes' Nat. Bank Act, 211; Richmond 
V. Irons, 121 U. S. 35, 37, 65, 66, 7 Sup. Ct. Rep. 788; Casev. T^rdl, 
supra. Section 823 expressly distinguishes such cases from Ihose in, 
which the district attorney renders services to other clients than the gov- 
ernment; and section 5238 directs that ail expenses of bank receivers 
shall be paid out of the funds of the banks which they hâve in hand. 
The statutes and authorities referred to are therefore not only not in 
point, but they contenaplate services which are essentially différent from 
those provided for by sections 380, 823, and 5238. 

The point ia also made that until the solipitor of the treasury had 
actually instructed the plaintifif to enter upon the duties of counsel to the 
receiver he could not do bo, inasmuch as section 380 requires him to 
"act under the direction of the solicitor of the treasur}^" It was at- 
tempted, in the case of Bank v. Kennedy, 17 Wall. 19, to put this same 
construction upon the language of another section of the national bank- 
ing law requiring the receiver to act "under the direction of the comp- 
troUer of the currency " in his administra,tion of his trust. A receiver 
had brougbt a suit, without instructions from the comptroller of the cur- 
rency to do so, and it was insisted that the suit was for that reason im- 
properly brought, and could not be maintained. But the suprême court 
overruled the objection, and held substantially that it is the duty of the re- 
ceiver to bring suit whenever hedeems it necessary, and that the phrase, 
"under the direction of the comptroller," meaus only that he is subject tO' 
the direction of the comptroller in the course of his performance of duties 
devolved upon him by the law. He must go on with those duties, and 
is not to be paralyzed in the discharge of them by the failure of the 
comptroller to advise or direct. The same is true with respect to the 
district attorney. The Jaw requires him to conduct aU the litigation of 
the receiver. In the performance of this duty he is subject to the direc- 
tion of the solicitor of the treasury; but if this officer fails to give direc- 
tions, the district attorney is not by that fact released from the discharge 
of the duties imposed upon him by section 380, and must perforra them 
neverthelesa. The appointment of spécial counsel by the comptroller for 
the receiver cannot justly intercept from the district attornej' what would 
be a proper com pensation if he alone had performed the service. The law 
imposes upon him the duty of such counsel, and if he was ready to per- 
form it,- proffered to do so, and did perform it as far as practicable for 
him to do so, under the opposition of the receiver, his right to compen- 
sation cannot be defeated by this wrongful opposition. 

On the whole case, it is clear to me that it is not only the right, but 
the duty, of the district attorney to conduct the litigation of the receiver 
of a national bank; that his compensation for this service is payable by 
the receiver out of assets of the bank in his hands, and not by the United 
States; that theamount of this compensation is not to be determined by 
the statutes declaring what the district attorney shall receive from the 
United States for services rendered in behalf of the government, but is 
left by the latter clause of section 823 to be regulated by usage; and that, 
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if it be shown that he was ready to perform tlie duty imposed by section 
380, proifered to perform it, and did perform itas far as the opposition on 
the part of the receiver to his doing so permitted, he is entitled to proper 
compensation, notwithstanding the employmentby the receiver of spécial 
counsel for thé purpose of superseding him, or for any purpose more 
meritorious. 

As to the amount that should be allowed the district attorney in the 
two claims preferred in the two suits under considération, I am willing 
to make it the same as is allowed by the receiver to spécial coansel. 



The foregoing opinion was filed on the 2d July, 1888. The cases had 
been tried, argued, and submitted on the lOth of January preceding, — 
Judges Bond and Hughes sittiug, — under a stipulation submitting ail 
questions of law and fact to the court. Judge Bond had left the coun- 
try on the 2d June for a visit of four months or more to Europe, with- 
out having filed an opinion. Motion was entered on July 2d for judg- 
ment and decree. The motion was heard on the 18th July, after notice 
to défendant, who resisted it on the grounds shown in the following sup- 
plemental opinion: 

SUPPLEMENTAL OPINION. 

(July 18, 1888.) 

Hughes, J. Since filing my opinion in this case I hâve received the 
following communication from the soliciter of the treasury : 

^'Department of Justice. Office of the Solicitor of the Tbeasuey. 

"Washington, D. C, July 11, 1888. 

"Sie: I hâve seen a copy of your opinion in the cases of Qihson v. Peters, 
Receiver, but hâve no information as to whether in point of fact Judge Bond 
concurs with or dissents from your opinion. As the questions involved are 
important in both of tliese cases, and in other cases pending, I deem it désira- 
ble that an appeal shall be perf ected, if possible, to ttie suprême court, with a 
View of having a final adjudication. If it is true that Judge Bond dissenta, 
the cases will be placed in a position which will render such an appeal prac- 
ticable. If the matter has not been considered by Judge Bond, so that it can 
be determlned as to whether he concurs or dissents, I respectf ully suggest 
that before the record is œade up by the entry of judgment that fact should 
be ascertained, so that it may be a part of the record. Very respectfuUy, 

"C. S. Caky, Soliciter. 

"Son. R. W. Hughes, Judge Cir. Ct. U. 8. E. Va., Ahingdon, Va." 

Let it be remembered that in neither of thèse cases are the United 
States a party of record, or interested to the amount of a dollar. As to the 
suggestions of the above letter, I endeavored when the circuit judge was 
last hère to obtain his opinion in thèse cases, but doubtless from the press- 
ure of other more important matters, and his almost constant engage- 
ments in hig arduous circuit, he has not been able to furnish it. I can- 
not believe that he would now, when outside of his jurisdiction, and in a 
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foreign country, give hfs views of the case, even to so high an officiai as 
the soliciter of the treasury, especially if he were advised that it was 
sought to make those views the basis of judicial action by his associate 
judge, and that, too, withou|; the papers in the cause, without notice to 
one of the parties who might be afl'ected by the opinion, and on the re- 
quest of parties who, hcwever interested in the questions at issue, are 
yet étrangers to the record. For I hâve not yet been able to see how the 
United States are interested in this litigation, and must look upon the 
acts of the officiais who are making this request as entirely unofficial 
and voluntary. If this case is appealable under the law, every facility 
wiU be afforded the défendant to exercise that nght. If it is not appeal- 
able, I hâve no right to delay the décision of the case, already long de- 
layed, merely because the questions in vol ved may be interesting or im- 
portant. Courts sit to do justice betweèn man and man; not to décide 
moot questions of law. To impose upon a suitor thé long delay of an ap- 
peal when an appeal does not lie, is itself an injustice. I cannot make 
one litigant's case the means of settling questions for other cases. They 
must be settled as they arise. I caiinot await the résuit of communica- 
tions to the circuit judge, but will enter judgment for the plaintifif. 



United States v. Faulkner. 
{BUtrict Court, N. î>. Tem». April 28, 1888.) 

1. Ihbanitt— Bkspoiîsibilitt roB Ckime— Burden of Peoof. 

The defendant's admission at the trial of having committed the acts charged, 
the commiBsion of which by one lôgally responsible amounts to a crime, ro'* 
quires a verdict of guilty_, unless the évidence of defendant's mental condition 
at the time of the commission of such acts raises a reasonable doubt that he 
Knew wbat he was doing, and knew that it was wrong to do it, in which case 
ibe must be acquittëd.^ 

8. Bamb— -Dbobbb of Mental Umsounqitess. 

While mental unsoundness to render one irresponsib)e need not be furious, 

' nor manifésted alike on ail subjects, it must be such, on the particular subject 
eut of which the acts charged as an ofiense are claimed to bave sprung, as to 

' render him incapable by reason thereof to discern the wrong of commîtting 

' 8Qcb acts, and it must be shown that they resulted from such unsoundness.^ 

8. Bamb— Evtoencb^Opuîion. . 

, The opinion of a physician as to defendant's mental condition, based in part 
on représentations made to him by défendant or others prior to the trial, can- 
not be considered by the jury. 

Two indictments for mailing obscène matter Consolidated and triedto- 
gether. Défendant admitted the commission of the acts charged in bpth 

'On the subject of insanity as a défense to crime, the degree of mental unsoundness 
which will relieve from responsibility, and upon whom rests the burden of proof , sea 
State V. Reidell, (DeL) 14 Atl. Kep. 550, and note; Rather v. State, (Tex.) 9 S. W. Rep. 
69; State v. TrouWIowa,) 88 N. W. Rep. 405, and cases clted in note; Williams v. 
State, (Ark.) 9 S. w. Bep. 5. See, also,'the elaborate notes to Q-ulteau's Case, 10 Fed. 
Bep. loi, dted in the opinion. 
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indictmènts, ând the ôt)s6ene nàtiire of the lettérs mailed, but claimed 
that by reason'of masturbation, to which he was addicted, he had be- 
come rnentally irrespdrisible. Verdict of guilty, and motion for new trial 
overruled, and défendant sentenced to pay $2,000. 

Charles B. Pearre, U. S. Atty., for the Government. 

Hetring & Keiky and W. 8. Baker, for défendant. 

« 

McCoKMiCK, J. , (charging jury.) The defendantis charged with having 
deposited in the United States post-office, for the purpose of mailing and 
deîivery to the persons addressed, certain unmailable matter, described in 
the différent eounts in the indictments Consolidated in this case, knowing 
the unmailable character of said matter. The défendant, through the able 
counsel representing him on this trial, in open court, and to save time 
and the necessity of proof of the matters admitted, has admitted that he 
(the défendant) wrote the letters described in the différent couuts, and 
charged to be unmailable matter; that he knew the contents thereof; 
and that he deposited each of said letters in the post-office of the United 
States, for the purpose of mailing and deîivery; and that said letters are 
unmailable matter, as charged ip said indictments. And the effect and 
purpose of thèse admissions are to support ail the charges in the indict- 
ments, and require at your hands a verdict of guilty on said charges, un- 
less the proof offered in this case as to the mental condition of the défend- 
ant at the time he wrote said letters, and deposited them in the mail, 
raiaes in your minds a reasonable doubt as to his légal responsibility for 
his said acts. If not legally responsible, he cannot be adjudged guilty. 
And as, in the absence of the defendant's admissions, he would be pre- 
sUmed to be innocent until the contrary was shown beyond a reasonable 
doubt, so now, although the law présumes him to be legally responsible, 
and, as I hâve told you, this presumption and his admissions would, in 
the absence of proof as to his mental condition, authorize and require 
his conviction, still, this proof being made as to his mental condition, 
you are required to consider it; and if upon the considération of the 
whole proof you are not only satisfied that he did the acts charged, 
(which are fully admitted,) but are also satisfied beyond a reasonable 
doubt that at the time he did thè acts charged he was legally responsible, 
you should convict him on ail the eounts in the indictments; but other- 
wise you should acquit him on ail of said eounts. It is not claimed that 
he is furiously insane, or that he has losl his mind entirçly, or become 
idiotie. The défense attempted to be made by thè proof is that, as a re- 
suit of secret vice, his mind has become so diseased as to render him in- 
compétent or unable to discem the wrong in thèse acts done by him, or 
to resist the impulse to do them. It is not every species or degree of un- 
soundness of mind that makes the man irresponsible. It need not be 
furious, or be mauifested alike on ail subjects, but it must be such, on 
the particular subject ont of which the acts charged as an offense are 
claimed to hâve sprung, as to render him incapable, by reason of said 
mental unsouudness, to discerû the wrong of committing said acts; and 
it must be shown that said acts resulted from said unsoundness of mind. 
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"A jury îs not'wàrranted in inférrîng that a man îs insane from the raere 
fact of his committing a crime, or from the enormity of the crime, or from 
the mère apparent absence of adéquate motive for it; for the law assumes 
that there is a bad motive, — 'that it is prompted by malice, — if nothing 
else appears." Guiteau's Case, 10 Fed. Rep. 168. 

To enable you to exercise a safe judgment on the question of the de- 
fendant's responsibility at the time^of the commission of thèse acts, you 
hâve been permitted to hear proof as to his habits and conduct for a 
number of years before that time, a.nd as to his health and physical con- 
dition both before and subséquent to the commission of said acts. Or- 
dinarily, witnesses are not permitted to give their opinions to the jury, 
■ but must state only facts within their knowledge, and leave the jury to 
draw their own conclusions (under proper instructions) from the facts. 
On questions of mental disease the jury are given the benefit of the pro- 
fessional opinions of skilled wituesses, who ha.ve peculiar knowledge of 
diseases, and of their effect on the faculties of the mind, and of symp- 
toms indicating the présence and species and degree of mental disorders. 
And five physicians bave been admitted to give you their opinions on 
thèse questions in this case, based upon the proof as to the condition 
and conduct of the défendant. The physician Dr. Brown, whose opin- 
ions were excluded because he showed he had based his opinion on the 
family history, with which he was hiinself whoUy unacquainted until 
called to see him after his arrest, testified as to his examination of the 
défendant, and as to his physical condition at that time, and that much 
of his testimony you are to consider; but his opinions based in part at 
least on the représentations made to him by the défendant or others prior 
to this trial, or any trial in this case, you cannot consider. And, as 
was well said to you by the counsel both for the government and the dé- 
fense, thèse opinions of the physicians are only a part of the proof; and, 
while you are to consider this part of the proof as every other part of it 
carefuUy, the opinions of thèse witnesses do not control you; you do not 
and cannot surrender your right to pass upon the whole proof yourselves, 
nor can you avoid the duty of judging for yourselves on this question 
of the responsibility of the défendant on the whole proof. And hère, as 
always, you are required to judge of the weight of the testimony, and 
find your conclusion of guilt or not from your own view of the whole 
proof, under the instructions given you. 

During the^progress of this trial it has been my ofiice to décide what 
of the testimony offerfed it was proper for you to consider; and by the 
whole testimony in the case is meant only such as I hâve admitted to go 
to the jury, and hâve not withdrawn from your considération. It was 
my office to décide what testimony, if true, tended to prove the issues 
heresubmitted. It is your province exclusively to décide whether any 
given part of the testimony is true, and how far it is true, and what it 
does prove, as well as to décide what the whole testimony proves. It is 
also my office to sum up the testimony, whenever and as far as I may 
deem it necessary or proper; but this does not exclude or relieve you 
from bearing in mind every part of the testimony that your own recol- 
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lection retoins, nor does any Adew of the weight or value of the testimony 
which my summary may seem to imply in any manner bind you, or 
qualify your right and duty to judge for yourselves of the value of the 
testimony which has been admitted. 

The testimony tends to show that up to the commission of the acts 
charged in the indictments the défendant bore a good character as a 
moral man. There is no évidence tending to show that up to the commis- 
sion of thèse acts any one save his wife and one other witness knew or sus- 
pected that he ever indulged in self-pollution. One witness testifies to 
conduct of the défendant several years ago (before his marriage, as I un- 
derstood the witness) in the Pickwick Hôtel, in Fort Worth, which may 
tend to prove such indulgence upon that occasion. And his wife testi- 
fies to having seen the défendant indulge in this abuse while in bed with 
her; but she did uot say when it was, or how often she so saw him. Dr. 
King, who treated the défendant several years ago, testified to finding 
him afifected with nervous prostration, such as might resuit from fever, 
and such as did not, at that tirae, suggest to this witness that it was 
caused by the indulgence of secret vice. Mrs. Mettz testified to three 
différent occasions when she had seen the défendant exhibit strange con- 
duct and appearance, the times and circumstances of which you will re- 
call. A number of other witnesses testified to peculiarities in the de- 
fendant's gênerai manner for several years, and some of them to parti- 
cular occasions when his conduct or language was peculiar, giving the 
particulars in which it struck them as peculiar. It is undisputed that 
for some time, perhaps for several years, he has been a salesman and 
book-keeper in his brother's store in East Waco, in which also others 
were engaged; and continued so connected with said business up to his 
àrrest; and that during the time that thèse letters were being written 
and dispatched his brother was absent in California. It is shown that 
the first lètter was dispatched about the 18th of December last; that it 
directed how its receipt and acceptance should be acknowledged. It has 
been shown how his directions were observed, and his action thereon, 
and the course of the correspondence for about a month, in which he 
wrote and mailed the four letters embraced in the first indictment; and 
that prior to that time he wrote and mailed the letter to another young 
lady, as charged in the second indictment. Upon this proof the physi- 
cians, testifying as experts, express opinions various in some respects. 
Four of them agrée that unsoundness of mind is shown, and three of 
them seem to express the opinion that this unsoundness was of such a 
character and degree as to cause him to commit the acts, and to disable 
him from discerning the wrong of doing them. Two express this opinion 
without any reserve; one with more caution; while two of the physicians 
express the decided opinion that the defendant's mind was not so un- 
sound as to. disable him from discerning that his conduct was wrong. 
You will recall the partîcular language and manner of each of thèse five 
"experts;" witnesses whose testimony, as I hâve told you, is not to take 
the place of your own judgment, but is to be used by you for what you 
think it is worth, in forming your own conclusion as to the mental con- 
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dition of the défendant at the times he was writîng ând depositîng in thâ 
mail thèse five letters. 

Thèse letters hâve not been read. I do not know their contents, ex- 
cept 80 far as counsel hâve referred to them in their arguments to you. 
It being admitted that tbey are of the character charged in the indict- 
ments, it was not necessary that I should know theîr contents; but they 
are offered to you not only to show that they are unmailable matter, 
(which is admitted,) but also as acts of the défendant tending to show 
bis mental condition at the time they wére written and mailed, and it 
will be your duty to acqûaint yourselves fuUy with their contents, and 
carefully to consider them in connection with ail the other proof in the 
case. It may be that the défendant experienced a depraved pleasure in 
the writing of thèse letters; thàt during their writing, and upon deposit- 
ing them in the mail, he may hâve experienced that degree of immoder- 
ate sexual excitement which one of the physiciens described as orgasm, 
and still hâve had mînd enough to know that it was wrong, and wiU 
enough to withhold from the act of putting them in the mail if he had 
believed he would be detected in it. You must judge if he had. "Thèse 
instructions given you import, in substance, that the true test of crim- 
inal responsibility, where the défense of insanity is interposed, is whether 
the accused had sufficient use of bis reason to understand the nature of 
the act with which he is charged, and to understand that it was wrong 
for him to commit it; that if this was the fact he is criminally respon- 
sible for it, whatever peculiarities may be shown about him in other 
respects; whereas, if his reason was so defective, in conséquence of men- 
tal disorder, generally supposed to be caused by brain disease, that he 
could not understand what he was doing, or that what be was doing waa 
wrong, he ought to be treated as an irresponsible person." Guiteau'» 
Gise, 10 Ped. Rep. 168. 

Upon the whole case, therefore, if you are patisfied beyond a reason- 
able doubt that, at the time thèse letters were written and put in the 
post-office by the défendant, he knew what he was doing, and knew it 
was wrong to do it, you should render a verdict of guilty as charged in 
each count in the two indictments. If you are not so satisûed, you 
should return a verdict of not guilty. 



Ahbbican Beix Tel. Co. et ai. v. American Cdshman Tel. Co. et oZ. 

{dreuit Court, JT. 2). lUinois. July 21, 1888.) 

Patents for Intentions — Who Entitlbd to— Tki,bphoni;s— Ctishman Deviok. 
It appearing that Dr. Cashman did, with the aidof others, ia 1851, construct 
a deviez coiitaining magnetic coils, substantially identical in prinoiple, con- 
struction, apd working with the Bell téléphone, through which ne transmitted 
articulate sounds short distances, but that the transmission was falnt, the 
words difiScuh to hear, and the attempts to talk through it often failures; 
that the pioof of its opération at a distance greater than the ordinary acoustic 
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teleptione trould carry depended on the uncorrobdrated testimony of Dr. C; 
that the device was set up in Racine, Wis., in a public place, where any one 
could me it, but that it aftràcted no attention, nor did it suggest to any one 
its practical value; that in 1834 and 1855 attempts were made to improve it, 
witliput sijihstantial success; that it was exhibited in 1867 to several wealthy 
snd intelligent men with a view to patent and render it available, but the ei- 
periments were unsatisfactory; that the device was given to an electrician to 
experiment with and patent, but he died, and the device cannot now be found; 
that no contemporaneous newspaper accounts appear of thèse expérimenta-, 
and that it was not until after Dr. C. had seen the Bell téléphone operate and 
become familiar with it, that be claimed that he was the flrst Inventor; 
Aeld, that what was donc by Di. C. must be treated as an abandoned experi- 
ment. 

In Equity. Bill to restrain infringement of letters patent, and for an 
nccounting. 

West & jSond, for complainanta. 0. D. F. SmiÛi and /. L. High, for 
défendants. 

Blodqetï, J. This is a bill in equity to restrain the alleged infringe- 
ment of two letters patent granted to Alexander Graham Bell,'— the first 
being No. 174,465, dated March 7, 1876, for an "improvement in teleg- 
raphy;" and' the second being No. 186,787, dated January 30, 1877, 
for an "improvement in electric telegraphy," — of which patents the com- 
plainants are now owners, and no question is made as to tbeir title 
thereto. Infringement is charged of the fifth claim of the 1876 patent, 
iind of the third, Sfth, sixth, seventh, and eighth clainis of the 1877 pat- 
ent. Thèse are the same patents, and the same claims in each patent, 
involved in the ^^Tétephone Gasea,"^ decided by the suprême court at the 
last term, where the validity of the patents and of thèse claims was fuUy 
discassed and sustained. The défendants in this case do not deny the 
granting of the complainant's patents now in question, nor deny com- 
plainant's title thereto, nor the fact that their téléphones infringe the 
claims in question, but baSe their défense solely upon the allégation 
that Béll was not the first idventor of the speaking téléphone covered by 
thèse two pa:tent8, but insist that the défendant S. D. Cushman in fact 
invented and put into practical usa an electro-magnetic téléphone at Ra- 
cine, Wis., in theyear 1851, which transmitted articulate speech, and 
waa put into practical use for that purpose during the year 1851, and 
that BUch use was continued for several years after such invention. 
Oushman, as appears from the proof, is now about 70 years old. In his 
early manhoOd he studied, and afterwards for a short time practîced, 
medicine; but in 1848, or about that time, he became interested in teleg- 
raphy, and abandoned his profusion, and bas since followed the occu- 
pations of telegraph operator, constructor of telegraph lines, manufact- 
urer of lightning-rods, and manufacturer and patentée of divers devices, 
mainly, if not ail, pertaining to the application and control of the elec- 
tric current. His own account of the alleged invention of the téléphone 
by himself is that j in the spring of 1851, he was engaged in construct- 
tng a telegrapb Une from Racine westward to Beloit and other towus, 

> Dolbear r. X^phone Co., 8 Sup. Ct Bep. 77S. 
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and hÎ3 attention had also been attracted to a device called a "lightnîng 
arrester," intended to prevent the atmospheric eleetricity from passing 
over the telegraph wires and injuring the relay wires and other working 
apparatus of the telegraph office; and in order to indicate the présence 
of the atmospheric eleetricity upon the wires of the telegraph line, and 
thereby test the value and efficiency of this"lightning arrester," he con- 
structed an apparatus consisting of an electric horseshoe magnet, with a 
permanent magnet plaeed between the legs, and connected at the bend 
with the electro-magnet, and thèse magnets, so arranged with relation to 
each other, were plaeed in a wooden box, with the wires leading out- 
wardly from the electric coils, and with the open ends of the magnets ex- 
tending upward; and to the under side of the cover of the bo^^ directly 
over the ends of the magnets, was attached a thin pièce of sheet-iron, so 
located that when the magnets were heavily charged with the electric 
«urrent this sheet-iron plate would be drawn down in contact with the end 
•of the permanent magnet, and there held until released by hand. Two 
boxes or sets of this apparatus were made, one of which was plaeed un- 
der a bridge in a swamp some distance west of Racine, one of the wires 
from the magnets being connected with the telegraph wire passing the 
vicinity of the bridge, with the other wire serving as a ground wire, and 
the other box was plaeed in the office of the telegraph company in Ra- 
cine, and one wire from the magnets connected with the telegraph wire 
in the olfice, and the other with the ground. And soon after thèse mag- 
net boxes were so placed,"he discovered that he could hear in the office 
the peeping of frogs, or sounds like the peeping of frogs, in the swamp; 
and after the discovery of this fact, experiment, as he says, showed that 
the sounds of rapping on the lid of the box in the swamp could be 
heard in the office, or rapping upon the lid of the box in the office could 
be heard at the box in the swamp, so that messages or communications 
•could be interchanged between the two boxes by rapping, so as to indi- 
cate the Morse alphabet; and, as is claimed, some further expérimenta 
resulted in transmitting articulate words from one box to the other. He 
alsostates that, soon after the discovery of thèse phenomena, he, with the 
assistance of his brother, W. P. Cushman, and one B. T. Blodgett, con- 
fltructed four boxes substantially like those he had used to test the light- 
ning arresters on the telegraph line; that is, each box contained two coil 
electro-magnets, the lower ends of which were connected by a bar of soft 
iron between thèse electro-magnets, and connected with the soft iron cross- 
piece was plaeed a permanent steel magnet, the upper ends of ail thèse 
magnets being in the same plane and reaching nearly to the under side of 
the cover of the box. A small hole was made in the cover of the box di- 
rectly over the upper end of the permanent magnet, and attached by one 
•end only to the under side of this box cover, and in close proximity to 
the upper ends of the magnets, was a plate of thin sheet-iron, so located 
as to be interposed between the permanent magnet and the hole in the 
lid of the box. The wires from thèse electro-magnets extended to the 
outside of the boxes, so as to connect them with a transmitting wire and 
the ground wire. Thèse boxes were fastened upon two boards, one box 
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upon each enfl of the boards. With thèse boxes, he says, they (that is, 
himself, W. P. Cushman, and B. T. Blodgett) made experiments upon 
the telegraph wires on the line west of Racine, and succeeded in obtain- 
ing the transmission of articulate speech so as to be understood for a dis- 
tance of from half a mile to three miles. Afterwards, and during the 
summer of 1851, a wire was put up extending from the telegraph office in 
Racine to Thomas Wright's carpenter's shop, a distance of about 300 feet, 
and one of thèse boxes connected to each end of this wire, and, as is 
claimed, articulate words were transmitted through thèse boxes between 
the shop and the rear room of the telegraph office; the method of using 
the boxes being to speak into the hole in the cover through a funnel of 
stiff paper, or tin, so as to vibrate the sheet-metal plate which he called 
the "vibrator," which was located over the tops of the magnets; and 
while this wire was in use between the telegraph office and Wright's shop 
some experiments were made by one O'ren White with "vibrators" of dif- 
férent form and material, to, if possible, seeure the transmission of louder 
sounds through the boxes. Âfter a while the ënd of this wire, which 
had terminated in the telegraph office, seems to hâve been changed from 
the telegraph office to the watch repair shop of Oren White, which was 
located in Howland's book-store, about the same distance from Wright's 
shop as the telegraph office, and it is claimed that this wire and boxes 
continued to beused to transmit conversation, seemingly wholly to gratify 
the curiosity of whoever wished to use thera, for many months after they 
were thus put in position. 

It is further claimed that in the summer of 1853 W. P. Cushman 
lived on a farm about six miles west of Racine, and Blodgett had a shop 
in some part of the city of Racine, and as a telegraph line from Racine 
passed close to W. P. Cushman's house, one of thèse "talking boxes," as 
they were called, was placed in one of therooms of Dr. Cushman's house 
and another in Blodgett's shop, and a third in a building near the dwell- 
ing-house of Cushman on his farm, and thèse boxes were connected 
with the wire of the telegraph line, and that thèse boxes were used when 
the telegraph line was not in use for télégraphie purposes during the 
summer of 1853 to talk between Dr. Cushman's house and W. P. Cush- 
man's house, and between Blodgett's shop and the two Cushman houses; 
that intelligible orders or requests by articulate words were sent from 
the farm through thèse boxes to Dr. Cushman's house for the purchase 
of groceries and family supplies, for the repair of faim implements, and 
the interchange of the usual social and family inquiries; that in the 
summer of 1854 Dr. Cushman, Oren White, and others were engaged in 
the manufacture of wire cable for lightning-rods, in the city of Racine, 
and had a rope-walk for such manufacture, the extremities of which 
were several hundred feet apart, and thèse talking boxes were used to 
transmit orders by articulate words from one end of this rope-walk to 
the other. It is also claimed that further experiments were made with 
thèse boxes some time in 1855, by Josiah B. Cushman, a nephew of 
Dr. Cushman, and some changes made in the vibrator, so that better ré- 
sulta were obtainedj and that thèse talking boxes continued to be used 
v.35F.no.lO— 47 
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in two rope-walks, one in thé south part and the otlier in the north part 
of Racine, where this wire lightning-rod cable was made; that in the fall 
of 1857 Dr. Cushman reraovéd from Racine, and some part of his gooda 
were shipped to New Lishon, Ohio, among which were two of thèse 
"talking boxes;" that he went into the lightning-rod business in Cleve- 
land, Ohio, ,where he remained a few years, and thence removed to South 
Rend, Ind,, and from there he moved to New Lisbon, in 1865, and 
from 1865 to 1867 he was engaged in inventing, perfecting, and putting 
into practical use a System of eleetric fire-alarm apparatus in différent 
eities, among which wei^ Cleveland and Détroit. In 1867, or about 
that year, Dr, Cushman states that he met J, G. Chamberlain, Ira A. 
Chase, and some other persons, who had capital for which they were 
seeking investment, and whom the doctor was desirous of interesting in 
his fire-alarm business, and other business connected with the develOp- 
ment of his patents; and among other things he suggested the utilizatiou 
of his "talking boxes" as part of the apparatus of his fire-alarm System. 
With a view to such utilization, the doctor had the old boxes, which 
had been sent with his goods from Racine to New Lisbon in 1857, re- 
paired, and made an exhibition of their capacity to transmit articulato 
speech to Chamberlain, Chase, and others, in Leetonia, Ohio. The re- 
suit of this exhibition was not sûch as to satisfy Mr. Chamberlain and 
' thé other persons who witnessed it that thèse were adaptable to use in 
any way which could be made profitable, and none of them took any 
interest in the device. Not far from the time of this exhibition at Lee- 
tonia, Dr. Cushman gave some lectures on the Subject of electricity at 
Malvern, Ohio, and there exhibited thèse boxes, and, as it is stated, ar- 
ticulate words were transmitted through them. The testimony further 
shows that soon after this exhibition at Leetonia several companies or 
corporations were formed for the purpose of manufacturing and putting 
into use the fire-alarm apparatus, and other patented devices in which 
Dr. Cushman was interested. or which he had invented, and the busi- 
ness of thèse companies finally ooncentrated at Cleveland, Ohio, — Dr, 
Cushman going there to réside, and taking the boxes with him; and soon 
after that he put the boxes into the hands of Mr. George B. Hicks, an 
electrjcian of well known abjlity and expérience, to experiment \rath 
and improve upon them, if he ehould be able to do so, with the under- 
standing that, if he succeeded in making the desired improvements, 
Hicks was to patent the apparatus, and own one-half the patent. Hioka 
died iû May, 1878, without ha\âng reported to Dr. Cushman or the com- 
panies any improvements in thèse talking boxes, and so far as known he 
made none, and the boxes were nevèr returned to the doctor, nor reeeived 
by him, and, as the proof shows, they have never been able to find them 
in the hands of those representing the Hicks estate or elsewhere. Some 
time in 1879, after Dr. Cushman had seen the Bell téléphone operate, 
and became familiar with its mode of opération by using and experi- 
menting with it, he began to gîve out and intimate by articles in news- 
papers and in interviews with reporters of the press that he was the first 
inventor of the device covered by the Bell téléphone patents, and has 
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since thàt tMe.'witli irioré or less détail as to'particulàrs, asserted him- 
self to be thé first inventor, atid now the défendant company, which 
bears Dr. Cushman's iiame, and in which he is presumably largely in- 
terested, relies upon the proof it has adduced in this case of the doctor's 
invention to invalidate the Bell patent. 

The questions presented are purely questions of fact. If Dr. Cuâhman 
did actually produce and put in use, to the fuU extent claimed by him, 
the apparatus constructed as he describes his apparatus, so as to trans- 
mit articulate speech to a distance by means of an electric current, then 
I think there should be no doubt that such fact should défeat the Bell 
patents, as the apparatus described by Cushman is conceded to be substan- 
tiuUy identical in principle, construction, mode of opération, and resuit, 
with the Bell devices. It is conceded that in order to defeat a patent by 
proof ofprior knowledge aud use of the device covered by the patent, such 
proof must be so clear and satisfactory as to leave no room for reasonable 
doubt. Washhum v. Gould, 3 Story, 122; Wood v. MiU Oo., 4 Fish. Pat. 
Cas. 550; Coffin v. Ogden, 18 Wall. 120; Manufacturing Co. v. Haish, 10 
Biss. 65; Tdepkme Oo. v. Téléphone Co., 22 Blatchf. 531, 22 Fed. Rep. 
309; Oantréa v. WaUich, 117 U. S. 689, 6 Sup. Ct. Rep. 970. It is not 
my purpose to go into a complète analysis of the voluminous proofs in 
this casé. It is sufficient to say that there is no proof in the record, save 
from Dr. Cushman himself, of the construction and use of the first ap- 
paratus described by him through which he heard, in the office at Ra- 
cine, the peeping of frogs in a swamp several miles away, and which, as 
he says, led Up to the experiments by which he, with the assistance of 
his brother, W. P. Cushman, and B. T. Blodgett, màde the operative 
téléphones of 1851. The évidence in this case is quite convincing that 
Such an apparatus as he describes his lightning tester to hâve been would 
not transmit the peeping of frogs or articulate speech, as the glass plate 
which he says covered the top would hâve entirely excluded the sounds 
from the magnets. Both W. P. Cushman and B. T. Blodgett, who, it 
is claimed, aided in the construction of the four talking boxes in the 
summer of 1851, are dead, and the only witnesses, aside from Dr. Cush- 
man himself, who testify to the opération of thèse boxes prior to their be- 
iûg put into the short line terminating at Wright's shops, are workmen 
said to bave been employed in putting up the telegraph line from Ra- 
cine westward; and, waiving ail inference from the proof in the case that 
the memories of thèse witnesses hâve been trained by artful suggestions 
from persons interested to manufacture testimony in this case, I think 
there is nothing shown by their testimony to hâve beeU accomplished by 
thèse experiments which could not be attributed to the action of a de- 
vice operating as an acoustic téléphone, or the ordinary relay telegraph 
instrument then in use to transmit signais by clicks. That some kind 
of experiments were made in the présence of thèse witnesses is probably 
true, as I cannot believe that thèse men would intentionally swear falsely 
upon the subject; but I do seriously doubt whether they witnessed at 
that time ail ihe results to which they now testifj'. After thèse expéri- 
menta upon the line, we hâve the line from the back room of the Racine 
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telegraph office, and from Oren White's watch repaîr shop to WrigLt's 
carpenter's shop, and the experiments there. That such a wire was run 
from one or both of thèse places to Wright's shop I cannot doubt, from 
the testimony adduced in that regard; and I think it possible that some 
words may hâve been transmitted from one end to the other of this wire; 
but this resuit can easily be accounted for by the action of the device as a 
simple acoustic téléphone, as the line ran direct from one point to the 
other, and the distance was only about 300 feet; and the same may be 
said of the exhibitions made at Searle's tavern, which are referred to in 
the proof. The next alleged use is that of the wires between Dr. Cush- 
man's house in Racine, and the farm of W. P. Cushman, six miles away. 
The proof as to this use rests upon the évidence of Dr. Cushman alone, as 
ï do not think the attempted corroboration of bis testimony by Josiah 
B. Cushman's testimony is reliable. The practical use of thèse talking 
boxes in the factories where the lightning-rod cable was made in 1854 
and 1855 does not show results which may not hâve been obtained by 
the acoustic téléphone, or thèse boxes and wires operating upon the 
acoustic principle alone; and the proof shows that beiore the boxes were 
used they could hear the man at the extrême end, 500 feet away, talking 
to himself, and the fact of so hearing suggested the use of the talking 
boxes for signal purposes. The uses of the old boxes sent from Racine: 
in 1857 to New Lisbon, Ohio, at Leetonia, Malvern, and New Lisbon, 
show about the same results obtained in thèse experiments or exhibi- 
tions as were shown in the same boxes at Racine. It dues not appear 
that the boxes had been in any degi-ee improved in their structure, or 
mode of opération changed, from the time the boxes left Racine. It is 
true, they were repaired by one Burns, but no new feature seems to hâve 
been introduced into theni ; and after such repair an exhibition of their 
talking capacity was made in the présence of Mr. Chamberlain at New 
Lisbon, and no words could be heard through them. 

My conclusion from a careful reading and considération of this masa 
of testimony is that Dr Cushman did make, with the aid of W. P. Cush- 
man and B. T. Blodgett, in Racine, during the summer of 1851, a de- 
vice containing magnetic coils, throngh which spoken words could be 
and were transmitted at short distances. That the transmission was 
faint, and the words difRcult to hear, and the attempt to talk through 
them was often a total failure; and occasionally, when ail conditions were 
favorable, at most only a partial or meager success was obtained. That 
thèse boxes were open for experiment between White's shop and Wright's 
carpenter's shop, by the curions, and any one was at liberty to use them, 
but were so imperfect and unsatisfactorj'' in their opération as to attract 
no spécial attention, and suggested to no one who used or heard of them 
their value for any practical use or purpose. That in 1854 or 1855 Jo- 
siah Cushman and Joseph B. Cushman made attempts to improve thèse 
boxes by changing the shape and material of the vibrators, and that thèse 
boxes with the improved or new vibrators were put into the wite-rope 
factories, but no substantial improvement was made in them; and that 
the boxes sent to New Lisbon in 1857 worked no better than those con- 
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structed with the aid of W. P. Cushmaa and Blodgett in the summer of 
1851. Thèse two boxes sent to New Lisbon Dr. Cushman had repaired 
in 1867, and exhibited them at^New Lisbon, at Malvern, and at Leetonia; 
the exhibition at Leetonia being made for the substantial purpose of 
attracting the attention of intelligent men like Chamberlain, Chase, and 
the other persons who had met there to witness this exhibition, with the 
purpose that, if there was any promise of utility in the device, it should 
be patented, and made available with the other patents of Dr. Cushman, 
in which thèse persons were, or expected to become, interested; and yet 
the performance was not such as to suggest to any of thèse persons who 
witnessed the experiment with the device, either at Leetonia or at other 
places where Dr. Cushman exhibited it, as to attract attention, or sug- 
gest to any one its practical utility. It must be remembered that this 
exhibition at Leetonia, and the others testified to, in Ohio, were made 
after the close of the late civil war, when money was plenty, and spécu- 
lation rife, and it can hardly be deemed probable that, if the perform- 
ances of this device had been such as are described to hâve been realized 
by Dr. Cushman on the six-mile line in 1853 and 1854, that some one 
would not hâve seen its value, or its possibilities for improvement, and 
hâve been wHling to take suflScient interest in it, and aid Dr. Cushman 
in securing a patent upon it and developing it for use. AU persons who 
are old enough to remember the condition of the art of telegraphy in 1851 
will bear in mind that at that time messages were sent by means of the 
dots and dashes of the Morse alphabet impressed upon a strip of soft pa- 
per as it unwound from a ree); for at the alleged date of this invention 
operators who were guided solely by the sounds of the click of thë tele^ 
graphie instruments were at leastrare, if not unknown; and in this con- 
dition of the art of telegraphy it seems to me that the discovery of a de- 
vice by which spoken words could be transmitted through the aid of the 
electric current must hâve attracted gênerai attention, if the performance 
had been such as to even promise success. That the Cushman boxes of 
1851, 1853, 1854, 1855, and 1867, even if they operated upon the prin- 
ciple now embodied in the Bell téléphone, as covered by thèse patents, 
were rude and imperfect structures, conta^ning, at most, only the proph- 
ecy of possible future usefulness, is abundantly shown by the proof 
from the experiments made with the reproduced boxes hère in proof, 
although I cannot divest mj'self of the conviction that thèse reproduced 
boxes are much more perfect in their organization than any of the original 
boxes made and experimented with there and elsewhere, as thèse repro- 
duced boxes were made by men who hâve for years past been engagea in 
the manufacture of perfect téléphones according to the présent highest 
state of the art, and such manufacturer could hardly make as rude inétru- 
ments as must hâve been made by Dr. Cushman, W. P. Cushman, and 
Blodgett, in 1851 and the succeeding years. Dr. Cushman was a tele- 
graph operator and electrician, and a somewhat multifarious inventor and 
patentée in the field of electrical art, and must hâve had some of that 
sanguine tempérament and Imaginative mind which characterizes the in- 
ventor; and his career, as disdosed by the proof, shows him to hâve been 
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a sagacipus and in many reâpects capable business man, and I can hardly 
conçoive it possible that, if ,he had succeeded in sending articulate speech 
for a distance of six miles by bis device, so as tb utilize it for errands 
and social purposes, he would not bave realized that it was even then, 
in its then state of development, of sufficient value to be covered by a 
patent, as he was then doing with his other inventions. 

I do not intend to be understood as intimating that Dr. Cushman, 
and Joseph Cushman, and Josiah B. Cushman, who are the principal 
witnesses for the purpose of supporting the défense in this case, bave 
deliberately and willfully committed perjury in their testimony. The 
impression made upon my mind is that Dr. Cushman was very near, in 
1851, to the discovery and invention which Bell made in 1876, or per- 
haps a few months earlier; and when he, in 1877 and later, became fa- 
miliar with the construction of the Bell téléphone, and sawby how little 
he had missed the same great resuit in 1851, his imagination, made per- 
haps morbidly active by seeing how much of famé and profit he had 
missed, bas clothed what he did in those past years with a light reflected 
from the success of olhers, and his statements of what he did then bave 
unconsciously colored the testimony of many of those he bas oalled to 
support him. Nor do I care to comment upon the many inconsisten- 
cies, as shown by the proof, in the statements and conduct of Dr. Cush- 
man since he began to put forward his claims to this invention , nor to 
the contradictions of his testimony in sorae material particulars, which 
are found in the record. At the time of the exhibition of his talking 
boxes in Racine, from 1851 to 1855 or 1856, Racine was a city, as 
shown by the public archives, of from five to eight thousand inhabitants, 
presumably with the usûal proportion of intelligent, capable, and far- 
seeing men which characterized the then growing towns and cities of the 
north-west, and it seems to me incomprehènsibly strange that thèse boxes 
could hâve been on public exhibition for a year or more at one of the 
book-stores of the city, where ail were at liberty to use and experiment 
with them, and bave attracted so little attention as they seem to bave done, 
if they could and did transmit articulate speech. The city had at that 
time, as the proof shows, one, and presumably more than one, newspar 
per, and yet no paragraph alluding or calling attention to this marvel of 
modem science bas been found in the files of such paper or papers, and 
yet we bave the significant fact that several, if not ail, of Dr. Cushman's 
other inventions were the subject of paragraphs in one of the current 
newspapers of the city. I hâve no doubt from the proof that the ma- 
chines made by Dr. Cushman, W. P. Cushman, and B. T. Blodgett, in 
1851, were, in ail practical respects, as good as any that were made aft- 
erwards by Dr. Cushman, or those who assisted him. Oren White tried 
to improve them, and afterwards Josiah B. Cushman made an effort in 
the same direction, but they were so imperfect in their opération as to 
ofFer no promise to any one of their future possibilities. 

Thèse considérations compel me to the conclusion that air the testi- 
mony, when taken together, falls far short of establishing beyond rea- 
sonable doubt the fact that Dr. Cushman in 1851 invented the téléphone; 
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that what was done by him must and should be treated as, at best, only 
an abandoned experiment. I do net think the testiniony, when fairly 
considered, shows that Dr. Cushman produced at Racine or elsewhere, 
prior to the invention of Bell, a practical operative téléphone of any kind. 
He gave the world nothing. What he did, if he did anything but make 
an acoustic téléphone, was suffered to die in the embryo or germ before 
any valuable or usefnl fruition. I do not, from the proof, believe that 
the machines raade by him during thèse expérimental years were so far 
perfected as to be of any practical value, or to even suggest that they might 
be 80 improved as to become valuable and usefuL If a word could be oc- 
casionally transmitted through them, the resuit seems only to hâve excited 
curions wonder among the youth, and did not challenge the attention of 
practical men, as did the first exhibitions of the Bell device. When the 
Bell téléphone was brought to the attention of the public, its value and 
possible utilities were graspéd at once. It was accepted as a great in- 
vention, by the gênerai public, as soon as its opération was seen; and I 
can see no reàson why the public would not as readily bave compre- 
hended its advantages and value in 1851, as in 1876, had the machine 
been so far developed as to give substantial promise of what Bell accom- 
plished. It may also, I think, be pertincntly asked why some of thèse 
witnesses, besides Dr. Cushman, who bave testified to the performance 
of thèse talking boxes, did nbt at once, on the publication of Bell's invenr 
tion, corne forward and deny bis claim as the original inventer of the 
téléphone, and call public attention to the fact that Dr. Cushman had 
made the invention more than a quarter of a century earlier; but none 
of thèse witnesses seem to bave recalled the wonders they had seen and 
heard in 1851 until their memories had been refreshed and prompted 
by Dr. Cushman. A decree may therefore be prepared for an injuno- 
tion and accounting, according to the prayer of the bill. 



Howard et al. v. St. Paul Plow- Works et al. 

.OireuU Court, D. Minnesota. August 10, 1888.) 

Patents pob Inventions— Novblty—Harkows. 

Letters patent No. 178,461, issued June 6, 1876, to J. B. PerWnson, for an 
improvement in harrows, consisting of a combiDation of three harrows, t^e 
two outer ones being reversed andcomposedof parallelbeams, thecenterone 
being A-shaped, iSûd ail three being connected by links with an equalizing 
bar or evener, are nOt void for want of novelty. 

Same— Inpkingement. 

The above patent isinfringedby harrows manufactured under letters pat- 
ent issued to J. H. Harris, October 21, 1884, having the combination of the 
two outer reversed diagonal harrows with an A-shaped center harrow, the 
différence in construction of the center harrow in having several of its bars 
parallel, and the diflEerence in Connecting the harrows to the evener, not being 
eufflcient to makë a new élément in the combination. 
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8. Same— Rewbf against iNFamqiEMENT— Corporations— Opficers. 

WJiere the ofBcers of a corporation are made eo-defendants iu an action for 
Infrlnsèment of letters patent, a decreo for an injonction and aocounting will 
not issue against tliem individuallywhere the corporation is sol vent, and tliey 
hâve not as individuala violated, and are not threatening to violate, any rights 
of complainant. 

In Equity, 

This is an action brought by Harlan S. Howard and Ellen F. Perkin- 
6on, as administratrix of the estat^ of John E. Perkinson, deceased, 
against the St. Paul Plow- Works, Osinon Lunn, Henry H. Miller, Will- 
iam Dawson, Frederick C. Miller, Amherst H. Wilder, Charles H. Big- 
elovv, and John Kerwin, to restrain infringement of letters patent No. 
178,461, and for an accounting. 

Prackelton <k Careins, for complainants. 

John B. & W. H. Sanborn, for défendants. 

Shiras, J. On the 6th day of June, A. D. 1876, letters patent No. 
178,461 were issued to John E, Perkinson for an improveraent in har- 
rows, and on the 17th day of Mareh, 1883, the right to manufacture and 
sâl such improved harrows throughout the United States was transferred 
and assigned.by the patentées to Harlan S. Howard. The bill filed in 
the présent case charges that the défendants are infringing upon com- 
plainants' rights by manufactùring and selling harrows which include the 
ihvention patentée! to said John E. Perkinson, and an injunction and ao- 
counting are prayed for. Substantially the défense is rested upon the 
t'wo grounds of invalidity of the Perkinson patent, and a déniai of the 
ihfringement complained of ; it being claimed that the form of harrows 
manufactured by the défendant corporation does not embrace the com- 
bination covered by the patent issued to Perkinson. The patent to the 
latter covers a combination of three harrows, the two outer ones being 
reversed and being composed of parallel beams, the center harrow being 
A-shaped, and ail of the harrows being connected by links with an equal- 
izing bar or evener, the beams of the reversed outer harrows having the 
same inclination as the corresponding side beam of the center harrow. 
The évidence abundantly showS that harrows thus made are capable of 
efficient work upon side hills and uneven ground as well as upon level 
fields. The several sections, being unconnected with each other, are 
free to conform readily to the surface over which they are severally pass- 
ing, and each section is easily raised, when necessary, to free it from ac- 
cumulated rubbish. Harrows of this construction are also substantially 
free from the defect of tracking; that is to say, the teeth in the several 
bars will nût get into Une and thus make only one Une or furrow in the 
ground for each bar. ,The évidence shows that many efforts had been 
made tp construct harrows that would cover wide spaces, and yet thor- 
oughly accomplish the work intended, and many devices to that end 
hâve been patented, yet none seem to hâve met with much favor until 
the form of harrow covered by the Perkinson patent was brought into 
use. It is not seriously questioned by défendants' counsel that this form 
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of harrow has, since its introduction, taken the lead in extent of usé in 
the west, and is constantly growing in favor; but it is claimed that there 
is a want of novelty in it, beoausè its essentials had previously been 
known, and, while it is an improvement upon those previously made. 
that such improvement is mechanical, and not inventive. The burden 
of overcoming the prima fade case made out by the production of the 
patent is, of course, upon the défendant, and the défense of a want of 
novelty must be clearly established before a court will be justified in set- 
ting aside the patent on tbis ground. Coffin v. Ogden, 18 Wall. 120; 
Shirley v. Sanderson, 8 Fed. Rep. 908; Walk. Pat. § 76, In the answer 
of the défendant corporation it is averred that the principle and combina- 
tion patented to Perkinson had been previously invented and described in 
the several patents, No. 55,351, issuedto William S. O'Brien; No. 62,769, 
toB. G. Myers; No. 106,677, to George H. Ellis; No. 57,851,' to Everal 
Bradley; No. 74,626, to E. Stellar; No. 135,464, to Hiram Cartwrigbt; 
and No. 154,792, to Friçdman. In addition to thèse patents named 
in the answer, défendants also introduced in évidence patent No. 26,731, 
to Cheasebro; No. 180,617, to Moore; and No. 153,225, to Spies, — for 
the purpose of showing the condition of the art at the time th« Perkin- 
son combination was patented. The various devices found in the sev- 
eral forms Covered by thèse différent patents sufficiently show that many 
persons were endeavoring to solvç the problem of producing a harrow 
of such a combination of parts as would enable it to cover a large extent 
of ground, and yet conform to an uneven surface; y et it no less clearly 
appears that none of the forms produced accomplished the objeets airned 
at, unless it was that patented to Spies in July, 1874. This form «f 
harrow consisted of two diagonal harrows attached to an evener, the bars 
in the harrows being parallel. It is adœitted that by adding additionàl 
sections a greater width of ground can be covered. The Spies forin oi 
harrow lacks the center A-shaped section found in the Perkinson harrow, 
and, as already said, the bars of the sections are parallel, and not ré- 
versed, as in the outer sections of the Perkinson model. While there 
can be no question that the Spies form is an improvement over those 
preceding it, and that harrows constructed of this form are capable of 
efficient work, yet it is no less clear that the Perkinson harrow présents 
a dififerent combination, in that it embraces the conception of reversing 
the outer sections of the harrow, thus changing the direction of the sev- 
eral bars composjng thèse outer sections from a parallel to a converging 
direction, and introducing the middle A-shaped section; the several sec- 
tions being so fastened to the evener that the draft is perpendicnlar 
thereto, the rear end of the entire harrow being broader than the front 
end. The practical results produced by this combination are that the 
harrow readily conforms to uneven surfaces, and, when used upon a side 
hill, the teeth do not track, and it is in the latter particular that' the 
Perkinson specially differs from the Spies harrow in actual use. There 
is therefore to be found in the Perkinson harrow a combination of parts 
other and différent from that appearîng in the Spies and ail preceding 
forms, and productive of sufficiently novel results to sustain the Perkiii- 
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son pateiit against the charge o'f want of patentable novelty, and we are 
thus brought to the question whether the harrow manufactured by the 
défendant corporation is in fact an infringement Of that patent. 

In the form of harrow manufactured by the défendant corporation are 
found three sections, the outer ones reversed, and the center one A-shaped 
in its gênerai contour. It is not questioned that the gênerai results ob- 
tained by this form of harrow are not roaterially différent from those 
produced by the Perkinson harrow. The différences in construction 
mainly relied on as an answer to .the charge of infringement are in the 
shapeand mode of constructing the center section, and in the coupling 
of the same to the evener. The center section in the form of harrow 
manufactured by défendant is, as already stated, A-shaped, in that the 
outer side-bars converge towards the front end; laxxt it differs from the 
form used in the Perkinson patent in the arrangement of the inner bars, 
having several that are parallel. This différence in the arrangement of 
thèse inner bars does not change the gênerai form, office, or mode of 
opération df the center section sufiieiently to make it a new élément in 
the combination. This section in both fornis of harrow is placed be- 
tween the reversed outer diagonal sections for the purpose of covering 
the space that would otherwise not be covered, and, while the form of 
the center section in defendant's harrow may be an improvement in 
some minor particulars over that nsed in the Perkinson harrow, still the 
gênerai purpose subserved therëby is identical. In other words, the 
harrow manufactured by the défendant company includes the combina- 
tion invented and patented by Perkinson, and the mère changes in the 
inner bars lOf the center section as used by the défendant, and in the ar- 
rangement of the teeth therein, will not avail to defeat the charge of in- 
fringement; and the same is true of the claimed différences in the mode 
of attachiag the sections to the evener. Even if it be admitted that the 
defendant's form of harrow manufactured according to the patent issued 
to J. H. Harris on October 21, 1884, does in some respects vary from 
that patented by Perkinson, still it cannot be denied that it présents the 
combination of the two outer reversed diagonal harrows, with a third or 
or center harrow intended to cover the space that would otherwise be left 
uncovered between the outer harrows, ail the sections being independ- 
ently attached to one evener; and that thereby the défendants in fact 
include in the harrow by them made the practical results derived from 
the Perkinson combination, by using substantially the same means. 
This being so, it foUows that such use is an infringement of complain- 
ants' rights under the Perkinson patent. ' 

, The président and directors of the St. Paul Plow- Works hâve been 
made co-defendants with the corporation in this proceeding, and a decree 
against them individually is sought by complainants. It.is not shown 
in the évidence that the persons named hâve, in their individual capac- 
ity, manufactured or sold any harrows, or that they hâve individually 
derived any profit or advantage therefrom. They hâve severally an- 
Bwered the bill of complaint, and the question is whether a decree, either 
for an iiyunctian or for an accounting, should be granted against them. 
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In cases whereia it appears that the name of a corporation îs used as a 
mère shîeld or co ver for the protéètion against liability of the real par- 
ties in interest, or where by reason of the insolvency of the corporation 
a decree against it would be futile, a court of equity may doubtless en- 
tertain a bill and give relief against those b)' whom the affairs of the 
corporation are managed, and who, in that capacity, hâve been active 
in violating the rights of a patentée; yet thèse are cases presenting spé- 
cial features, and it does not foUow that in other crises such relief will 
be granted against the officers of the corporation. In the case now un- 
der considération it is not proven that the défendant corporation is in- 
solvent, nor that the défendants, Lunn, Miller, Dawson, étal., as indi- 
viduals, bave violated any rights of complainants, or that they by man- 
ufac, jring and selling harrows which are infringements of the Perkinson 
patent hâve deprived complainants of any gains, or that they bave them- 
selves reaped any profits therefrom. Ail the àcts chargea against them 
are acts donc in carrying on the business of the corporation, for the ben- 
efit of the corporation and its stockholders; and under sùch circumstances 
no reason is perceived why a decree, either for an accounting or for an 
injunction, should be rendered against them as individuals. The de- 
cree for an injunction against the corporation is binding upon its officers 
and agents, without niaking them personally parties to the bill, and so 
also the decree for an aecount can be made fully operative without their 
présence as parties. It is not claimed by complainants that the indi- 
viduals named hâve been manufacturing or selling harrows, or that they 
purpose so to do in violation of complainants' rights. Why, then, ■ 
should the court enjoin them from so doing, and thus put the costs qî 
such injunction upon them? It is not shown that for any reason a de- 
cree for an accounting and an injunction against the corporation^ alone 
will not fully protect the rights of complainants herein. Why, then, 
should writs of injunction be issued and served upon the individual de- 
fendants, thereby increasing, for no purpose, the costs to be paid by the 
corporation? In the absence of any reasqn justifying the making the 
individuals nam.ed parties défendant hereto, it must be held that as to 
them the complainants hâve failed to make out a case, either for an in- 
junction or accounting, and therefore as to them the bill must be dis- 
missed at the costof complainants. As against the défendant corpora- 
tion the decree will be for an injunction and for an accounting. 
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BrADLEY & HOBBAED MaNOT'û Co. V. CHARLES PaBKEB Co. 

{Cireuii Court, D. Uonnecticut. July 20, 1888.) 

1 Patents fob Inventions— Patentability — Chandeliees. 

The invention covered by Içtters patent No. 205,068, of June 18, 1878, fssued 
to John A. Evarts, for an improvement in extension chandeliers, consisting 
of a vertical rod with certain engaging déviées in an inner tube, and an outer 
tube with notches or perforations therein, in which the device connected with 
the vertical rod Works in adjusting the chandelier, is a patentable novelty, 
and anticipated what is substantially the same device claimed to bave been 
invented by one Charles H. Carter, and covered by a patent issued June 13, 
1876, to said Carter and J. E. Browne. 
2. Same— Inphingement. 

The Evarts patent is infringed by a device constructed underletters patent 
No. 301,861, dated July 15, 1884, issued to F. A. Ohapman and R. A. Wooding, 
, each having a vertical rod working in an inner tube togethér with an outer 
■ tube, the Evarts device having a boit, which locks the two tubes in adjusting 
the chandelier, while the Chapman bas a cam or lever pivoted at the upper 
end of the inner tube, which automatically actsto clamp the tubes, and hold 
them in the desired position. 

In Equity . On bill for an injunction for the infringement of a patent. 
OTUirfes fî. MteAe/i, for plaintiff. 
' Charles R. IngersoU, for défendant. 

Shipman, J. This is a bill in equity based upon tbealleged infringe- 
ment of ietters patent No. 205,068, dated June 18, 1878, to John A. 
Evarts, assigner to the plaintifF, for an improvement in extension chan- 
deliers. The application for the patent was filed November 6, 1876. 
The invention related to an improvement in extension chandeliers, with 
spécial, référence to the fixture for which lëtters patent No. 142,107, 
dated August 26, 1873, were granted to Liverus HuU. In this fixture 
the inner and stationary rod was fixed to the ceiling, and the outer tube, 
to which the lamp was suspended, slid thereon. Fixed to the upper 
part of the"tube was a tubular head, between whose prongs a lever-brake 
\*às pivoted. The rod extended through this brake. A helical spring 
fixed to the braké drew it down so as to cause it to gripe upon the rod. 
Applied to the 'brake was a stifF rod which extended down to the lower 
part of the chandelier. By pressing the rod upward the force of the 
lever-brake spring- was overcome, and the brake wasmoved, so as to re- 
lieve the stationary rod from its gripe in order to permit the tube to be 
slid upward or downward upon it. This outside rod was not orna- 
mental, was a somewhat awkward and inconvénient method of adjusting 
the élévation of the chandelier, and the object of the Evarts invention, 
as expressed in his patent, was to introduce the rod and the mechanism 
for adjusting the élévation within the central tube. The invention con- 
sisted, the spécification said: 

"In constructing the outer tube with perforations or notches, combined 
with a trànsverse boit orpawl in the inner or sliding tube, with a bell-crank 
lever and central rod to actuate the said boit; also, in a vertical rod movahle 
wifchin the central shaft, and in connection with the device which engages or 
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disengages the adjustable part, to allow the adjustment of the élévation of the 
chandelier, ail as more fully hereinafter described." 

The claims are as follows: 

"(1) The combination of the outertube, A, constructed with one or more 
notches or perforations, /; the inner tube, B, with the boit or pawl, a, ar- 
ranged therein; the lever, b, and the central rod, d, — ail substantially as set 
forth. (2) In an extension chandelier, a vertical rodmovable within the cen- 
tral shaft, and In connection with the device, which engages or disengages 
the adjustable part to allow thé adjustment of the élévation of the chandelier, 
substantially as described." 

At the date of the Evarts invention extension fixtures were old in which 
the sliding tube could be and was fastened to the stationary rod at dif- 
férent points, by some sort of frictional device, usually within the tele- 
scopic stem, but not bj' means of a central rod, in addition to the slid- 
ing and stationary tubes. Evarts first took the vertical rod, which, in 
the Hull patent, and the patent to Hiram Tucker of August 17, 1869, 
was exterior to and upon one side of the chandelier, and placed it inside 
the central shaft, and connected it with devices which regulated the élé- 
vation of the chandelier. His first claim was for the vertical rod, and the 
particular described method of eonstruction of the outer and inner tubes 
and of the engaging devices. The second claim was for the vertical central 
rod, in combination with the devices, substantially as described, which en- 
gaged or disengaged the adjustable part, or with other known équivalent 
or known substitute devices therefor. The first claim required the outer 
tube to be constructed with notches or perforations, and required the boit 
or pawl which was attached to the inner tube. The second claim re- 
quired the vertical rod, and included known substitutes, or known équiv- 
alents, which accomplished the same resuit and which was efîected by the 
described notches or perforations and lever and pawl. The improvement 
in extension chandeliers which was patented by letters patent dated June 
13, 1876, issued to Charles H. Carter and James E. Browne, consisted 
of the Evarts vertical central rod, which operated upon lever-like cams, 
pivoted by their inner ends to its upper end. The lifting of the vertical 
rod released the cams from bearing against the tube Of the chandelier, 
and allowed the sliding tube to be loweredat will. This device waspre- 
cisely upon the principle of the Evarts improvement, and, had it been 
invented earlier, would hâve deprived the Evarts patent ofanyjust claim 
to novelty; but the testimony in this case showed that the resuit which 
was reached upon the interférence in the patent-oflBce, between Evarts 
on the one hand, and Carter and Browne on the other, was correct, and 
that Evarts' invention, which was reduced topracticein April, 1875, an- 
ticipated what they styled their "joint invention" in November, 1875. 

The défendant vigorously attacks the truth of Evarts' testimony in re- 
gard to his hanging in his parlor, in April, 1875, a lamp like that de- 
scribed in his patent, upon the ground that the story is inconsistent 
with natural probabilities, and with the ordinary conduct of men, and, 
unless better supported by additional testimony, should not be believed; 
but I do not perceive adéquate reason to doubt its truth, while, on the 
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eontrary.it seenls a natural and reasohable story. ' The défendant next 
iiisists that the invention of Charles H. Carter, one of the joint patentées 
of the Carter and Brown fixture, anticipated the Evarts invention. Car- 
ter's alleged sole invention was conceived of in February, 1874, and his 
first model was finished in July or August, 1874. That model was taken 
to pièces, and some of its parts were put into a new model, and the other 
parts were thrown away. In this manner other models were succes- 
sive]y made, not ail like each other, until one remained in existence, 
which was shown to James E. Browne in October, 1875, who made cer- 
tain suggestions, which resulted in a model which was made in Novem- 
ber, 1875, and was considered their joint invention or improvement, and 
for which theyjointly applied for a patent ou April 28, 1876. Carter's in- 
vention, asdescribed in his Subséquent sole application for a patent, and 
asillustrated in his first model, eonsisted of an outerstationary tube, an in-, 
ner sliding tube, and a central vertical rod, to the upper end of which was 
was hinged a wedge. The inner surface of the wedge moved upon the up- 
per beveled surface of the innertube, so that, as the wedge was moved up- 
ward by the rod, it and the inner tube moved freely in the outer tube, 
but upon the removal of force from the rod , a spring which surrounded its 
lower end pressed the rod downward, which pressed the wedge ou tward, 
and it was brought in contact with the outer tube, and held the two 
tubes in, place. The model whioh Carter showed Browne had an out- 
side tube, an inside tube, with two cams pivoted on its upper end, and 
a central rod having a quarter-turn thread at its upper end. The cams 
were operated upon and were releaaed by the turning of the central rod, 
instead of by pressure upon it. Browne suggested that the cams should 
be pivoted upon the central rod, which was donc, and the movement of 
the rod was thereafter vertical. Neither model of Carter's was ever a 
working model, ôr an actual chandelier. In December, 1875, a full- 
sized chandelier of the Carter and Browne pattern was made. The exam- 
iner of interférences decided the Carter and Browne interférence in favor 
of Evarts, on July 7, 1877, and on July 27, 1877, Carter alone appiied 
for a patent. It thus appears that, although Carter got an idea of an 
invention in February, 1874, he never reduced it to practice, but it was 
indicated only in erude models; the locking devices being of diflerent 
methods of construction until afterihe and Browne came together. Upon 
his own testimony, he completed or perfected nothing. He conceived 
the idea of a centrally-inclosed movable rod for operating a checking de- 
vice, and made a model in which the rod was attached to a wedge, and, 
when pressed or pushed, operated upon it, and brought it in contact 
with the outer tube. He destroyed that model, and made others, in 
the last of which two cams were attached to the inner tube, and were re- 
leased by the turning of the rod. The inehoate invention remained in 
this condition until Browne hecame interested in it; and, at his sugges- 
tion, the original, idea aeems to hâve been taken up again, and two cams 
were used, which were attached to the central rod, and were operated 
by ite upward movement. Up to this time différent methods of carry- 
ing out the idea had been thought of, but the invention was undeveloped 
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and uncompleted. He was not necessarily prevented from completing 
it. In 1874 he was an inventive youth of 16 years of âge; and from 
that time until 1877, he was engaged, with his father, in the manufact- 
ure of telegraph instruments, and of electric bùrglar alarms, and in elec- 
trical business. In and after 1874 he Invented a burglar electrical alarm, 
for which letters patent were granted April 23, 1878, upon an applica- 
tion filed April 20, 1877. During this time the father and son were pecun- 
iarUy embarrassed, but it does not appear that poverty prevented him 
from perfecting the chandelier invention. He did not perfect it because 
his mind was more earnestly interested and actively employed in other 
mechauical subjecta, and the chandelier was a thing one side of his régu- 
la.r business. Meantime Evarts had completed and reduced to practice 
his invention. In Hubd v. Dick, 28 Fed. Rep. 132, I had occasion to 
quote the more important décisions in this country ùpon the necessity of 
the first in ventor's reasonable diligence in reducing his mental concep- 
tions to practice, and embodying them in some useful form. From 
those décisions it appears that there is no adéquate reason for the con- 
tention that Evarts was not, in law, the first inventor, while the history 
of the art clearly shows that the second claim, as construed, was a pat- 
entable invention. 

The extension chandeliers of the défendant are made under letters pat- 
ent No. 301,361, dated July 15, 1884, to Frank A. Chapman and 
Ralph A. Wooding, assignors to the défendant. The device consists of 
an outer tube fixed to the ceiling, an inner sliding tube which carries 
the lamps, and is provided near its upper end with an opening, and a 
shoe which fits the opening, but has free motion. A cam or lever is 
pivoted at the upper end of the inner tube. One arm of the cam opér- 
âtes upôn the inner face of the shoe. To the opposite end pf the cam 
is attached the central rod. By puUing upon the rod, the cam is turned, 
s6 as to reliéve the shoe, and the inner tube can be moved up or down. 
When the rod is released, the cam automatically acts to clamp the tubes. 
The device déseribed in the Evarts patent is a boit which positively locks 
the two tubes together. In the defendant's device the action of the carp 
ilpon the shoe, which looèely rests in the opening of the inner tube, 
clamps the two tubes together. The cam could be used without thè 
shoe, which is for the purpose of protecting the outer tube from being 
scratiEhed, and ofafibrdinga larger and more secure clamping surface. 
This cam has the clamping efifect of the caras of the Carter and Browne 
patent, instéad of the more positive locking effect of the Evarts boit; but 
the patentées borrowed the main idea of the Evarts patent, which was 
the introduction within the central shaft of the vertical rod, and the 
mechanism connected there\?ith for adjusting the élévation of the chan- 
delier; and the cam mechanisnà of the one was a well known équivalent 
for the locking mechanism of the other. Let there be a decree for an 
injunctioh against thé use of the second claim, and for an accounting. 
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Easteen Paper-Bag Co. v. Nixon et al. 
(Oireuit Court, S. B. OMo, W. D. July 27, 1888.) 

1. Patents for Inventions— Abandonment — Description of Pboobss in Ap- 
plication POB Machine Patent. 

Description of a process in an application for a mactiine patent does notcon- 
stitute an abandonment ordedication to the public of such process, so as to 
estop tbe inventer from spbseqaently obtaining a patent for the process, if 
applied forwitiiin twoyears from tbë date of the machine patent. Following 
Paper-Bag. Go. v. Paper-Bag (7o., 30Fed. Rep. 63. 

8. Same— Inpbingbment— Preliminart InjunctiOn. 

Upon motion for a preliminary injunction against the infringement of a pat- 
ent, àll the questions arising upqn opposition to said motion having been set- 
tled favorably to complainantiin a suit between said complainant and others, 
in another court, but a later décision of the suprême court in another case 
being thought to conflict with the former, where the défendants are engaged 
in an extensive manuf acturing business, which would be entirely broken up 
by a temporary injunction, so that it could not be restored in case of a final 
décision in their favor, thus working défendants an irréparable injury, they 
shoûld be allowèd to give bond conditioned to satisfy the decree of the court 
against them for damages by infringement pending the suit, in case any be 
rendered; and in default of sudh bond within a fixed time, such injunction 
should be granted. 

In Equity. Motion for preliminary injunction. 
Bill by the Eastern Paper-Bag Company against Thomas Nixon and 
others, to restrain the alleged infringement of letters patent. 
Livermore & Fisher and B. F. Thurston. for complainant. 
Parkinson de Parkinson, for respondents. 

Sage, J. The complainant cites in support of his motion the opinion 
of the court in Paper-Bag Co v. Paper-Bag Co., 30 Fed. Rep. 63, filed 
in the circuit court of the United States for the district of Massachusetts, 
February 17, 1887. The suit was for infringement of letters patent 
granted to Daniel Apple, May 23, 1882, for a process of making paper- 
bags, and this suit is for infringement of the same patent. In Paper-Bag 
Co. V. Paper-Bag Co., pne of the défenses was that letters patent were 
granted to the same Daniel Apple on the 31st of August, 1880, for a 
paper-bag machine, which in opération embodied and exercised the pro- 
cess which was the subject of the patent in suit; and that Apple, by pro- 
curing said patent, and omitting to claim or to reserve the right to 
clairn the process involved in its opération, abandoned to the public 
âny 61aim he might otherwise hâve had to the process subsequently 
'patented to him. This proposition is urged hère against the complain- 
ànt's motion. It was overruled in Paper-Bag Co. v. Paper-Bag Co. The 
cbiirt said : 

"The question we hâve to décide is whether the description of another in- 
'vention in a prior patent by the same inventor forfaits liis right to take outa 
subséquent patent for such invention. I do ndt understand that the suprême 
court hâve held that such prior description is a dedication to the public of the 
second invention. The invention of a machine and aprocess employed in the 
use of the machine being différent things, it is difflcuit to see how the appli- 
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cation for a patent on one should operate as an abandonment of any claim to 
a patent on the other, provided, of course, the application for the second pat- 
ent is made before tlie statutory forfeiture of two years' prier use bas run. 
Tins View is in harmony with the décision of the circuit courts where the 
question bas arisen." 

The court then cited a number of cases, and concluded as follows. 

"The patent in suit havingbeen applied for within two years from the date 
of the machine patent, there was no abandonment of the second invention, 
though a description of such invention was found in tbe prior patent. " 

Counsel l'or complainant, in support of the motion, urge that every 
point presented hère was fully argued upon the hearing of Paper-Boff 
Co. V. Faper-Bag Qo., 30 Fed. Rep. 63, iully considered by the court, 
and decided in favor of the complainant; and that a décision so ar- 
rived at should be respected and foUowed on a motion for prelimi- 
nary injunction in every other circuit, unless some new matter of law, 
or some new fact, be introduced by the défense which should receive 
spécial considération. Vvkanite Co. v. WiUis, 1 Plip. 388, is cited as es- 
tablishing their proposition as a rule, especially in this circuit. This 
court needs no rule to incline it to the highest respect for the décision 
of other fédéral courts. The rule is recognized as founded in comity, 
necessary to the harmony of the fédéral judicial System, and, rightly 
construed and within its proper limits, altogether salutary. Numerous 
cases could be cited, however, to show that it is neither rigid nor uni- 
versal in application, and that it is not to be construed to compel a féd- 
éral judge tô put aside his own deliberate and clear conclusion to fol- 
low a décision which he is fully convinced is wrong. Under such a con- 
struction, the tendency of the rule would be to greatly impair, if not to 
destroy, the independence of the fédéral judiciary. But if there be 
doubt or uncertainty, the previous décision ought to be sufficient ta 
settle it. 

Counsel for défendants insist that the décision in Paper-Bag Co. v. 
Paper-Bag Co., is in direct confiict with the décision of the suprême 
court in James v. Campbell, 104 U. S. 356, but that case was cited by 
counsel upon the hearing of Paper-Bag Co. v. Paper-Bag Co. , and is re- 
ferred to and distinguished in the opinion of the court. Counsel for 
défendants cite Lork Co. v. Mosler, 127 U. S. 354, 8 Sup. Ct. Rep. 1148, 
(decided by the suprême court of the United States, May 14,1888.) In 
that décision the suprême court, Justice Blatchfokd delivering the opin- 
ion, held that, even where the application for the second patent was pend- 
ing before the issue of the first, and where the second patent actually 
issued 28 days after the issue of the first, and where the first disclosed, 
but did not claim, the process which was the subject of the second, the 
second was invalid, because it involved no patentable invention, in view 
of what was the subject of the first. The language of the court is as 
follows: 

"It is apparent that.the claim for the process in ISo. 283,136 is merely for 
the process or method of cutting away or removing the métal, so as to permit 
of the beuding, and of doing the bending, and of producing the close joint aa 
v.35F.no. 10—48 
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the bénding Ûakea placé; snch process or method being merely the proeess or 
method involved in makihg the article covered by claims 1 and 2, ol No. 281,- 
640. Ifi other words, claims 1 and 2 of No. 281,640 are each for an article pro- 
duced by a desoribed method or process, and the claim of No. 283,136 is for 
such method or process of producing such article. The method is a purely 
mechanical methoJ. No. 281,640 was applied for more than 11 montlis be- 
fore No. 283,136 was applied for, and' was issued 28 days before No. 283,136 
was issued. There was no patentable invention in No. 283,136 when it was 
applied for, in view of what was applied for by claims 1 and 2 of No. 281,640. 
After a patent iagranted for an article described as made by causing it to pass 
through a certain method of opération to produce it,. as, in this case, cutting 
away the métal in a certain manner, and then bending what is left in a cer- 
tain manner^ the înventor cannot afterwards, on an independent application, 
secure a patent for the method or process of cutting away the métal and then 
bending it so as to produce the identical article côvered by the previous pat- 
ent, which article was described in, that patent, as produced by the method or 
process soiight to bé covered by taliing out the second patent. " 

What efiFect this décision ought to hâve upon the décision in Paper- 
Bag Co. v. Paper-Bag Co., will he reserved for considération until the 
final hearing. For the purposes of the complainant's motion, at least,' 
this court will recognize and follow the décision in Paper-Bag Go. v. Pa- 
per-Bag Co. But there are considérations, to which the court wiU now 
refer, that will induce thé court to décline to grant unqualifiedly the 
complainant's motion. The défendants are engaged in an extensive busi- 
ness, which would be so entirely broken up by a temporary injunction 
that it could not be reinstated in the event of a décision in their favor 
upon final hearing, and, in view of the décision in XocA Go. v. Moder, 
this considération ought not to be lost sight of. It was stated by coun- 
fiel' for complainant, in the coursé of the argument upon the motion, that 
the complainant has established a license fee. If the decree, upon final 
hearing, be in its favor, it will therefore hâve its remedy, by way of roy- 
alty. To stop the works of the défendants now, without oflfering to them 
any alternative, migbt be to inflict upon them irréparable damage. The 
language of Justice Grier, in Parker v. Sears, 1 Fish. Pat. Cas. 93, is 
applicable hère (page 101 • 

:" The chief object of issulng suchwrits before the final hearing of the cause 
is to prevent irréparable mischief, not to give the complainant the means of 
coercing a compromise on his own tenus, from the inévitable injury that de- 
fendants must sufCer by the stoppage bf thèse mills aud manufactories." 

Also, page 103: 

"To such a demand we may well use the language of Lord CoTTiiNHAM, in 
Neilson v. Thompson, 1 Webst. Pat, Cas. 275: 'It seems to me that stop- 
piûg the Works under the circumstancés is just inverting the purpose for which 
an injunction is ased. An injunction is used for the purpose of préventing 
mischief. This would be using the injunction for the purpdse of çreating 
mischief, because the plalntitf cannot possibly be injured,'" 

See, also, Judge Lowell, in Potter v. Whitney, 1 Low. 87. 

"And even when the title is clear, yet if there are peculiar circumstancés 
which show that the defendant's interests would be very injuriously afiected 
by an injunction, while those of the plaintiff would not be so afCected by re- 
f using it, it may be ref used." 
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The order of the court will be that the défendants, within 30 days after 
notification to them of the filing of this ruling and of the entry of the oiv 
der, exécute and file with the clerk of the court their bond to the cûm- 
plainant in the sum of $5,000, conditioned that if thé decree of the court 
be against them they will fully and truly account for and pay to the com- 
plainant such damages, profits, or royalty as the court may find and de- 
cree against them by reason of their use of complainant's patented process 
pending this suit. In default of such bond the complainant's motion 
will, upon application, be granted. 



LiGowsKY Clay Pigeon Co. v. Peoeia Takget Co. et al, 

(Oirenit Court, 2f. B. Ittinois. June 80, 1888.) 

Patents pob InvEirnoifs — Infbingement— Flteng TABGBTa. 

ReisBued patent Ho. 10,133, granted Kay 38, 1883, to the Ligowsky Clay 
Pigeon Company, the original being No. 231,919, granted September 7, 1880, 
to George Ligowaky, for a flying target, the novelty whereof is in throwing 
t];i« tçu^g^t f rpm the trap by means of a tongue of thin métal inserted in a Slot 
in the peripiieral rim of a concave target, and placed in the jaws of the trap, 
an essential f eature being the séparation of the tongue from the target, is not 
inffinged by a target without such tongue or slot, thrown by means of two 
lugs on the peripheral rim of a target similarly sbaped, clasped and held by 
a clamp forming part of the throwing arm of the trap. 

In Equity. Injunction against infringement of patent. 

This wasa bill filed by the Ligowsky Clay Pigeon Company against 
the Peoriâ Target Company and others, to restrain the infringement of 
a patent, and to bave an account of past infringements. 

Parhinson & Parkinson, for complainant. 

Oobum <k Thacher, for défendants. 

BiiODGETT^ J. In this suit complainant seeks for an injunction and 
accounting by reason of the alleged infringement of reissued patent No. 
10,122, granted to the complainant May 23, 1882, for "a flying target," 
theoriginal patent, No. 231,919, having been granted September?, 1880, 
to George Ligowsky. The invention covered by the patent is stated to 
consist — 

"In constructing flying targets in such a manner as to cause them toimitate 
more closely the flight of a bird, as soon as the device is projected froui a 
Buitable trap or «sender.' This resuit is accomplished by giving to suCh tar- 
gets a concave or dish or saucer shape, whose rim is slotted to receive a tongue 
of thin sheet métal or other light material, which tongue is to be inserted be- 
tweeu the jaws of any trap capable of projecting the target in the manner de- 
sired. Thé target, being thrown by a force thus applied near its periphery, 
bas an axial rotation imparted to itthat insures the utmostaccuracy of flight, 
while the concavity of the device serves to partially imprison the air as soon 
as the momentum of the tar'get is spent. Consequently the target descends 
gradually, and is not broken in case it falls on hard ground. * * * The 
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target may be composed of clay or earthenware, or any fragile material that 
will be readily shattered as soon as a shot cornes in contact with the same; or, 
if preferred, the target may be coated externally with any fulminate capable 
of emitting more or less smoke as soon as the device is struck with a shot." 

It will be seen that the target described in this spécification is to be 
concave or saucer shaped, and made, as is sMed, of clay or earthen- 
ware, or other fragile material; and in the periphery of the lower rim 
there is a slot, through which a thin tongue or ear is extended^ in the 
same plane as the lower rim of the target; the use of this tongue or ear 
being to hold the target upon the arm of the trap, so that it will be 
thrown or projected by the action of the spring. But the patentée says: 

"The tongue, E, instead of being applied to the target, mayconstitute part 
of the trap or sender, being in this case so arranged as to readily slip ont of 
the slot, D, when said trap issprung." 

The patentée further says: 

"I do not propose to limit myself to the exact shape or proportion herein 
described and illustrated, as it is évident the leading feature of my invention 
will be attained by any construction that will permit a dish or boncave target 
having an axial rotation imparted to it by the trap or sender that projeets the 
device through the air." " 

Infringement is charged of the first, second, fourth, and fifth claims 
of the patent, which are: 

"(1) A flying target, concave in gênerai form, and provided with a flat 
peripheral tongue, wherewith the device is applied to the jaw or clamp of a 
trap, substantially as herein described; said flat tongue being separate and 
distinct from the target proper, for the purpose set forth. 

"(2) A fragile flying target, concave in gênerai form, and provided with a 
flat peripheral tongue, wherewith the device is applied to the jaw or clamp of 
a trap, substantially as herein described; said flat tongue being separate and 
distinct from the target proper, for the purpose set forth. 

"(4) A concave or dish shaped flying target, composed of a suitable fragile 
material, and slotted at its periphery to reçoive a flat tongue; said target hav- 
ing a strengthening rim, C, at the margin of its flange,-B, as and for the pur- 
pose herein described. 

" (5) A flat tongue projecting from the periphery of a flying target, for the 
purpose of enabling the latter to be thrown in the manner herein described; 
said flat tongue being separate and distinct from the target proper, as set 
forth.» 

Défendant uses a dish-shaped clay target intended to be thrown from 
a trap like the complainant's, and in ils shape and gênerai formation 
very much like the complainant's, except that it contains no tongue or 
ear projecting from the side of the rim or periphery, and by which it is 
held to the arm of the trap for throwing, and no slot in the rim for re- 
ceiving the tongue of the sender. In place of such tongue or ear the 
defendant's target contains two small lugs upon the outside of the rim, 
by means of which a clarnp forming a part of the throwing arm of the 
trap claspsftnd holds the target in jposition for throwing. 

The défense set up and mainly relied on, and the only one which I 
care to consider in this case, is that of non-infringement. It will be no- 
liced that the first and second claims of the patent call for a flying target 
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with a "flat peripheral longue," said flat tongue being separate and dis- 
tinct from the target proper. The défendants' target contains no flat 
peripheral tongue, and no tongue separate and distinct from the target 
proper; the only différence between thèse two claims being that the second 
specifically calls for a fragile target. But the complainant insists that 
the défendants' target infringes thèse two claims, because it is charged 
that the flat tongue by which the target is held to the throwing arm of 
the trap is raade, in the défendants' device, a part of the trap, instead of 
a part of the target; and that, when the target is placed in position in 
the trap for the purpose of being projected into the air by the throwing 
action of the trap, the target ha's a flat peripheral tongue. I do not 
conerur in this construction of complainant's patent, as I am quite clear 
that Ligowsky intended to make the flat peripheral tongue an élément 
of the two first claims of his patent; and while he provides that the tongue 
may constitute a part of the trap, yet he at the same time, iu the same 
clause making this provision or exception to the gênerai structure of his 
device as patented, also provides that the tongue upon the trap must 
slip readily oui of the slot in the rim of the target. In other words, it 
is évident, when his spécifications and claims are taken together, that he 
intended to cover as his invention a flying target having a flat peripheral 
tongue projecting from the slot in the rim of the target, and which 
tongue was to be made separate from the target, and not intégral with 
and a part of the target; or else a slot in the rim of the target through 
which a flat tongue fixed to the throwing arm of the trap might be inserted 
for the purpose of attaching the target to the trap, s6 that in either case 
there must be a separate peripheral tongue fastened to the rim of the 
target, and to be grasped by the jaw of the trap, or else there must be a 
slot in the target into which tlie tongue of the trap may pass to attach 
the target to the trap. The fourth claim calls for a concave or dish- 
shaped flying target, composed of suitable fragile material, and slotted 
at its periphery to receive a flat tongue; and défendants' target does not 
infringe this claim, for the obvions reason that it is not slotted at the 
periphery for the purpose of receiving any kind of tongue. The fifth 
^laim calls for a target with a flat tongue projecting from the periphery 
for the purpose of enabling the target to be thrown, which flat tongue 
must be separate and distinct from the target proper as set forth; and, as 
already stated, the défendants' target does not contain a flat tongue, and 
hence does infringe this claim. 

It is immaterial to inquire whether or not the patentée might hâve had 
a claim for a target with a plain rim, or a rim with lugs upon it, or any 
other device by which it could be readily attached to the throwing arm 
of the trap, as it is sufîicient for the purposes of this case to say that he 
saw fit to claim thèse spécifie devices of a target with a slotted riiii, or a 
target with a separate flat peripheral tongue for the purpose of attaching 
it to the arm of the thrdwing trap; and, having made his claim for such 
4evices, he cannot now be allowed to cover any other and différent device. 
Nor can the complainant be helped in this matter by the clause in his 
.spécifications where he states that he does not propose to limit himseJf 
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to thôiexact shapeor proportion of hîs targetas described andillustrated, 
as the leading features of his invention will be attained by any construc- 
tion that will permit a "concave target to be projected with an axial rota- 
tion from a trap," because he bas confined himself by his claims to the 
spécifie construction set out in the claims, and cannot be allowed more 
than the claims fairly and elearly cover; and, having confined himself 
to spécial features of construction, he cannot hâve his claims so construed 
as to include other and différent features. 

The doctrine of équivalents, which the complainant invokes against 
the défendants' target in this case, does net seem tome to be in the least 
applicable. There is nothing in the défendants' target which is équiva- 
lent to the tongue or slot in the complainant's target. It is true that 
the lugs or rim upon the défendants' target aid in fastening it to the 
throwing arm of the trap, but the function of thèse lugs after ail is widely 
différent, and the mode of attaching the défendants' target to the throw- 
ing arm is différent from what it is in the complainant's target. But aside 
from this question it is very clear from an inspection of the contents of 
the file wrapper of the patent-office showing the claims which were first 
made under this patent, and those which were finally aUowed, that this 
patentée bas rastricted himself to the spécial form of target with the slot 
or tongue, as covered by the claim, and must abide by those claims as 
made, and oahnot be allowed such a construction of the patent as will in 
efifect give the patentée the benefit of claims which the patent-ofiice de- 
nied. The bili is therefore dismïssed for want of equity. 



LiGQwsKY Clay Pigeon Co. v. Peoria Target Co. et al. 
{Circuit Court, N. B. Minois. June 80, 1888.) 

1. Patents FOR Inventions— Initmngbment — Target Traps. 

The flrst claim of letters pateiit No. 253,230, granted January 10, 1883, to 
George Ligowsky, for a target trap, beiog "the combination in a target trap 
of a spring lever, a rack, and an adjustable tension arm, carrying the trigger, 
with which latteris engaged said lever," is not infringed bya target trapnot 
having such notched rack, and in which the adjustable tension is notproduced 
by means of the tension arm, but by nieans of a screw which opérâtes a rod 
attached to the lower end of a coiled spring. 

2. Samb. 

The seventh claim of letters patent No. 313,804, granted March 10, 1885, to 
Jacob Blçoin, for "the combination with thepivoted throwing lever, and with 
the coiled actuating spring, by which it is gi ven its sweep, of the supporter core 
around which said spring is coiled, flanged circumferentialiy at its upper edge 
to confine the adjacent coil of the spring when the lever is set," beingmerely 
for a flange oii the top of the pillar around which the spring is coiled to keep 
it in place, and prevent it from slipping pver the top of the pillar, must be sup- 
ported, if latall, for the idea of making the flàoge mtegral with the pillar, and 
is not infringed by defendant's device of a flat cap screwed on the top of the 
pillar for the same purpose. 
8. Same— Estent of Claim. 

Letters patent No. 802,691, granted July 29, 1884, to Benjamin Teipel, fora 
target trap, though not void for want of novelty, must be necessarily confined 
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toits spécifie devices, the proof showing very sUgit différences in construc- 
tion between the Teipel trap and the bail traps patented by Warne, in June, 
1880, and Stock, in February, 1884. 

4. Same. ' 

The distinguîshing feature of the Teipel patent being that it is adapted to 
the use of the longitudinally strained spring, and not the coiled spring, and 
the first and second claims being for tlie combination of the spring strained 
between the end of the lever and the point at which it is fastened to the bed- 
piece, they are not infringed by the defendant's derice, in which such strained 
spring does not appear. 

6. Samb. 

Nor is fourth claitn of the Teipel patent, which is: "In combination, the lat- 
erally-moving lever and the bed-piece or support and pivot, and the projec- 
tion on the rear end of the lever, and behind the pivot, and stationary projec- 
tion rightly located on a part of the trap other than the throwing lever, and 
catch located at the rear of said standard,"— infringed by défendant; for if 
this claim is not substantially anticipated by the Warne patent of June, 1880, 
defendant's de vice does not contain the "catch located at the rear of the stand- 
ard" called for in this claim. 

6. Samb. 

Nor is the flfth claim of said patent, "the combination of the bed-piece 
baving a uniform, smooth upper surface, containing a rear projection and 
lever, ' etc., infringed, as defendant's device iswanting the "bed-piece having 
a uniform, smooth upper surface, " which is necessary in the Teipel patent to 
guide th€| throwing lever. 

7. Samç. 

Nor does défendant infringe the sixth claim of said patent: "In combina- 
tion, the laterally-moving lever, bed-piece, the vertical pièce, connected to 
and supporting tlie bed-piece and standard, the pièce being pivoted near one 
end to said standard by a pivot, lying in a substantially horizontal plane, and 
means for adjusting the inclination of the pièce, and consequently the inclina- 
tion of lever, substantially as and for the purposes specifled, " — as the vertical 
pièce is wanting in defendant's device. 

8..:8amh!. ■ 

Nor the tenth claim, which calls for the uniform, smooth upper surface of the 
bed-piece, and also the spring strained between the arm of the throwing lever 
and the projection upon the bed-piece, neither of which is found in defend- 
ant's device. 

9. Samb. 

Nor the twelfth claim: "In combination, the laterally-moving lever, itsbed- 
piécé, standard, having f oot provided with set pivot and bottom plate or f ounda- 
tion pièce, on which said foot rests and turns, substantially as and for the pur- 
poses specifled;" nor by the thirteenth claim: "In combination, the laterally- 
moving lever, its bed-piece, standard, having foot provided with set pivot and 
bottom plate or foundation piece, on which said foot rests and turns, and 
means for adjusting the vertical inclination of the longitudinal axis of said 
lever, etc., " — as the foundation piece therein called for is not used in defend- 
ant's device in any form, nor is anything used as an équivalent for it. 

' In Equity. Bill for infringement of patents. 
ParUiimm & Parlinson, for complainant. 
Oobum & Thacher, for défendants. 

Blodgett, J. In this case the défendant is charged with infringement 
of three patents, as foUows: Patent No. 252,230, granted January 10, 
1882, to Gteorge Ligowsky, for "a target trap;" patent No. 313,804, 
granted March 10, 1885, to the complainant, as assignée of Jacob E. 
Bloom, for "a bail trap;" patent No. 302,691, granted Jnly 29, 1884, to 
Benjamin Teipel, for " a trap for throwing targets. " For brevity , thèse pat- 
ents will be hereafter desoribed as the Ligowsky patent, the Bloom pat- 
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ent, and the Teipel patent. The objeot of the Ligowsky patent, as stated 
in the spécifications, is "to furnish a trap especially adapted for throWing 
the peculiar form of flying target described in the reissued patent No. 
10,122, being the same patent considered in the preceding case, \^Gla^ 
Pigeon Co. v. Target Co.,ante, 755,] and is stated to consist essentially of 
a spring lever, target clamp, trigger.adjustable standard, and devicesfor 
maintaining said standard at any desired inclination. The device shown 
consists of a vertical standard, with means for adjusting it at any desired 
angle, upon which is placed a spiral spring coiled loosely around the top 
of the standard, with athrowing arm or lever projecting horizontally from 
the top of the coil; and projecting horizontally from the top of the stand- 
ard, and above the spring, is a notched flange, or "rack," as it iscalled, 
and pivoted over this rack is a movable trigger bar, so arranged that it 
rests in the notches of this rack. The trap is set by bringing the lever 
or horizontal arm of the spring around until it is canght by the catch at 
the end ofthis trigger bar, where it is held until such time as the opera- 
tor sees fit to release it for the purpose of throwing the target. By locat- 
ing the trigger bar in the difierent notches of this rack, the tension of the 
spring can be adjusted so as to increase or diminish the projecting or 
throwing force of the trap. The patent contains five claims, but infringe- 
ment is charged only m to the first, which is: 

"(1) The cotnbination, in a target trap, of a spring lever, a rack, and an 
adjustable tension armcarrying tlie trigger, with wliiclilatter is engaged said 
lever, as herein described." 

The défenses interposed are that complainant's patent is void for want 
of novelty, and that défendants do not infringe. The defendant's trap 
is forraed by a vertical standard, with means for adjustment at any de- 
sired angle, having at its top a bar or bed-piece, upon which there is a 
short vertical projection or pillar, around which a spiral spring is coiled, 
and from the top of which a short horizontal arm projects, to which a 
bent lever, pivoted at its angle to another part of this bar or bed-piece, 
is hooked, and this bent lever is drawn backward until it engages with 
the trigger catch, where it is held until it is released at the option of the 
marksman for the purpose of throwing the target. It contains no notched 
rack or flange, sùch as is shown in the complainant's patent, and covered 
by the first claim thereof; and its adjustable tension, instead of being ob- 
tained by means of the tension arm shown in the complainant's patent^ 
is obtained by means of a sorew, which opérâtes a rod attached to the 
lower end of the coiled spring, so that by shortening the screwthe spring 
is tightened from its lower end. Both thèse devices, it is true, regtilate and 
adjust the tension of the coiled spring which opérâtes the throwing arm 
of the trap, but the defendant's device works on an entirely différent 
principle from that of the complainant. The complainant's device con- 
sists simply in carrying the lever further around, so as to tighten the coil 
from the top only; while the défendants' device increases the tension by 
tightening the coil from the bottom of the spring. It is true, both of 
thèse devices increase the tension of the coiled spring, but they do it dif- 
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lerently; and this patentée was not the ûrst to increase the tension of a 
coiled spring, and hence must be limited to his own spécial device for 
increasing such tension. The defendant's device for increasing the ten- 
sion of its spring is substàntially tho same as that showa in the Hamil- 
ton patent of September, 1880, for a bail trap. This patentée saw iitto 
claim a combination consisting of the spring lever, the rack, and thé ad- 
justable tension arm carrying the trigger. The defeadant's device con- 
tains no rack, and contains no adjustable tension arni which carries the 
trigger, and hence there cannot be said to be an infringement of thia 
claini. 

The Bloora patent is for a target trap, or device for throwing targets, 
and contains several features, but the only one in controversy in this 
case is that covered by the seventh claim which is: 

"(7) The cooibination.'substantially as described, with the pivoted throw- 
ing lever, and with the coilèd actuating spring, by which it is given its sweep, 
of the support or core around which said spring is coiled, flanged circumfer- 
«ntially at its upper edge to cohiine the adjacent coil o£ the spring when the 
lever is set." 

Reduced to plain, unartilicial language, this claim is for a flange upon 
the top of the pillar or support around which the coiled spring which 
actuates the throwing arm pf the target is coiled, this flange serving to 
keep the coil in place, and prevent the spring from slipping over or off 
the top of the core or pillar. The defendant's spring is also coiled around 
a core or pillar, and a cap is screwed upon the top of this pillar, cover- 
ing the spring circumferentially, which cap undoubtedly performs the 
«ame function as the flange in the Bloom patent. The device of extend- 
ing or enlarging the top of the pillar or shaft around which a rope or 
spring is to be coiled for the purpose of keeping the spring in itë place 
is certainly old. We see it in the ordinary ship capstan, and in the 
spools upon which thread is wound, and in nearly every machine where a 
spring or rope is coiled around a core or inner support; and if this claim 
of the patent can be supported at ail, it must be for the idea of making 
the flange intégral with a part of the core or column. The défendant 
simply fastens a cap upon thé top of their pillar, so that it covers the 
«ntire top of the pillar and spring; and while I am not disposed to say 
that the device covered by this seventh claim may not possibly be sus- 
tained as a spécifie device, it certainly is not infringed by the defendant's 
cap, 

The Teipel patent shows also a trap for throwing targets, and consists 
of a vertical standard, to which is attached a broad, horizontal bed- 
piece, in such manner as to be capable of adjustment to différent hori- 
zontal angles. Upon this bed-piece is fastened a long lever, or throw- 
ing arm, by means of a pivot, so that the arm can be swung around 
horizontally, or at an angle to the horizon, upon the bed-piece. This 
lever or throwing arm lias a short arm extending backward from the 
pivot by which it is fastened to the bed-piece, and at a distance back of 
the end of this short arm is a pivot or projection upon the bed-piece, 
so that a strong elaatic loop may be afBxed between the rear end of this 



762 . FEDERAL KEPOETEB. 

short am of the lever and the projection upon tlie bed-piece. By this 
arrangement the throwing arra, when carried around upon the bed- 
piece, strains the spring, so that, when the throwing arm is released, 
itis carried rapidly back into ita normal position, thereby projecting the 
target in the required direction, and with the requisite force'. Provision 
is also made in the spécifications for substituting a spiral spring betvveen 
the short arm of the lever and the projection upon the bed-piece, so that, 
when the lever or throwing arm is swung around upon its pivot, the 
spring will be strained longitudinally between the short arm of the 
throwing lever and the point where it is attached to the bed-piece, thus 
securing the requisite force for the throw of the target. The patentée 
says in his spécifications; "A spring is connected to the rear end of ihe 
lever, and also to the bed-piece. A preferred form of this spring is one 
that is elastiç, in the direction of its length." And then again: "When 
a spiral or other spring is substituted for a rubber one, it may be con- 
nected to the projections upon the end of the lever and the bed-piece." 
Infringement is charged of the first, becond, fourth, fifth, sixth, tenth» 
twell'th, and thirteenth claims of this patent, which are: 
"(1) In a trap for throwing targets, the combination of the lever, C, pivot, 

D, substantially vertical, on which the lever turns, bed or supporting pièce, 
B, spring, E, strained between that end of the lever, C, which is behind the 
pivot, D, and that portion of the bed-piôce which is still farther in the rear, 
substantially as and for the purposes speeifled. (2) In a trap for throwing 
targets, the combination of the lever, C, pivot, D, substantially as described, 
for enabling the end of the lever to move in a plane substantially horizontal, 
bed-piece, B, holding-pivot, D, and spring, E, strained between projection, F, 
locatod on the rear portion of said lever, C, and at the rear of the pivot, D, 
and projection. G, located on the rear end of said bed-piece, and behind pro- 
jection, P, and lateh. H, located at or near the rear projection, G, for holding 
the lever when set in snch a position that its longitudinal axis is nearly coïn- 
cident with a straightline passing through said projection, substantially as 
and for the purposes speeifled." "(4) In combination, the laterally-moving 
lever, C, and the bed-piece or support, and pivot, D, and the projection, F, 
on the rear end of lever, C, and behind the pivot, D, and stationary projec- 
tion, G, rigidly located on a pajrt of the trap other than the throwing lever, 
and catch located at the rear of said standard, substantially as and for the pur- 
poses speeifled. (5) In a target trap, the combination of the bed-piece, B, 
having a uniform, smooth upper surface, containing at rear projection, G, and 
lever, C, pivoted to and at its under surface, resting and rotating on the said 
bed-piece, and provided with projection, F, located on the lever behind the 
pivot, and a spring, E, strained between said projections and latch, substan- 
tially as and for the purposes speeifled. (6) In combination, the laterally- 
moving lever, bed-pieoe, the vertical pièce, K, connected to and supporting 
the bed-piece and standard. A, the pièce, K, being pivoted near one end to 
said standard by a pivot, /, lying in a substantially horizontal plane, and 
means for adjusting the inclination,- of the pièce, K, and consequently the in- 
clination of lever, C, substantially as and for the purposes speeifled." "(10) 
In a target trap, the combination of the bed-piece. B, having a uniform, 
smooth upper surface, containing àt rèar projection, G, and lever, C, pivoted 
to arid at its under surface, resting and rotating on the said bed-piece, and 
provided with projection, F, located on the lever behind the pivot, and spring, 

E, strained between said projections and latch, and means for altering the 
vertical inclination of the longitudinal axis of said throwing lever, C, sub- 
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stantially as and for the purposés '«peciaed." "(12) In combinaliion, the 
laterally-mbving lever, its-bed'-pieoe, standard. A, having foot provided with 
aefc pivot; PP', and bottotn plate or foundation pièce, IST, on which aaid foot 
resta and turns, aubstantlallyas andfor the purposes specifled. (13) In com- 
bination, the laterally-moving lever, its bed-piece, standard. A., having foot 
provided with set pivot, PP', and bottom plate or foundation pièce, N, on 
which said foot rests and turns, and means for adjusting the vertical inclina- 
tion of the longitudinal axis of said lever, substantially as and for the pur- 
poses specifled," 

The défenses ihtèrposed are: (1) That this patent is void for want of 
novelty; (2) that défendant does not infringe. 

Complainant contends for a broad construction of this patent and its 
clairas, but the proof shows that traps for throwing targets had long 
been known in the art before the time of this invention. A large num- 
ber of devices are shown in the defendant's proof for throwing glass 
halls and similar projectiles for target shooting; and the complainant's 
proof also shows the patented device of Ligowsky of January 10, 1882, 
for throwing disk targets. -It is apparent that the bail traps operated 
somewhat differently from the trap for throwing disk targets in this: 
that the halls were prqjected into the air in a segment of a parabolic 
curve, with the convexity of the curve upwards; while it is desired to 
Project the disk targets in the segment of a curve having its convex side 
downwards, so as to imitate as nearly as possible the line of flight of 
the natural bird as it rises from the cover. The throw of the bail trap 
was, therefore, what mightbe called an "over-hand throw," while thatof 
the disk trap is more in the nature of a "pitch;" hence the throwing 
arm of a trap for a disk target must move in a partially horizontal posi- 
tion, like the horizontal arm projeeting from a vertical revolving shaft, 
for instance; the throwing arm, however, being capable of adjustment 
to différent angles with the horizon, so as to control the direction of the 
target as it is discharged. 

The Ligowsky trap, which has just been considered and passed upon 
in connection with this case, was organized for the spécial purpose of 
throwing the disk target, and seemed from the proof to be the first trap 
in the field for this particular purpose. It is évident that very little 
change was necessary to adapt the old bail trap to the purposes of a disk 
target trap. Indeed, I find in the proof a patent granted to Warne in 
June, 1880, which shows almost, if not the entire, substantial organiza- 
tion of the Teipel patent; the main différence being that in the normal 
condition of the Teipel device the bed-'piece upon which the throwing 
lever moved was horizontal, while in the Warne the bed-piece upon 
which the throwing lever moved was vertical; but the Teipel patent 
shows a provision by which the bed-piece could be tipped to an angle 
with the horizon, so that the lever in its throw would swing at an angle, 
while the Warne patent showed a device by which its bed-piece would 
swing, so that its lever could move horizontally, or at any desired hori- 
zontal angle. The Warne patent showed a pivoted lever with a long 
and short arm, having a spring attached to the short arm of the lever, 
ànd to a fixed point upon the bed-piece, so that, when the trap was set, 
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or the throwîng arm brought into the throwing position, thîs spring was 
strained longitudinally between the short arhi of the lever and the point 
where it was fixed upon the bed-piece, in the same manner as is shown 
in the Teipel patent; and it is obvions that if Teipel could substitute a 
coiled spring in place of his elastic band, Warne could do the same with 
his device; and if it became désirable, by reason of the use of disks in 
place of balls for targets, the Warne trap was so organized that the swing 
of the throwing lever could be made more nearly horizontal than was 
shown in the original patent. It wonld require nothing but merely me- 
chanical skill to make such a change; and when changed so that the 
lever of the Warne would rotate or swing upon a vertical, instead of a 
horizontal or inclined, pivot, you hâve substantially the Teipel device. 
The proof also shows the patent granted to Stock in February, 1884, 
where the arrangement of the parts of the trap was almost identical with 
the arrangement of the Teipel members, except that Stock ased no spring, 
but secured his projectile force by means of a cord and drum, the drum 
being attached to the throwing lever in such a way as that by pulling 
vigorously on the cord the requisite amount of force was secured for pro- 
jecting the target; and it is obvious, by substituting a spring in place of 
the cord to rotate the drum on the Stock device, a machine almost, if 
not entirely, identical with the Teipel in its mode of opération and re- 
suit would be entirely secured. It will thus be seen that there was little 
left to be covered by this inventer at the time he entered the field, and 
that the state of the art necessarily confines him to his spécifie devices. 
Warne had substantially the same method of operating the lever, and a 
method of changing the position witli référence to the horizontal line 
équivalent to, if not the same, as that adopted by Teipel. Indeed, so 
far as any of thèse devices are concerned with référence to the horizontal 
adjustment of the throwing lever, it may be said in passing that Ligow- 
sky shows a jointed standard by which a two-way adjustment of the sup- 
porting standard could be secured, and thereby the horizontal angle of 
the throwing lever changed and adjusted; while the defendant's trap, 
like Warne's, is capable of an adjustment from a position 'of the throw- 
ing arm nearly vertical to a horizontal point or below it. The defend- 
ant's trap consists of a spiral spring coiled around a projection extending 
upward from a bed-piece, and at the forward end of this bed-piece there 
is pivoted a bent lever, the short arm of which is attached to an exten- 
sion from the spiral spring, while the lower end of the spiral spring is 
fastened to a movable arm, threaded at one end, so that by a screw op- 
erating upon this thread the tension of the spring can be régula ted. As 
I construe the Teipel patent, he must be confined to the use of a spring 
which has to be strained longitudinally between the short end of the 
throwing arm and the point where the spring is attached to the bed- 
piece. It is true, as I hâve quoted from the Teipel spécifications, that 
he speaks of "another spring," but he shows no spring other than the 
elastic band, and a spiral spring operating between the point of attach- 
ment to the lever and the bed-piece; nor does he give any directions by 
which a coiled spring can be used to actuate the lever in any other man- 
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ner than by a longitudinal strain, and it seems to me it would require 
as much invention to attach a coiled spring to the Teipel trap which 
should actuate the throwing arm as it would to make a disk-throwing 
trap from the old bail trap. In other words, spécifie provision is made 
by Teipel for the use of a longitudinal contractile spring, and which may 
be of rubber or other elastic material, or may be a coiled wire spring, 
but he makes no provision for the application of any other form of 
spring. It is true, probably, that other forms of spring could be adapted 
to the Teipel arrangement of parts, so as to actuate the throwing lever, 
but it would require a substantial reorganization of the members of the 
device as shown by Teipel in his spécifications and drawings; and hence 
I think there can be no doubt that the true construction of the Teipel 
device, in the light of the state of the art, and what he describes as his 
operative device, requires the use of a longitudinal contractile spring. 
It will be noticed that ail the claims of the Teipel patent which the de- 
fendant is charged with infringing are combination claims, and with 
this construction of the Teipel patent I am unable to find in the first 
and second claims the spring, E, strained between the end of the lever, 
C, and the point at which it is fastened to the bed-piece, as required by 
thèse claims. The fourth claim of the Teipel patent is, I think, sub- 
stantially anticipated by the Warne patent; but, even if I am in error 
upon this point, the defendant's device does not contain the "catch lo- 
cated at the rear of the standard," which is called for by this claim; nor 
does it contain a bed-piece having a uniform, smooth upper surface, 
which is called for by the fifth claim, it being évident that Teipel in- 
tended that the throwing lever should be guided by moving upon the 
smooth surface of his bed-piece; nor do I find the vertical pièce, K, 
which is called for by the sixth claim of the Teipel patent, in the defend- 
ant's device. It is true, the défendant bas a means for adjustment of 
the pitch or horizontal inclination of his throwing-lever, but it is not by 
the device shown in the Teipel patent, and called for by the combina- 
tion of the sixth claim, but it is more analogous iiî its mode of opéra- 
tion to the Warne patent. In fact, I should say that Teipel had bor- 
rowed his mode of vertical adjustment from Warne. The tenth claim 
calls for the uniform, smooth upper surface of the bed-piece and the 
spring strained between the arm of the throwing lever and the projection 
upon the bed-piece, lieither of which do I find in the defendant's device. 
The twelfth and thirteenth claims in volve the foundation pièce, N, of 
the Teipel patent, which I do not find is used in any form, or anything 
which is équivalent to it, in the defendant's device. While, therefore, 
of opinion, as already said, that the Teipel patent stands upon a very 
narrow footing, and, if sustained at aU, it must be sustained for its spé- 
cifie devices, I prefer to put my disposition of the case upon the ground 
that the défendant does not infringe either of the claims as charged by 
the complainant. The bill is therefore dismissed for want of equity. 
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Catchpolb à (â. V. Pdlsifer. 

{Cvreuit Court, JT. D. New York. August 8, 1888.) 

Patents fob Inventions— liWmiîeEMBNT—BASK-BuRNis'o Steam Qenbrator. 
Letters patent No. 133.360 for an improvement in base-burning steam gen- 
erators, of which the distinguishing feature is a centrally located coal réser- 
voir extending downwards intothe fire-box, and protected from the destruc- 
tive action of the beat by a surrounding water-space connected by tubes with 
the water-space surrounding the flre-box, are not infringed by defendant's 
device, wherein the réservoir extends to, but not into, the f urnace or flre- 
box, there being no water-jacket surrounding the réservoir. 

In Equity. Bill to restrain infringement of letters patent. 
C. H. Duéll, for complainants. 
Frederick L AUm, for défendant. 

CoxB, J. The complainants' patent, No. 122,360, is for an improve- 
ment in base-burning steam generators. Its distinguishing feature is a 
centrally located coal réservoir extending downwards into the fire-box. 
This réservoir is protected from the destructive action of beat by a sur- 
rounding water-space at its lower extremity. Tubes connect this water- 
space with the water-space surrounding the fire-box. A constant circu- 
lation of water is thus established. The claims alleged to be infringed 
are as follows: 

"(2) The water-space, d, aroujid that portion of the coal réservoir project- 
ing into the f urnace, for tlie purposes set forth. 

"(3) The circulating tubes, e, in combination with the water-spaces, d and 
d', operating substantially as described. " 

The first claim is for the water-space surrounding the lower portion 
of the coal réservoir, which projects into the furnace. The description 
and drawings clearly show the réservoir extending into the fuel-chamber, 
which is expressly called the "fire-box" in the spécification. There is 
no justification for a construction which makes the clairns embrace a rés- 
ervoir provided with a water-jacket which is surrounded by beat simply, 
or by what the complainants' expert witness terms "a combustion cham- 
ber." The réservoir must extend into the fire-box. The third claim is 
for a combination, one élément of which is the water-jacket around the 
projecting réservoir. It is quite clear that neither claim is infringed 
unless the defendant's apparatus bas this élément. His réservoir extends 
to, but not into, the furnace. He bas no water-jacket surrounding the 
réservoir within the fire-box, to protect the réservoir from destruction by 
beat. Located as it is, it needs no such protection. The spaces which 
the complainants seek to include in the defendant's fire-box are no more 
a part of it than the fire-tubes shown in the drawings are a part of their 
fire-box. As the défendant does not infringe, the bill must be dismissed, 
with costs. 
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Force et aï. v. Providence Washington Ins. Co. 
{Di^triet Court, 8. B. New York. June 4, 1888.) 

1. Marine Inscbancb — Intbeest DP Bottomet Lbndeb—Baltage— Collec- 

tion OF PrI^IOHT AT iNTEBlf EDIATB POBT — DiSCHABOE OF InsCBANCE — 

FoBEmir Law. ^ 

Libelants made advaiices on an obligation by which the master of a Gennan 
bark bound for I. and M. promieed to pay a certain sum "ten days after ar- 
rivai aX final port of destination, " for which payment he pled^ed vessel and 
freight, and directed his consignées at the port oi final destination to pay the 
obligation from the flrst amount of freight received. Respondents insured 
libelants on "adïances against captain's draft, " the policy covering "ail pér- 
ils of the seas whicb reduce the things hypothec^ted to a less value than the 
sums insured, or which prevent the collection df said draft in whole or in 
part." At I., the vessel discharged part of her cargo, and collected $1,900 
ireight; and on th» way from I. to M. she foundered, and was a total loss. A 
letterfrom thçs owner stated that the I. freight "was only enough to pay ex- 
penses for discbarging at a port of distress, and the owners got no beneflt." 
Meld that, thougfa the bottomry lender was entitled to salvage, if there waa 
any, it was to be inferred that the freight collected was lawfully used by the 
master for the necessities of the voyage; also, that libelants had no resultihg 
right to Éompensation theref or against the owners under the provision of the 
German Code, art. 453, which provides that contracta made by the master un- 
der hifl ordinary authority conatitute no personal obligation upon the owner; 
that the contract assured payment out of the freights to be collected at the 
final port; and oh botb grounds held, that the collection ai the Uo Uo freight 
did not^discharge the Insurance pro tanto. 

2. SAMB—ABANDONMENT—StrBHOGATioN— Notice— Waiver. 

Where fuU payment of Insurance on advances upon a bottomry obligation 
is refused on the ground that the Insurance contract was pro tanto discharged 
by the collection of freight, notice of abandonment to the insurers of any 
claim of the insured against master or owner by reason of such collection of 
freight is waived. 

In Adlniralty. Insurance on bottomry draft. 

Sidney Chubb, for libelants. 

George A. Black and J. Adriance Bush, for respondents. 

Brown, J, The libelants are indorsees of a bottomry obligation of 
■which the folio wing is a copy: 

«£912 6 11 Stg. New: York, July 12, 1883. 

"Ten days after arrivai at final port of destination of the German bark 
ealled «Betty Wendt,' of whiçh I am the master, now lying at New York, 
loaded with Refd. petrm. in aises, and 300 cases turpentine, and ready to sail 
for ilo Ilo and Manilla, I promise tb pay to the order of C. Tobias & Co., nine 
hundred and twelve pounds, six shillings, and eleven pence, British Sterling, 
in approved bankers' demand bills on London, value received, for necessary 
disbursements of my vessel at this port, for the payment of which I hereby 
pledge my vessel and freight; and my consignées at the port of flnal destina- 
tion are hereby; ditected to pay the amount of this obligation from the flrst 
amount of freight received, fpr account of my said vessel. Any other draft 
or obligation by me drawn at this port on said freight to be secondary to this. 
[Signed] '"M. Spiegelberg, Master of Ger. Bk. Betty Wendt." 

It is conceded that the above draft is a valid instrument of bottomry. 
Force v. The Prideofthe Océan, 3 Fed. Rep. 162. The libelants having 
advanced money upon this draft, on the 12th of July insured thdr in- 
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terest with the respondents, and received from the latter a certificate 
that they were insured under an open policy "in the sum of $4,560, on 
advances against the aboyé obligation, valued at sum insured at and 
from New York to Ho Uo and Manilla." On the margin of the certifi- 
cate was stamped the following provision: "Advances against captain's 
dràft, for vessel's disbursements, hypothecating vessel and freight, the 
owijershjp, of draft to be proof of interest; the policy is to cover ail pér- 
ils of the seas of every kind which reduce the things hypothecated to a 
less value than the sums insured, or which prevent the collection of said 
draft, in whole or in part, whether said périls are those covered by In- 
surance policies on vessels, freights, or cargoes, or not," subject to aban- 
donment ànd ST;ibrogation, as usual. The bark upon her voyage stdpped 
at the intermediate port of Ho Ho, discharged there a part of her cargo, 
and collected $1,900 freight. On the way from Ilo Uo to Manilla she 
foundered, and was an actual total loss. T?he libelants under the Insur- 
ance certificate demanded of the respondents payment in full. The lat- 
ter claimed, and their answer contends, that the $1,900 received b^ the 
master for freight at Uo Ilo became at that moment applicable to the 
draft, being held by the master for the libelant's benefit; and that his 
receipt of that sum operated at once as a satisfaction and discharge of the 
Insurance contract pro tanto. This claim being contested by the libelants, 
the balance of the amount covered by the Insurance was afterwards paid 
by the respondents, and accepted by the libelants, without préjudice. 
XJpon subséquent correspondence, and a demand on the owners of the 
bark for the sum of $1,900, payment was refused, on the ground that 
none of the money had ever come lo their hands, or to their use or ben- 
efit; the same being "only enough to pay expenses for discharging at 
port of distress.'- The parties bave left the case without further évi- 
dence on this point; but from the language quoted the fair inference is 
that the money was used by the master for the needs of the ship in a 
port of distress, to enable her to complète her voyage from Ilo Ilo to 
Manilla. The above libel was thereafter filed to recover the residue of 
$1,900. 

The contract of insurance in this case expressly provided that the pol- 
icy was " to cover ail périls of the seas of every kind which should reduce 
the things hypothecated to a less value than the sum insured, or pre- 
vent the collection of said draft in whole or in part." The utter loss of 
the vessel and cargo by foundering, shortly before reaching Manilla, was 
a loss by a péril' of the sea; and it was a loss much in excess of the sum 
insured. Had not that loss occurred, the whole draft would hâve been 
collected at Manilla, without référence to the Ilo Ilo freight, or the use 
made of it.' The foundering, therefore, in literal strictness prevented 
the collection of the draft; and within the letter of the policy, therefore, 
the respondents are 'prima fade liable for the whole amount insured. 
PoUer V. Insurance Co. , 4 Mason, 298, 301. The case of Broomfield v. In- 
surance Oo., L. R. 5 Exch. 192, is not applicable; for that décision waa 
on the ground that there had not been an actual total loss of the ship. 
The terms of the policy in that case are not stated; they could not bave 
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beéff like the présent; or, if so, I could not follow the décision, as it 
would seem plainly to nullify the con tract. 

It is compétent for the respondents, however, to show, if they can, by 
way of défense, that before the loss occurred the insurance contract was 
in part already diseharged; or, if not discharged, that some claim ac- 
crued to the libelant, to which the respondents, on payment in full , would 
hâve been entitled by abandonment or subrogation ; and that they hâve lost 
the benefit thereof through the libelants' acts or lâches. The burden of the 
proof is, however, upon the respondents to show ail such facts as would 
be necessary to establish this défense. In their behalf it is claimedthat 
this défense pro tanto. is established: (1) By proof that the master col- 
lected $1,900 freight at Ilo Ilo; and (2) by the neglect of the libelants, 
until about a year after the stranding, to give to the insnrers any ex- 
press notice of the abandonment of their claim against the master or own- 
ers by reason of the collection and use of that money. For the libelants 
it is urged that as no money was payable by the terms of the draft until 
10 days after arrivai at the^oZ port of destination, the debt became ex- 
tinguished by the utter loss of the vessel before arrivai; that the lien 
wàs merely incidental to the personal obligation, and subject to the samô 
ultimate condition; so that no lien or claim in respect to the freights 
collected at Ilo Ilo, or upon the wreck, if any had been recovered, sur- 
vived the disaster. 

I bave not been referred to any English or American authority di- 
reetly determining either of thèse contentions. Upon the last point it 
may be observed that the bottomry draft, as respects payment and the 
enforcement of the lien, contemplated performance at Manilla, a Span- 
ish port. If, as regards the things to be performed there, it be beld 
operative according to the Spanish law, as the lex hci solutùmis, {Priteh- 
ard V. Norton, 106 U. S. 124, 136-141, 1 Sup. Ct. Rèp. 102, and cases 
there cited,) the lien on the wreck would remain, thoughthe personal 
obligation of the borrower was extinguished. By the Code of Spain> 
(section 734) and in the Codes of most other continental nations, pay- 
ment, in case of shipwreck, is reduced to the value of the things saved, 
less the salvage expenses. 1 Phil. Ins. § 1170; French Code of Com. § 
327 ; Italian Code, § 699; Netherlands Code, § 588. Or, if the question 
were determined by the law of the ship, which is German, the right of the 
bottomry lender would be the same. German Code, §§ 691 , 692. Aside 
from foreign law, I think the samè rule, as respects any salvage from the 
wreck, or any claim in the nature of salvage that might survive, should 
be upheld, as most in accord with the reasonable intention of the bot- 
tomry contract. Bottomry, though a contract m generis, {The Ann Q. 
Pratt, 1 Curt. 340, 350,) is often treated as a peculiar species of in- 
surance; the amount insured being paid in advance upon an express 
pledge, in prsesenti, of the ship or freight, or both, for repayment of the 
advances with a maritime premium, unless the things pledged are lost 
before arrivai at the specified port by some of the périls which the 
lender assumes. 1 Phil. Ins. § 1168; 2 Arn. Ins. (6th Ed.) 40; 3 Kent, 
•Comm. *357. The risks that the lender is to beàr were formerly enu- 
v.35F.no.lO— 49 
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merated fulîy in the coritract; as irian irisurance policy proper. For con- 
venience, brief forma, like the présent, hâve recently corne into use, in 
which ail save the primé .condition of arrivai at the port of destination 
is left to implication. 1 Phii. Ins. § 427. There are many conditions 
and qualifications universally deemed incident to bottomry contracta in 
addition to thàtexpressed in the brief form of this draft. 3 Kent Comm. 
*855. And as thè parties hère plainly intended bottomry, the fair im- 
plication is that they intended it with ail the ordinary incidents, rights, 
and qualifications, that uaually attach to bottomry contracts, as com- 
monly expréssed in the fuU and formai instruments most in use; and 
thèse, says Phillips, include both average and salvage. 1 Phil. Ins. § 
1175. The oldest and most used form expresaly reserves to the lender 
"any average: that may be secured upon any salvage reeoverable from the 
wreck." Wbere that form is used, no doubt now exista. Insurance Co. 
V. Gossler, 96 U. S. 645, and cases therô cited. Other full forms con- 
tain no clause upon this subjecl; while, in other forma still, the whole 
contract is declared void in case of the loss of the vessel. See Appkton 
V. Orovmhishidd, 3 Mass. 443, S Mass. 340, where there was no express 
pJedge of thfe vessel. In the case of 2%e Great Pacific, L. R..2 P. C. 516, 
L. R. 2 Admi & Ecc. 881, 385, Sir Robert Phillimore suggested the 
question, but without deciding it, whether in the absence of the clause 
concerning salvage in a full and formai instrument of bottomry, the lender 
wéuld by the gênerai maritime law bave a right to the benefit of the 
proceeds of the wreck. In the case of The Empusa, 5 Prob. Div. 6, 
12, upon the utter loss of the vessel from collision, the lender upon a 
bottomry draft just like the présent was held entitled to the benefit of 
the damages recovered by the owner by reason of the loss. The same 
resuit was reached in the case of Appletmi v. Qrowninshidd, 8 Mass. 340, 
359, 360, in an action for money had and received in respect to an award 
made for the illégal capture of the bottomried vessel, though the décis- 
ion was there rested in part on the intention of the award. 

If the bottomry lender may foUow into the hands of the owner the 
money s recovered for the sinking of a vessel by collision, I see no reason 
whyhe could not èqually fôllow the proceeds of the wreck, or the wreck 
itself. . . This draft, as I hâve said,created an express Uen in 2"'*scti<v and 
althoughit could not be enforced by any steps to collect it, so long as 
the voyage Was pending, there is no express language that eitber dis- 
charges the lien, cris incompatible witb ita existence upon what may 
remain, in case the voyage is broken up by disaster before arrivai at the 
final port. ^ In the absence of such . language, in a brief instrument of 
this kind, it is not reasonable to suppose that the parties intended any 
less rights tobe conferred on tfce lender than those most commonly given 
by the ordinary full forms of bottomry; or that the lender should re- 
cover nothingupon bis lien because he could not recover the whole, 
and when, by 15688011 of thé wreck of the vessel, his loss would be great- 
est. Stephemv.. Broomfidd; L. R. 2 P. C. 616, 524. Viewing bottomry, 
also, as a species of insurance, the lender could not be justly excluded 
from salvage as againsft' the insurers 6f the ship upon an abandonment 
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by the ship-oWner; for auch insûrers are ètititled-tO'brihg a subseqtièrit 
bottomry loan into account in dimiilution of the àmoiint payable to the 
ship-owner, as a réduction of bis iiisurable interest. Read v. Insurance 
Cb.,3 Sandf. 64, 63; Watsmv. Iri!mrance Co., 3 Wash. CCI; AUen'v. 
Insurance Go., 1 Gray, 154; 2 Pars. Mar. Law,'418i By varions conti- 
nental Codes, insurance ôf sums borrowed on bottdnlry is void; though 
everywhere insurance of moneys lent is valid. German Code, § 873) 
Italian Code, §|638, 599, 607, French Codede Com. §§379, 380, 331, 
347; Netherlands Code, §§675, 599, 600. On a constructive total loss, 
therefore, the benefit of the salvage ought fo inure to the bottomiy léiider, 
as much, at least, as to the insurers of the ship; otherwise, the latter would 
get the whole benefit of the bottomry as a partial insurance, and of ail 
of the wreck besides. The French Code, (section 33 1 ,) folio wing, in such 
cases, the views of Valin, requires a pro rata division. By our law the 
bottomry lender, in such a case, takes the whole salvage; because thé in- 
surer stands only in the shoes of thé owner; and the latter, contrary to 
the views of Valin, is not deemed entitled to come into concourse with 
the lender as respects any exeess in the original value' of the pledge. 
This says, Émérigon, is based, not on logical grounds, but on thé arbi- 
trary favor accorded to the bottomry lender. 3 Kent, Comm. *3è2; 
Inmrance Go. v. Gossler, 96 U. S. 652, 656; Émérig. Traité des Asâiîr. 
c. 17, § 12; 3 Valroger, Droit Mar. §§ 1149-1156. Upona brief contract 
like this bottomry draft, therefore, where much is necessarily left to im- 
plication, (1 Phii. Ins. § 427,) I think the express lien survives, so long 
as any part of the res remains, the same as where the average clause is 
inserted. Such is the right of the ordinary bottomry lender, accordin^- 
to the continental authorities, {Âppleton v. Crcmminshield, 3 Mass. 463, 
467, 8 Mass, 363;) such are the express provisions of various continental 
Codes, (1 Phil. Ins. § 1170; French Code of Com. § 327; Italian Code, 
§599; Netherlands Code, § 588;) and such is the Code of Germany, §§ 
691 , 692, to which country this vessel belonged. But no lien can sur- 
vive the loss of the res itself, and of ail the proceeds of funds that repre- 
sent it. If the Ilo Ilo freight money was necessarily expended for the 
completion ôf the voyage, in conséquence of previous sea périls, and 
was subsequently lost with the ship, nothing could remain save a possi- 
ble right of action against the raaster or owners for a subtraction of the 
tiind, provided the use made of the freight moneys was unlawful; or for 
indemnity, in case any légal right of indemnity accrued frôm the mas- 
ter's use of the money. This will be referred to below, in connection 
with the question of abandonment. 

2. This insurance contract was not a divisible contract, as respects 
the différent ports of Ilo Ilo and Manilla; nor was it dîscharged pro tanto 
by the master's collection of the $1,900 freight at the first port. Had 
the case been one of simple insurance by a ship-owner of'his y/hole jreigkt 
at a valued sum, such would bave been the légal effect of the contract', 
(2 Phil. Ins. § 1499,) for the insurance foUows the risk and the subject- 
matter insured; and when the freight at an intermediate port is fuUy 
earned and collectedj wlthout any impàirment thi?ough prior sea' périls, 
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it becoraes immediately available to the owner as his property; and, be- 
ing no longer at risk, the intent of the insurance contract is pro tarde ful- 
filled . But the situation of the insured lender on bottomry , and the intent 
of this contract, are evidently wholly différent. This insurance was not an 
insurance of " the ship " or " freight. " Under that language the bottoniry 
lender would not hâve been covered; his policy would hâve been of no 
value. 1 Phil. Ins. § 427. By ail the Codes and text writers, sums haned 
on bottonjry are a separate and distinct subject of insurance. This certif- 
icate déclares the insurance to be "on advances against the bottoniry draft 
valued at $4,560," and to cover " ail sea périls that might prevent its col- 
lection, in whole or in part." The insurance began w;hen the risk began, 
and ended only when the risk ended . The lender's risk was th e risk of be- 
ing unable to collect his advances from the ship and freight; and his risk 
continued in its entirety until the vessel reached Manilla, or was lost. 
Even had this contract directly insured " the ship and freight " to the ex- 
tent of $4,660, the insurers could only hâve been credited, as respects the 
$1 ,900 collected, wifh such proportion of it as the $4,560 bore to the whole 
value of the ship and freight, i. e., with probably not over one-fifth of it; 
the owner being deemed his own insurer as to the residue, and as such en- 
titled to his "pro rata of the collections. But the fact that the Ilo Ilo 
freight had been earned and collected did not diminish in the least the 
bottomry lender's risk on his advances, because that freight was not then 
legally available to hinj, and might never become available; and in that 
evept it could not possibly discharge any part of the obligation of the 
draft, or of the risk attendant upon it; and hence it did not discharge 
any part of the insurance contract, which guarantied its "collection" at 
Manilla as against sea périls. . The insurance contract, I repeat, was nei- 
ther in substance nor in effect an insurance of the Ilo Ilo freight, but an 
insurance of th^ $4,560 ban, and of its collection at Manilla, so far as 
collection- might be defeated by aea périls. No collection could avail in 
discharge of the insurers unless or until it was legally available to the 
lender; andby the draft nothing was available until arrivai at Manilla, 
or the breaking up of the voyage. The conditions of the draft applied 
to,it as an entirety;; and the insurance contract, which was commensu- 
rate with the risk, continued in its en tire tj'. 

ç The libelants, moreover, by theirloan and draft, did not become owners 
pf any ;part of the ship or freight, Insurance Co. v. Gossler, 96 U. S. 645, 
6.54- They acquired a lien or privilège upon them, and nothing more. 
They could not abandon either ship or freight, in case of a constructive 
total loss; that right belonged to the ship-owner only. The libelants could 
abandon only their interest in the draft and in the lien created by it. 
By the very teirms of the draft it could not be enforced except upon ar- 
rivai at Manilla; or, by implication of law, upon the previous loss of the 
yessel, so far asirespecte any salvage from the wreck. This is shown con- 
clusively, both by the condition of the whole obligation, and by the fur- 
ther express provision of the draft itself, which directs the " payment of 
the amount of this obligation [i. e., the whole amouut] by the consignées 
at the final port of destination from the first amount of freight received." 
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It is a part of the définition of bottomry (article 680 of the German Code) 
that "the creditor can exercise his rights only upon the hypothecated 
objects after the arrivai of the ship at the place where the voyage ends." 
Such is clearly the ordinary incident of bottomry. When the $1 ,900 was 
collected, the libelant, therefore, even if présent at Ilo Ilo, could not hâve 
claimed it. He could take no steps to " collect " his draft till the end 
of the voyage. His own risk and that of his insurers, therefore, con- 
tinued entire until that time. The rights of the assured are to be judged 
according to the state of things as they actually existed at that time. 
The insurance contract speaks as from that time. It admits of no sev- 
erauce as respects the two ports; because the draft admits of no sever- 
ance, and no part of either contract was fulfiUed or discharged. 

In view of the above-quoted provision of the draft itself, I think its 
true construction and intent are practically not to subject the Ilo Ilo 
part of the freight to the bottomry lien at ail. The évidence shows that 
the Manilla freight would hâve been three times that of the Ilo Ilo freight, 
and considerably in excess of the whole draft, to say nothing of the value 
of the ship, which was also pledged, and the express direction to the 
consignées at Manilla to pay the whole sum out of the Manilla freights, 
elearly shows that that was the spécial fund from which the parties in- 
tended the loan should be paid. It was known that freights would be 
collected at the intermediate port of Ilo Ilo. It is not crédible, consid- 
ering the terms of this draft, that the parties intended or expected that 
the Ilo Ilo freights should be tied up until the vessel reached Manilla. 
Had those funds been intended to be applied to the draft, there is no 
reason why that intent should not bave been expressed, and those freights 
directed, like the Manilla freights, to be applied on the loan, so far as 
they would go. On the contrary, the Ilo Ilo freights are virtually ex- 
cluded, both by postponing ail payment till the final port of Manilla, 
(the word "final" being written and interlined in the printed form,) and 
by devoting the Manilla freights to the payment of the whole amount. 
The spécifie provision controls the former gênerai one. This construc- 
tion of the draft is apparently sustained by the remarks of Emérigon as 
respects the owner's rights at intermediate ports, on a pledge of cargo, 
even without the aid of any such spécial provision as this in the bottomry 
contract. "The borrower on bottomry of merchandise," says he, "is not 
bound to put at risk more than the amount of the loan. If he gives 
more, it is voluntary, and the excess is not irrévocable. He may, in 
the course of the voyage, discharge such excess of merchandise, without 
the lender's having any right to complain. * * * jf ^^ijg borrower 
shows that at the time of the disaster he had effects of his own equal to 
the sum borrowed, he is freed from aU obligation; and the contract, a^ 
respects the lender's rights, will be reduced to the value of the effects 
savedfrom the wreck itself." Conts. à la grosse, c. 12, § 2, p. 569. See 
Ordinance 1681, tit. 6, § 14; Code de Corn. § 329; Italian Code, § 602. 
Boulay-Paty, in his Conferance, expresses no dissent to this doctrine, 
and it is sustained by the latest French authors, (6 Desjardines, Droit 
Com.; Mar. § 1192, p. 321; 2 Laurin, Cresp. Droit Mar. 371.) Val- 
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roget (2 Droit Mar. p. 139, §§ 1120, 1133) would lirait the owner's right 
to deal independently with- the excess to circumstances contemplated by 
the contract; such as "upon a loan for a voyage eut and back, or one 
giving a right to deal at intermediate ports;" and such is precisely the 
présent case. 

3. In either point of view, therefore, I must hold the respondents 
prima fnde liable for the whole amount of the insured draft, because 
there was an actual total loss of the ship and of the Manilla freight by 
sea périls before reaching Manilla, in excess of the amount insured. If, 
however, it appeared that there was any other fund available to pay any 
part of the draft, either from the existence of the Ilo IIo freight moneys 
in specie, or of any subsisting légal claim by reason of the use made of 
that money bj' the master or owners, (assuming that that part of the 
freight was subject to the pledge,) the insurers, on payment of the draft 
in fuH, would be entitled to the benefit of such fund or claim for their 
reimbursement. The loss, taking the Ilo Ilo freight into account, would 
not, in that case, be an actual total loss, but only a eonstructive total 
loss; and the assured, on demanding payment in full, would be required 
to abandon that claim to the insurers, if any express abandonment, or 
notice of abandonment, in such a case were necessary. From the cor- 
respondence between the parties, it is évident that the libelants did make 
a demand of payment in full, which the insurance company rejected on 
the ground that the $1,900 Ilo Ilo freight was applicable to the draft, 
and was of itself a pro tanto discharge of the insurance ; a défense which, 
as I hâve above held, is not tenable. The agents of the company seem 
to hâve béen the first to receive intelligence that freight had been col- 
lecled at Ilo Ilo; and soon after (in February, 1884,) they suggested that 
the libelants, "for their own protection, should hâve their friends at Ilo 
Ilo attend to the collection of so much of the draft as was, covered by 
the freight on that portion of the cargo." In July foUowing, payment 
of the amount, less the $1,900, was made to the libelants, without préju- 
dice. Afterwards, in August, the libelants, through their adjusters, ap- 
plied to the indoreers of the draft for payment of the balance, which was 
refused. Negotiations seem to hâve been continued with the respond- 
ents, who, in a letter of September 27, 1884, promised to aid the libel- 
ants, through their counsel, "in arriving at a proper settlement of the 
$1,900 coUected and sent to the owners." Much delay seems to hâve 
ensued in ascertaining where the owners were, or in communicating with 
them. In May, 1886, application was made by letter to one of the own- 
ers at Barth, Germany. In June, 1886, he replied: 

"The gênerai average of tlie vessel in question bas been settled some two 
years ago. Accordlng to our law, the agents [owners] are not personally re- 
aponsible for your demanda, and I am thus not able to collect anything from 
the former owners. * * * Frpm the money collected by Captain Stickle- 
berg at Ilo Ilo, I received nothlng. The same was only enough to pay ex- 
penaes for discharging at a port of distress, and the owners got no beneflt." 

While thèse varions efforts were being made, the libelants, on the 24th 
of January, 1885, gave to the défendants a formai notice of abandon- 
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ment of their interest in the bottomry draft, which the respondents a 
few days afterwards declined to accept, without any statement of their 
reasons. I greaily doubt, in a case of this kind, where no spécifie prop- 
erty remains to be dealt with, but at most only a possible right of action 
for indemnity, whether there is need of any abandonment by the insured 
beyond that which is implied in the claim of a total loss. See Insurance 
Co. V. Smthgate, 5 Pet. 604. 2 Phillips (Ins. §§ 1682, 1683, 1723) con- 
cludes that "the claiming of a total loss is a sufficient expression of an 
intention to abandon." Lowndes (Ins. §§144, 248) says that "the mère 
act of claiming a total loss is équivalent to abandonment; and, if made 
in time, no other notice is requisite." As respects a mère claim for in- 
demnity against a third person, the language of the suprême court in the 
case of Insurance Co. v. Transportation Ce, 117 U. S. 312, 6 Sup. Ct. Rep. 
750, 1176, seems clear and décisive on this point, although there was 
notice of abandonment in that case. The court says, (page 320:) 

"When goods Insured are totally lost, actually or constructîvely, by périls 
insured against, the insursr, upon payaient of the loss, doubtless becomes 
subrogated to ail the assured's right of action against third persons who hâve 
caused or are responsible for the loss. No express stipulation in the policy of 
Insurance, or abandonment by the insured. is necessary to perfect the title of 
the insurer." 

There can be no doubt that on payment of the draft in foll, the insur- 
ers in this case would hâve been entitled to any right of action, if any 
there was, that the libelants, had on account of the master's use of the 
Ilo Ilo freight to complète the voyage. When the libelants made their 
demand of fuU payment, it is not conceivable that they intended to re- 
tain, or that the défendants imagined that they intended to retain, for 
their own benefit, any right of recourse against the master or owners; 
nor, if such had been their intention, would it bave been of any avail 
against the défendants' légal rights by way of subrogation. Again, the 
ground upon which payment in full was refused, viz., that the Insurance 
contract was pro tanto discharged upon the collection by the master of 
the $1 ,900 freight at Ilo Ilo, was équivalent to a waiver of notice, if that 
were otherwise necessary; for the refusai on that ground rendered notice 
of abandonment an idle ceremony, and was équivalent to a rejection of 
any abandonment; because that ground was incompatible with the ao- 
ceptance of any abandonment. . See 2 Phil. Ins. § 1684 et seq. Both par- 
ties were acting on the supposition that this freight money, or part of it, 
had been "sent to the owners," which, upon the correspondence offered 
in évidence by the défendants, it now appears was not the fact. The 
assured, if abandonment was necessary, were also entitled to a reason- 
able time to ascertain the facls; and the express notice of abandonment 
in this case, though nearly a year after the loss of the vessel, was a year 
and a half before the facts were fuUy ascertained. In endeavoring to 
learn thèse facts they had the assistance of the respondents; and there is 
no indication that the latter sustained the slightest préjudice through the 
delay before formai notice of abandonment was in fact given. 

I am further of opinion that upon the facts, as they appear upon the 
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evideiïce offered by the défendants, th ère was nothing to abandon; and no 
légal claim against either the master or the owners in respect to the Ilo 
Ho freight, since it appears to hâve been ail properly used in a port of dis- 
tress for the completion of the voyage. Such a use of the freight monej', 
as I hâve already said, must be inferred from the évidence ofFered on 
that subject. If this évidence is meager, and in 8ome respects unsatis- 
factory, the burden of proof rests upon the défendant. Inasmuch as the 
insurance was not an Insurance of the spécifie Ilo Ho freight, but of the 
draft, insuring it against any sea, périls that might prevent its collection 
at Manilla, the existence of any outstanding claim on account of the 
master's previous use of freight receipts that might bave become avail- 
able, analogous to salvage, would at most be in the nature of a partial 
offset, the existence of which the insurers are bound to establish. The 
mère fact of previous collection of some freight at an intermediate port is 
not enough; since that fund is primarily liable to be used for the neces- 
sities of the voyage. To constitute a partial défense to the insurers it 
must appear that at the close of the voyage, when the draft could first 
be enforced, something still remained that was legally available to the 
àssUred. The use of the freight money collected by the master in a port 
of distress for the necessities ofthe voyage, was a use of it in lieu of 
further bottomry on the ship and unearned freight. It holds the same 
relation to the prior lenders on bottomry and to their insurers that sub- 
séquent bottomry would bave held to them. The Oynthia, 16 Jur. 749. 
The maritime law imposes upon the master the duty of using such mon- 
eys to complète the voyage, rather than to exécute a new bottomry. 
Thomas v, Osbom, 19 How. 22, 31. So long as that money lasted, he 
had in fact no authorityto exécute further bottomry, with its incident 
of a maritime premium. The use of that money was, like new bottomry, 
in the eye of the law, for the benefit of ail interested in the voyage. Had 
new valid bottomry been executed to repair the damages, or defray the 
expenses caused by sea perUs, it must hâve been paid out of any proceeds 
ofthe wreck on arrivai at Manilla, in préférence to the prior bottomry. 
The libelants' lien on the freight money coILected at Ilo Ilo no more su- 
perseded the master's authority and duty to use those moneys to complète 
the voyage, than it superseded bis authority to hypothecate the ship, and 
the Manilla freights, if necessary, on which the same lien existed. The 
légal liability ofthe freights collected to be used, instead of subséquent 
bottomry, for the purpose of completing the voyage, was in fact oue of 
the légal incidents of the adventure, and one of the légal risks that the 
lender on bottomry and his insurers incurred when they entered upon 
their contracts. Such use of it was not a wrongful subtraction of the 
fund. 

It is urged that the respondents did not insure against a risk of this 
character, and that that risk was not a péril of the sea. In the case of 
Oreer v. Poole, 5 Q. B. Div. 272, it was held that a ioss of part of the 
cargo through bottomry made to complète the voyage was not a Ioss by 
a sea péril for which the insurer of the cargo was liable; but it was cou- 
ceded that the Ioss in that case was not gênerai ayerage; whileinthis 
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case the correspondence shows a loss usually regarded as gênerai average, 
viz. , unshipping cargo at a port of distress. 2 Phil. Ins. § 1 302; German 
Code, § 708, subd. 4. It is immaterial, how.ever, whether the expansés 
to which this money was applied were a gênerai average loss or not; or 
whether, upon an insurance of bottomry like this, freights earned at an 
intermediate port continue insured to the close of the voyage; since this 
insurance, as I hâve said, was not of the ship and freight, but of the ad- 
-vances as a^ainst ail sea périls that might "preventtheir collection" at 
Manilla. The only question material to the défense is, therefore, whether 
upon the stranding of the vessel there remained any claim legally avail- 
able towards the payment of the bottomry draft. The question would 
hâve been the sameif after the landing of the Ilo Ilo cargo the goods 
were destroyed by fire, and, the consignées being insolvent, no freight 
was ever co.llected. Though the insurers on bottomry may not hâve in- 
sured againstsuch a fire or insolvency, the mère earning of some freight 
could not haye constituted any défense to their full liability for a subsé- 
quent loss by sea périls in excess of the draft. It would be the same if 
the $1,900 freight moneys had been colleçted in coin, taken on board, 
and gone down with the ship. Whether that coin continued insured bi: 
not, this insurer's liability bn a subséquent loss like this would not b^ 
affected. 

Although the master's Use of the freight money coUected was lawful, 
so that no spécifie fund any longer existed to which any lien could àt- 
tach, and though no légal liability of the master resuit ed from using 
the money, still, if the owners were personally bound to pay for thé 
expenses, or the repairs, to which the $1,900 were applied, the casés 
of The Virgin, 8 Pet. 538, 553, and The Oynthia, 16 Jur. 749, cOntain 
dicta to the effect that the bottomry holder would hâve "a resultiiig right 
to compensation over against the owners," on the équitable ground thàt 
they had in légal effect made use of the bottomry holder's fund to dis- 
charge an obligation which they were personally bound to pay. Greàt 
difiîculties seem to me to be involved in this view, having référence to 
the légal rank of liens, the inhérent conditions and implications of but- 
tomry, and the fact that by our own law, iirlhe absence of some wroiig- 
ful or illégal act, the only remedy on the bottomry contract is in rmc. 
Admiralty rule 18; Duncan v. Beason, 1 Exch. 537, 656, 3 Exch. 644, 
656. The Codes of France, (section 331,) and of Ttaly, (section 599,) 
a,re plainly incompatible with any such rem'edy over; for the reniedy of 
the bottomry lender is expressly "reduced to the value of the eftects 
saved, subject to the expenses of sa,lvage, and to ihe claims of other priv- 
ileged créditera having a préférence." But if the dicta above referred tb 
express any sound rule, it has no application to this case; for the reason 
•that by the law of Germany the master's engagements and contracte eii- 
tèred into under his ordinary maritime powers constitute no personal ob- 
ligation upbn the owner. The correspondence put in évidence statès 
this fact; and the provisions of section 452 of the German Code are very 
explicit to this efïect. The question concerns the ultimaté responsibil- 
ity of the owner' for the master's acts and engagements, arising oùt of sea 
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damage as oue of the incidenta of the voyage, in the prosecution of for- 
eign commerce. According to the case oî Lloyd v. Guibert, L. R. 1. Q. 
B. 115, 129, (contra, Na.ytor v. Baltzell, Taney, 55, 62,) it is, therefore, 
to be determined by the law of the ship's home; not from any inhérent 
force of the law of the flag, but beçause, in the absence of other indica- 
tions, and considering ail the exigencies, and the conveniences of com- 
merce, it will be presumed to hâve been the intent of the parties, under 
such circumstances, to contract with référence to that law. The Gaetano, 
7 Prob. Div. 137, 148; Bank v. Netherlands, 10 Q. B. Div. 521, 529, 
540; The. Brantfm-d Oty, 29 Fed. Rep. 373, 384-390. Article 452 of 
the Grerman Code pro vides as folio ws: 

"The owner is not personally responsible for the claims of third persons; 
but only the ship and freight are liable: (1) If theclaim is basedupon a con- 
tract which the master has made by virtue of his légal authority, and not in 
virtuo ofa specical power of attorney ; * * • or (2) upon the non-per- 
formance, or incomplète performance, by the captain of his duties; * * * 
unless the owner has expressly guarantied the performance of the contract." 

Article 458, however, provides for the personal responaibility of the 
owner for seamen's wages. Although this exemption from a gênerai per- 
sonal liability is contrary to the English law, (Cary v. White, 5 Brown 
Pari. Cas. 325; Arthur v. Bartan, 6 Mees. &W. 138; Benson v. Duncan, 
1 Exch. 537, 654, 3 Exch. 644,) it is in accord with the American law, 
as laid down in the case of The Virgin, 8 Pet. 638, iimiting the liability 
of the owners to the value of the vessel and freight, that cornes to their 
hands, and as expressly adjudged by Taney, C. J. , in the case of Naylor 
v. Baitzell, Taney, 55, 64, 66. Récent législation has confirmed this 
limitation. 23 U. S. St. at Large, p. 57, c. 121, § 18. The German 
owners were, therefore, not personally botmd to make, or to pay for, the 
necessary repairs or expenses to complète the voyage, except out of the 
prbperty embarked in the adventure; and such, through the right of 
abandonment, is the gênerai continental law. French Code de Com. §§ 
298, 216. On this ground the case of Uoydv. Guibert, L. R. 1 Q. B. 
115, was decided, as respects a French ship. But the freights earned 
on the voyage were primarily liable for those uses; and their liability 
to that use outranked the libelants' prior lien, not only by the German 
Code, (articles 680, 757, 762, 773,) but by the gênerai marine law. By 
that Code, also, (articles 774, 775) the owner is personally liable only for 
^uch freight "asis actually-received by him, or knowingly paid over to 
lienors of inferior rank." In applying the freight moneys already col- 
lected to the purposes of completing the voyage, the master applied them 
to claims superior to the libelants' lien; and he thereby not only per- 
formed his own maritime duty, but fulfilled ail the personal obligations 
of the owners in that behalf. By a récent act of congress (act June 26, 
1884, 23 St. at Large, p. 57, c. 121, § 18) it is provided "that the in- 
dividual liability of a ship-owner shall be limited to the proportion of 
any or ail debts and liabilities that his individual share of the vessel 
bears to the whole; and the aggregate liabilities of ail the owners of a 
vessel on account of the same shall not exceed the value of such vessel 
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and freight pendiiig, * * * excepting wages due to persons employed 
by said ship-owners." See, also, act June 19, 1886 (24 St. at Large p. 
80, c. 421, § 4.) This, in connection with the former act of 1851, 
(Rev. St. § 4283,) apparently brings the law of this country into har- 
raony with the gênerai continental law in respect to the limitation of the 
liability of ship-owners arising from the navigation of their vessels, and 
from the acts of masters,whether growing ont of contract or of tort; and 
the earlier décisions in the English and American law touching the extent 
of the owner's liability for the master's acts or contracts, and the collatéral 
obligations which dépend upon that liability (see Benson v. Duncan, 1 
Exch. 531, 3 Exch. 644; Pope v. Nickerson, 3 Story, 465) will become 
no longer applicable. The French law on this point, by the amend- 
ments to the Code in 1841, was settled in accordance with the views of 
Emérigon and Boulay-Paty, and with the décision of Taney, C. J. , in 
Nayhrv. Baltzell, supra; to the contrary of what is stated by Story, J., 
in Pope V. Nickerson, 3 Story, 499, (2 Desjardines, Droit Corn. Mar. §§ 
279, 280.) 

No défense being, therefore, established, the libelant is entitled to a 
decree for $1,900, with interest and costs. 



Miller et al, v. O'Bbien. 
Digiriei Court, S. D. Nm York. June 6, 1888.) 

ShIPPING — LlAEttlTT OF OwNBB FOR CONTBACT OF MasTBB — BOTTOMRT BOSDB 

— Transhipmjnt— Payment by Ownbb of Cargo— Act Jdnb 26, 1884, § 18. 
The mastèr of the American ship J. execnted a bottomry bond on his vessel 
and cargo, part of which had been transhipped into the'L., the bond cover- 
ing "said vessel and her cargo, including that portion transhipped on the L., 
* * • upon condition that if the satd vessel should within flve days set 
Bail, * * * and upon arrivai tHe master should pay the advances, etc., or 
if *a4<ï ®«»««Z should by périls of the sea * * » be an utter loss, " the bond 
to be void. The L. arrived safely, but the J., with her cargo, was a total loss. 
Beid that, neither under the gênerai maritime law, nor Rev. St. U. 8. §4383, and 
the supplementary act of June 36, 1884, § 18, limiting a ship-owner s liability 
for the acts and contracts of the master to the value of the ship and freight, 
was the ship-owner liable to the owner of the cargo for the amount of the 
bottomry bond paid by him to redeem that portion of the goods arriving by 
the L. in safety from the lien of said bond, no personal fault or pi:ivity of the 
ship-owner to the loss being shown. 

In Admirai ty. On exceptions to libel. 
• This was a libel against the respondent inpersoTuim, to recover mon«y 
which the libelants paid in Germany to redeem their cargo from a bot- 
tomry bond executed by the master of the American ship Andrew John- 
son, at Callao, Peru, on September 15, 1884. The libel avers that the 
libelants, in June and July, 1884, shipped on board said vessel at Iquique 
Bay and at Caiena Buena about 20,000 bags of nitrate of soda, to be 
transported to Hamburg, Germany; that she sailed from the latter port 
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for Hamburg on July 15th, in an unseaworthy condition; that there- 
after she began to leak badly, and in distress put into Callao, Peru, on 
August 4th; that she was obliged for safety to tranship 1,200 tons of her 
cargo on board the British bark Mary J. Leslie, to be carried to Hamburg; 
and that for repairs and transhipment she necessarily incurred an expense 
of £2,215 6s. 9d., British sterling', which the master was obliged to ob- 
tain on bottomry of the ship, freight, and cargo, including the 1,200 
tons shipped on the Leslie; for which sum the master legally executed a 
bottomry bond to Messrs. Grâce Brothers & Co., merchants of Lima, with 
nmritime interest at the rate of 17è per cent.; making in ail £2,699 8s. 
9d.; that the Leslie arrived at Hamburg safely, but that the ship An- 
drew Johnson became a total loss on the voyage from Callao; and that 
the libelants, ia order to obtain possession of the 1,200 tons of cargo be- 
lenging to them, were obliged, on' March 17, 1885, to pay the whole 
a,mount of said bottomry and respondmtia bond; and that £1,617 4s. 3d. 
(17,870.16) thereof were charges specifically made and incurred by and 
for the benefit of the said ship Andrew Johnson and her freight, and the 
Qwn€c thereof; and that demand of the last-named sum had been made 
upon the respondent, and payment refused. The respondent excepted 
to the libel, (1) in that it does not state the nature of the action; and (2) 
that it does not show a cause of action against the respondent. 

Butler, StUlman d: Hubbard, ( W. Mynderse,) for libelants. 

Sidney Chubb, for respondent. 

Bkown, J. The nature of the cause, I think, sufEciently appears in 
the libel to answer the requirement of the twenty-third rule in admiralty. 
The second exception — that no cause of action is stated — goes to the 
merits of the action. It does not cover any mère informality of state- 
ment; nor any lack of fullness in détail, or of definiteness and certainty. 
The objection that there is no averment in the libel that communication 
was had with the owners of the cargo before executing the bottomry can- 
not, therefore, be considered. The gênerai averments that the expense in- 
curred was necessary ; that the exécution of bottomry was neeessary, and 
that the master "lawfully executed the bottomry," are, I think, suffi- 
cient, except on Spécial demurrer or spécial exception. 

The gênerai question presented is whether, upon a total loss of the An- 
drew Jdhnson and her cargo and freight, the ship-owner is bound to indem- 
nify the owner of the 1 ,200 tons of cargo that arrived safely by the Leslie 
for what he paid on the bottomry bond to obtain his goods, so far as the 
bottomry loan was originally incurred for the benefit of the lost ship and 
freight. The amount claimed in the libel being only £1,617 4s. 3d., 
($7,870.16,) it isto be inferred that the residue of nearly £1,000 was* 
the amount of the expense included in the bottomry loan that was ap- 
pQrtioned against the cargo; while the former sum was charged against 
the particular average of the Andrew Johnson and her freight to be earned. 
Through the total loss of the Andrew Johnson, and of that part of the 
cargo ! that remained on board of her, the respondent has already lost 
ey«rythjng that he embarked in the adyenture. 
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Upon the generaZ question, two points hâve been discussed by counsel 
— First, whetber, under the peculiar terms of the bottomry bond, the 
Leslie's part of the cargo was, upon the utler loss of the other ship, 
chargeable with any lien, and whetber consequently the libelants were 
legally bound to pay anything to obtain possession of the Leslie's cargo; 
second, whether, if they were thus bound, there was any légal right of 
recourse against the owner of the Andrew Johnson, who had suffered a 
total loss of bis own ship and freight. In the récent case of Force v. In- 
surance Co., ante, 767, some considération was given to the différent pro- 
visions of bottomry instruments in regard to the risks assumed by the 
lender, and his right to salvage in what might remain after a total loss 
of the ship. In that case the bottomry instrument was a brief and in- 
formai draft; the présent is a fuU and formai instrument of some 16 
folios. The construction of the instrument itself isnot free from difïi- 
culty. Itis executed by James H. Killeran, as master of the ship An- 
drew Johnson. It recites in détail the principal facts,. and continues. 

"That Grâce Brothers & Co. were contented to stand to and bear the risk, 
hazard, and adventure of said advances upon the huÙ, body, or keel of the 
said vessel, Andrew Johnson, together with the cargo laden on board as afore- 
said, and the freigbt to be earned; * * * and that the sâid master dotH 
hypothecate and charge the said vpssel and her cargo, including that portion 
of ttie cargo transhipped to the Mary J. Leslie, and the freight to be earned 
and become payable in respect of said voyage, upon condition that if the said 
vesselshalIforthwithsetsaiifromCallao; * * * andiftheabovebounden 
James H. Kilierau shall within the next flve days aftef the arrivai of the ves- 
sel at her final port of destination, arid before commencing to discharge, pay 
to Grâce Brothers & Co. the said advances, and the maritime premium thereon, 
* * * or if during the said voyage an utter loss of the said vessel; by flre, 
enemies, pirates, the périls of the sea, or navigation, or any other casualty 
shall unavoidably happen, to be sufficiently proved by the said James H. Kil- 
leran, then and in either of the said cases this obligation shall be void, or oth- 
er wise to be and remain in full force and virtue." 

ïhe libelants contend that the words "the said vessel" in the condi- 
tion of the bond apply equally to both the Andrew Johnson and the 
Mary J. Leslie. No doubt it was the expectation of the parties that 
both vessels alike would sail forthwith from Callao and deliver their 
cargoes, but the context scarcely admits of any literal application of the' 
conditions to both vessels alike. It could not hâve been intended that 
the above bounden James H. Killeran, "master of the Andrew Johnson," 
should "within five days after the arrivai" of the Leslie pay the amount 
of the bond, if his own vessel arrived safely, though rnore than five dayS 
later, at the same port. On the other hand, it is olear that the cargo 
transhipped to the Leslie was intended to be included in the bottomry. 
The final clause déclares that in case of an utter loss by périls of the 
sea the obligation is to be void. There is no saving clause reserving to 
the lenders in. case of such loss "anyaverage that might be secured upon 
ail salvage recoverable," as is usual in such full and formai instruments. 
Insurance Co. v. Gossler, 96 U.S. 645, 646. If such an instrument were 
construed upon the principles of the common laW strictly, and if ^' thé 
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said vessel" were held to mean the Andrew Johnson only, the wbole in- 
strument wonld become inoperative on the utter loss of that vessel, un- 
der the condition that the obligation should in that event be void. Con- 
sidering, however, that this is a maritime instrument, to be construed 
liberally in fayor of the bottomry lender, in support of its apparent or 
reasonable intention, and ha ving regard to the provisions of nearly ail 
the maritime Codes, which give the lender a right in the salvage, though 
the vessel be lost, irrespective of the spécial phraseology of the instru- 
ment, I think that the "obligation" that by the condition is to become 
void may be fairly construed as intended to mean only the personal obli- 
gation or agreement to pay the loan; léaving the pledge operative upon 
any salvage recoverable, in the same manner as where the saving clause 
is embodied in the instrument. Forcé v. Jnmrance Cto., supra. 

If the above construction is correct, it would not be material that the 
words "said vessel" in the preceding paragraph literally meant the An- 
drew Johnson only; for the cargo which was brought safely by the Les- 
lie was a part of the original cargo of the Andrew Johnson, and, being 
hypothecated by the bottomry instrument, that part of the cargo would 
continue sûbject to the bottomry lien, like any salvage from the wreck of 
the Johnson, precisely as if it had been rescued by the Leslie from the 
Johnson a few moments before the îatter went down in mid-ocean. As- 
suming, therefore, that, as the libel states, "the libelarits were bound in 
law tt> pay the bond in order to obtain their goods," though the libel 
doès hot state that the payment was made under the compulsion of any 
légal proceedings, the case oiDuneanv. Benson, 1 Exch. 537, 3 Exch. 
644, is cited as a direct adjudication that the ship-owner is bound to in- 
demnify the libelants, as for money paid for bis account. In that case 
the ship arrived with her cafgo. The owner abandoned the ship and 
freight a,nd refused to satisfy the bottomry. He was, nevertheless, held 
Hable tô indemnify the cargp-bwner. In Lîoyd v. Ginbert, L. R. 1 Q. 
B. 115, on the other hand, under precisely similar circumstauces, the 
ship-owner was held not liable; because by the law of France, to which 
country the ship belonged, the ship-owner was absolyed from ail liability 
by abandonment of the ship and freight. By the law of England the 
shig)rowner haS, no similar right to free himself frôm liability for the mas- 
ter's engagements by abandonment; and in the former case, therefore, the 
0wner was held responsible, as formoneys in effect borrowed by the mas- 
ter from the cargo-owner for the purpose of repairing his ship ; precisely 
as if he had sold a part of the cargo for the same purpose, in which case 
the owner's liability was not disputed. 

; Directly contrary to the case of Duncan v. Benson, was the décision of 
Takey, C. J., in thé case of Naylor v. BalizeU, Taney, 55, in which the 
owner of bottomried cargo, which had been sold in the enforcement of 
the bottomry bond, sued the owner of an American vessel for non-delivery 
of his cargo. The question of the extent of the ship-owner's liability was 
then fully odnsideréd, and it was held tobe limited to the value of the 
ship and freight that comes to the ship-owner's hands. It was aeld that 
the master had.no authority to bind the owner beyond that limit; and 
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that he could not, by a pledge of thé cargo, indiréctly extend the ship- 
owner's personalresponsibility. "The justice and sound policy," says 
Taney, C. J., "of the rule which restricts the power of the master.over 
the property and fortune of his owner to the value of the ship intrùsted 
to his command and the freight she may eam, is proved by its adoption 
by every commercial nation in Europe, and we shoùld be very unwilling 
to establish a eontrary piinciple in this country, unless very clfear and 
décisive authorities compelled us to the décision; for it would place the 
American ship-owner in a far worse condition than his European rival, 
and compel him to hazard his whole fortune, however large, upon every 
distant voyage made by one of his ships." Since that décision was ren- 
dered the act of 1851, (Bev. St. § 4283,) applicable to at léast ail cases 
of Ipss and damage, and the récent act of June 26, 1884, (23 St. at 
Large, p. 57, c. 121, § 18,) extending the same exemption to ail debts 
and liabilities generally, save for seamen's wages, hâve confirmed that 
adjudication. Thèse acts were designed to bring the law of this country 
into harmony with the maritime law of most other countries in respect 
to the limitation of the liabilities of ship-owners arising from the navi- 
gation of thgir yessels, and the acts of masters, whether growing out of 
contract or tort. , Norwich Go. v. Wright, 13 Wall. 104, 119, 121. It is 
immaterial which law be looked to as the law of the contract in this 
case; whether the law of this country, as that of the ship's home;iithe 
law of Peru, where the contract was made; or that of Hamburg, whererit 
was to be performed,-^since the law of ail three on this point is now in 
substantial accord. 2 Desjardins, Droit Gom. Mar. §§ 280, 282; i^brce 
V. Providence, supra. By neither is the ship-ownex answerable after the 
ntterloss of ship and freight, Unless he is chargeable with some persorial 
privity or fault, and that is not hère alleged. The exception to the libel 
on the mérita istherefore sustained. 



Kbetzmeb V. The William A. Lbvebino. 
■ {District. Court, J>. Net» Jer»ey. June 11, 1888.) 

1» Mabitime Liens— Supplies .Fuknishbd Cook — State Statuts. 

Where a cook on a tug js paid a certain sum per month, and in addition 
weekly "grub money, " under an agreement with the captain to hoard the 
crew, and is not directed hy the captain as to whére to make his jjùrchasès, nor 
tp do 80 on the crédit of the tue, one who sella him provisions has no lien on 
the tug under the gênerai maritime law, or under, Btatute K. J. 1884,, (Supp. 
Bev. 437,) providing that a debj; for supplies furnished within the state for the 
use of the ship, and contracted by the captai&y owner, or consignée, shall be 
a lien on the ship. 

Z. Same— BijpDEîî OP Pkoop. 

Where the statute provides for a lien on certain conditions, the burdenpf 
proof is on the libelant to shoW tliat those Conditions hâve been fnlâllèd. the 
presumptions being ail the other way. 2%* CfteiTO*/ord, 84 Fed. Rep. 389. 
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8. Same— Evidence— Admissioits of Cook— Books ov Libblant. 

The admissions of the cook that he owes a balance for provisions furnîsheâ 
the crew, and the fact that they were charged on libelant's bock to the tug, 
do not dispense with the necessity of proving that he had a right so to charge 
them. 

In Admirai ty. Libel for supplies. 

Meinhard Kretzmer filed a libel against the tug William A. Levering 
for supplies iurnished. 

Bedle, Muirhead & McGee, ioT libeLant. 
, John Griffin, for respondent. 

Wales, J. This is a suit to recover a sniall bill for provisions alleged 
to bave beén furnished to and on the crédit of the tug William A. Lev- 
ering, at Jersey City, where the libelant carried.on his business, and 
which was also the home port of the tug. The statutes of New Jersey ôf 
1884, (Supp. Rev. 427,) which is a supplément to the act of 1857, pro- 

. vides "that whenever a debt shall be contracted by the ttiaster, owner, 
agent, or consignée of anyship or vessel * * * for such supplies, 

: provisions, and stores, furnished within this state for the use of such 
ship or vesselat thetime when the sâme were furnished, * * * 
such debt shall be a lien upon such ship," etc. A lien of this descrip- 
tion is eriforcèable in admiralty, although without the statute it would 

:hot be recosnized under the gênerai maritime law of the United StàteS. 
The General Smith, 4 Wheat. 443; The Lottnwanm, 21 Wall. 558. But 
such à lien will be enforced in this court only when it comes strictly 
within the terms of the statute. The RedWirig, 14 Fed. Rep. 869; The 
Marcelin Ann, M Fed. Rep. 142. The fjrst and only question then,is, 
hàS thé libelan;t brought his case fairly within the terms of the statute? 
A careful examination of the record, which is inexcusably bulky, and 
full of irrelevant testimony, bas not brought to light any proof that the 
master, owner, agent, or consignée of the tug contracted at any time, di- 
rectly or indirectly, with the libelant to furnish the supplies sued for. 
The master employed a cook by the month, and, in addition to his wages, 
paid hirn $17.50 every week, in advance, for "grub money." The cook 
had an agreeme'nt with the master to boatd the fcrew for that sum, and 
he dealt with the libelant, from the beginning of April to the 3d or 4th 
of August, 1886, paying, for the most part, in cash for what he bought, 
and there is not the slightest évidence that he was directed by the master, 
or by any other person, to buy provisions at any particulâr place, or on 
the crédit of the boat. In this matter he acted ihdependently of the mas- 

, ter, and was at liberty to buy where and of whom he pleased. The master 
was ignorant of the dealîngs of the cook with the libelant until late in 
the summer,- when the crew complained of bad raeat. For the libelant 
it.is contended that the presumption that the supplies furnished to a 
vessel in a foreign port are furnished on the crédit of the vessel applies 
to the présent case, and that his lien is not waived unless there is sàtis- 
factory proof that the provisions were sold on the personal crédit of the 
cook. But there is nothingin tlie statute which warrants this construc- 



THE DANIEL KAINE. 785 

tion of its meaning, nor is there any ruie of law, or any known author- 
ity, which sustains it. The statute requires proof of a contract by one 
of the persons named in it, and does not establish a lien on mère proof 
that the supplies were taken on board of and used by the boat. The 
Chdmsford, 34 Fed. Rep. 399. Prior to the passage of the statute, no lien 
existed in New Jersey for supplies to a domestic vessel. The statute con- 
fers a lien on certain conditions, and it is only when thèse conditions 
bave been performed that the lien attaches. The statute does not create 
a maritime lien, and there can be no presumptions in favor of the spé- 
cifie lien which is conditionally given to the material-man. The pre- 
sumptions are ail the'other way, and the burden is on the libelant to 
prove that a contract was made with him by one of the persons described 
in the statute. Contracts made by such persons, and by no others, for 
supplies, provisions and stores, will bind the vessel. The admission 
of the cook that he personally owes the libelant a small balance for méat 
and groceries with which he fed the crew does not afifect the question; 
nor does the fact that libelant headed his account with the words 
"Charged to the W. A. Levering," dispense with the necessity of prov- 
ing that he was iegally authorized to make such a charge. Besides this, 
the libelant's "books" are open to serions objections from the mauner in 
which they appear to bave been kept and made up. There is reason to 
believe — at least to suspect^that the entries in each book were ail made 
at one time, with the same pen and ink, and by the same writer. The 
books are neat and unsoiled, bear no marks of having been in daily use, 
and contaih no other accounts than those against the tug. Let a decree 
be entered dismissing the libel, with costs. 



The Daniel Kainb. 

Jamss Dalzell's Son & Co., Limited, et al. v. The Daniel Kaine. 

{Disirict Court, W, D. Pennsyhania. May 29, 1888.) 

1. BHiPPrtfja— OwNERSHiP IN VBS8BL— Pahtnership. 

The running of a steam-boat on sharee does not make ttie owners partners 
in respect to the vessel itself . 
8. Maritime Liens^Adtancks— Bt Part Owner. 

Where a steam-boat is not partnership property, but her part owners are 
tenants in common simply, one of them lias no lien upon the share of another 
foradvances. 
8. Same. 

Nor does it make any différence that the partner making suchiadvances was 
also the master of the vessel. 
4. Same— EixECUTioif— From State Court — Levt and Lien. 

Aftèr seizure of a steam-boat by the marshal upon process in admiralty and 
a decree of condemnation, but before sale, a writ of fi. fa. issued out of the 
State court upog a judgment against one of the part owners of the vessel, and 
was put in the hands of the sheriff. In the distribution of the proceeds pf 
the îuarshal's sale,' Ae/(2 that, as against the défendant in the exécution, tHe 
v.aôF.no.lO— 50 
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plaintiff therein acquired a lien as soon as his wrît reached the slierîff's hands, 
and that, aftër satisfaction of ail adtniralty liens and liens of domestic cred- 
itors for supplies, etc., under the local statute, the exécution creditor waa 
entitled to the défendant' s remaining share of the surplus. 

In Admiralty. Sur exceptions to the commissioner's report. 

Wm. L. Bird, for the steamer Twilight. 

Knox & Eeed and MiUer & Me Bride, for R. W. Cowan. 

John S. Ferguson, for James Lynn. 

George Shiras, Jr., and A. L. Large, for Joseph Payne's administrators. 

Charles G, Dickey, for sherifï of AUegheny county. 

John F. Edmrmdson and E. P. Douglass, for J. G. Leezer. 

AcHESON, J. This is a contest over the surplus in the registry of the 
court from the sale of the steam tow-boat Daniel Kaine, after satisfaction 
of ail maritime liens, and the liens of domestic creditors, for supplies, 
etc. , under the state statute. The commissioner allotted the flind to 
the several owners of the vessel, according to their respective shares in 
her. Objeoting to this appropriation are — Firat, the owners of the 
steamer Twilight, who hold a promissory note signed, "Daniel Kaine, 
and owners," and given by the master of the boat; second, R. W. Cowan, 
one of the owners of the Daniel Kaine, who asserts a lien for advances 
and dxsbursements made by him, and aiso for his wages as master of the 
boat; and, ihird, exécution creditors of James Lynn, one of the owners 
of thé boat. 

1. The service rendered by the Twilight being a home service, aijd not 
embraced within the state statute, the commissioner, I think, was clearly 
right in holding that the note given therefor was not a lien on the boat, 
and hence not payable out of the fund in the registry of the court. 2^ 
Edith, 94 U. S. 518. 

2. The burden of proof is upon Capt. Cowan to establish the alléga- 
tion contained in his pétition, but which is denied in the answer thereto, 
that the shareholders in the Daniel Kaine were not tenants in common, 
but partners in respect to the ownership of thé vessel. 3 Kerit, Comm. 
*155. Has he succeedçd in this? The évidence bearing upon this point 
is as follows: The boat was built by James Lynn, George T. Miller, 
and R. W. Cowan, who from the first held her in defined shares, — 
Lynn and Miller each owning seyen-eighteenths, and Cowan owning four- 
eighteenths. Thus was the boat enrolled on February 8, 1882. Speak- 
ing of her enrollment, Capt. Cowan testifies: "There was no other agree- 
înent among us than that the boat should be as set out in the registry." 
Ih April, 1886, George T. Miller transferred his seven-eighteenths in the 
boat to George B. Kaine. Capt. Cowan further states that there was no 
■written agreement between the owners of the boat as to how she was to 
be operated, nor any verbal agreement that she was to be run or oper- 
ated in partnership. However, it seems that, by the tacit consent of 
ail the owners, she was run on joint account. Her employment was in 
the towinig of coal, and at first she was principally engaged in towing for 
two coal firms, in one of which Lynn was a member, and in the other 
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Miller, viz* , James Lynn & Son, and George T. Miller & Co. The book- 
keeper who keptthe books of the boat made eut and furnished annually 
to the several. owners balance sheets, in which the cost of the boat ap- 
peared as an item. Do thèse facts establish that the shareholders in the 
Daniel Kaine were partners in her ownership? I think not. That the 
cost of the boat appeared in the balance sheets which the book-keeper 
made eut is not a controlling cireumstance, and, indeed, is a matter of 
little moment, when considered in connection with Capt. Cowan's testi- 
mony, above quoted. According to the enrollment of the boat, her part- 
owners were tenants in common, and there was ho dififerent or other 
agreement as to ownership. An agreement to run a ship on shares does 
not make the owners partners with respect to the vessel. The Larch, 2 
Curt. 434. Says Chief Justice Gibson, in Hopkins v, Forsyth, 14 Pa. 
St. 38: 

"Carriers maydoubtlessbecome partners, but not merelybybecoming joint 
owners of a chattel, and using it for a common purpose. And the priiiciple 
is peculiarly applicable to sbips or other craft, the exceptions to it in respect 
to them being always founded in very spécial circumstances." 

Now, where the vessel is not partnership property, according to the 
dear weight of authority in this country, one part owner bas no lien for 
his advances and disbursements upon the share of bis co-owner. The 
Eandolph, Gilp. 457; MeiriU v. BarÛett, 6 Pick. 46; Macy v. DeWolf, 
3 Woodb. & M. 193, 205; Tfie Larch, mpra. Nor does it make any 
difiPerence that the part owner making such advances was also the ship's 
husband. Macy v. DeWolf, supra; The Larch, supra; Hopkins v. Forsyth, 
mpra; Whitev. Proceeds, etc., 19 Fed. Rep. 848. In treating of this sub- 
ject, Mr. Justice Coetis, in tlie case of TTie Larch, supra, after remarking 
that in England the law is now settled against the existence of the lien, 
said: 

"There has been some diversity of décision in this country, but I think it 
bas proceeded from diversity in the views taken of the particular facts of the 
cases, rather than from any real différence in priiiciples. That the owners of 
a vessel ojay be copartnera in respect to that as well as any other property, 
and that, when they are so, each has a lien, cannot be doubted. But where 
no such spécial relation exists, where they are merely part owners, and as 
such tenants iu common, thàt one has no lien on the share of another for ad- 
vances, i believe to be equally clear. " 

In 60 far as the state statute gave Capt. Cowan a lien for his wages as 
master, the commissioner allowed his claim, and beyond that it is clear 
be had no lien, and, therefore, is not entitled to payment eut of the 
fund in question. T%e Orléans, 11 Pet. 176; The Edith, mpra. 

Having thus reached the copclusion that Capt. Cowan had no lien, it is 
not neceesary to consider the objection made to the ^lowance of his 
claims, by a court of admiralty based on the unsettled and disputed con- 
idition of the accounts between thé owners of the boat. 

3. By virtue of the writ of attachment issued in this case, the mar- 
shal: seizeid the Daniel Kaine on February 15, 1887. There was a de- 
cree of condemnation on March 2, 1887, and the marshal sold the boat 
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on March. 14, 1887. Upon two judgments against James Lynn, indi- 
vidually, obtained in the court of common pkas of Aîlegheny county , one 
in favor of Joseph Payne, adminislrator of Andrew Finney, deceased, 
and the other in favor of J. G. Leezer, writs of ^. fa. issued after the 
seizure of the Daniel Kaine by the marshal, but before her sale. The Payne 
exécution (^. fa.) was issued on March 3, 1887, and was received by the 
sherifFthe same day at 4:15 o'clock p. m. By the return of the sheriff 
to this writ it appears that On March 7, 1887, he "levied upon ail the 
right, title, and interest of the défendant in steam-boat Daniel Kaine in 
the hands of United States marshal, and gave notice to United States 
Marshal Millet of said levy, and made claim upon proceeds of sale of 
boat." The Leezer exécution (_^. fa.) was issued, and came into the 
sherifiTs hands on March 4, 1887. Upon the Leezer judgment there was 
also issued a writ of exécution attachment, which was served on the mar- 
shal on March 12, 1887. As, however, the Payne exécution issufficient 
to exhaust the whole share of Lynn in the fund in the registry of the 
court, and by reason of its priority in time it is entitled to préférence 
over the Leezer writs, nothing further need be said in respect to the lat- 
ter writs. 

Such bejng the facts, the question now to be determined is, what 
right, if any, the plaintifif in thé Payne exécution acquired as against 
James Lynn by virtue of the proceedings in the state court. Did he 
thereby secure a lien against Lynn's interest in the boat? It cannot be 
inaintained that the attachment by the marshal, or the decree of condem- 
nation, or both, in themselves and without more, operated to extinguish 
the title of James Lynn. Subject to the spécial property which the mar- 
shal had acquired by his seizure, and the rights of the libelants, Lynn's 
interest in the boat remained in him. Certainly, he might hâve made a 
voluntary transfer of his remaining interest. Was it, then, beyond the 
reach of his exécution créditer, whose judgment was in the state court? 
It is, indeed, undeniable that this court had obtained exclusive jurisdic- 
tion over the vessel for ail the purposes of the suit which had been hère 
instituted, {HeidrUter v. OH-Cloth Co., 112 U. S. 294, 6 Sup. Ct. Rep, 
135;) and it is not to be doubted that property once attached or levied 
on is in the custody of the law, and is not liable to be taken by another 
exécution in the hands of a difi'erent officer, especially if that officer is 
acting under a différent jurisdiction, (^Hagan v. Lucas, 10 Pet. 400; Tay- 
lor V. Carryl, 20 How. 683; J^eeman v, Howe, 24 How. 450.) It will 
be perceived, however, that the sherifPs levy hère did not involve the 
disposition or control of the property. It was made in manifest subor- 
dination to and récognition of the right of the marshal to hold and dis- 
pose of the vessel. Nor was actual seizure necessary to give efBcacy to 
.the sherififs levj^, as it was made, not upon the res itself, but merely upon 
the defendant's interest. Srodes v. Caven, 3 Watts, 258; Wdsh v. Bdl, 
32 Pa. St. 13. But the exécution créditer hère need not stand on the 
sherifiPs Jevy. In Pennsylvania a Jî. fa. binds ail the defendant's Per- 
sonal property in the bailiwiek, whether there is a levy or not; and the 
lien attaches from the time the writ is put in the sheritPs hands. Dwn- 
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can V. McCumher, 10 Watts, 212. The issûing of the exécution from the 
court of common pleas was not an interférence with the marshal, and in 
nowise tended to bring about a conflict of jurisdiction. What good rea- 
son, then, is there for denying to this exécution créditer the benefit of a 
lien? In Heidritter v. Oiî-Chik Co., supra, the court noticed and care- 
fuUy distinguished between the proceedings in the state court for the pur- 
pose of declaring and establishing the mechanic's lien, and the subsé- 
quent proceedings involving the sale of the property, the latter only be- 
ing adjudged void. In Bayard v. Bayard, 3 Clark, 155, (foot paging 
261,) we hâve a décision by the United States circuit court for the East- 
ern district of Pennsylvania, sustaining the lien of exécutions from the 
state courts against property in the hands of the marshal. The case was 
this: After goods had been levied on by the marshal under several writs 
of ^. fa. from the circuit court, writs of fi. fa. against the same défend^ 
ants were issued from the state courts, and put into the hands of the 
sheriff. Subsequently anotherjî. fa. was issued from the circuit court, 
and was delivered to the marshal. In the distribution of the proceeds 
of the marshal's sale — the sum realized being insnfficient to satisfy aU 
the exécutions — it was held that, after satisfying the prior circuit court 
exécutions, the money should be applied to the exécutions from the state 
courts in préférence to the later exécution from the circuit court. The 
principle deçided was that, while the sherifF could not disturb the mar- 
fihal's possession, still the fi. fas. from the state courts, upon delivery to 
the sherifF, bound the defendant's interest, subject to the marshal's levy. 
The principle is applicable hère. I am of opinion that the writ of fi. fa. 
issued upon the judgment of Joseph Payne, administrator, etc., against 
James Lynn, became a lien upon the defendant's interest in the tow- 
boat Daniel Kaine upon the delivery of the writ into the hands of the 
sheriff of Allegheny county; and therefore, that said exécution creditor 
is entitled to Lynn's share of the surplus in the registry of the court. 
Let a decree be drawn in accordance with this opinion. 



The Dekw.' 

McDonald v. The Deew. 

(Dùtriet Court, S. B. New York. June 11, 1888.) 

■Coi,i:,isioH— Vessei. AT Anchor— Stbamee out op Dsual CotTRSE— Absence op 
Anchor Light— Confi.icting Testimony— Weight of Pboop. 

Libelant's schooner K. was lying at anchor on the western side of the Hud- 
son river at, night in the midst of a violent gale, when she was ruu inito by 
the passenger steamer Drew, on her way down the river from Albany to New 
York. The évidence was very conflicting as to the existence bî any an'chor 
light buruing at the time of the collision, the light bavmg for some reason 

*K*>portedbj;JBd*at!aG..Benedict, Esq.jOf theNew Yorkbaiv ■. ; 
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become extinguished. Held, that the schooner was on that ground in fault. < 
But, i% appearing also that, wLen Btnick, she was lying to the west of the 
■ usùal course 6f steamers, on a well-known anchorage ground, where the 
steamer should hâve known that vessels were liable to be anchored in the 
preyailing violent gale, held, that the steamer was in fault for running out,- 
of her usual track, near such an anchorage ground. 

In Admiralty. Libel for damages by collision. 
Goodrich, Deady & Goodrich, for libelant. 
W. P. Prentice, for claimant. 

Beown, J. At about half past 4 o'clock in the moming of November 
16, 1887, during a violent gale from the north-west, the libeïant's schooner 
Robert Knapp, lying al anchor about half a mile below Caldwell's point, 
in the Hudson river, was run into by the steamer Drew, on her trip from 
Albany to New York. This libel was filed to recover the damages. 

Many witnesses on behalf of the claimant insist that the schooner was 
lying in the usual track of the steamer, and that she exhibited no an- 
chor light, so that she was not seen until the Drew was within 75 or 100 
feet of her, when she was disclosed by the illumination of the Drew's 
head-light, and collision was inévitable. For the libelant it is contended 
that she was at anchor to the westward of the usual course of steamers, 
and that she had a good light burning up to the moment of collision. 
At Caldwell's point there is a sharp bend in the river of at least six points. 
Above the point the gênerai course is downward about S. E. by S. ; be- 
low the point, about S. W. by S. Immediately below the point the line 
of the shore runs, according to the map submitted, about W. by S. for 
more than half a mile, and then about S. W., forming a kind of bay 
below the point, in and below which is a common anchorage ground, 
and a convenient shelter against violent winds from the west and the 
north-west. The schooner had come to anchor there on aecount of threat- 
ening weather, during the afternoon previous, a little below Caldwell's 
dock, which is about half a mile below the point. The master testified 
that he anchored first about 300 feet from the shore; that at 1 o'clock at 
night the wind blowing heavy, ail hands were called, and 30 fathoms 
more of chain given to the anchor, and an additional anchor dropped, 
with 15 fathoms of chain; and at the same time the light, attached to a 
lanyard suspend ed from the fore-rigging and about 15 feet above deck, 
was trimmed and renewed. The captain was up and down ail night. 
Just before the collision he was looking to the southward, astern, to take 
the range of some objects in order to détermine whether the schooner was 
dragging her anchor. He did not hear the Drew's approach uutil she 
was close aboard. He says that the light was extinguished by the shock 
of the blow, and that immediately' after the Drew had passed without 
stopping, he took down the lantern, found it still hot, with the wick red, 
the glass cracked, and a few small holes broken through it. At about 2 
o'clock at night the tug-boat W. E. Street came to the landing, and an- 
chored between the shore and the Knapp. Her pilot testified that the 
Knapp's light was then shining brightly. About half an hour afterwards 
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the tug Osceola also came to anchor just above the W. E. Street, and in 
coming in, her tow just escaped collision with the Knapp. Her captain 
and pilot both testify positively that there was no light at that time on 
the Knapp. The testimony of the lookout on the Drew was not taken in 
conséquence of his illness. Her captain and three quartermasters, who 
were in the wheel-house, ail testify that no light on the Knapp was vis- 
ible, and that, if there had been, it would hâve been seen, and the Knapp 
easily avoided. Soon after the collision the lamp was relighted and hung 
up; but the wind blew out the light. The lantern was produced on the 
trial, showing a crack in the glass and some sniall holes broken in it, 
which the master testifies was done by the collision. 

There is great difficulty in dealing satisfactorily with such contradict- 
ory testimony in regard to the Knapp's light. But where there is a 
concurrence of many persona, who testify that no light was visible; who 
were in a position to see it, if it was visible; whose interest and duty and 
safety were involved in observing it; and who, as in this case, did see 
other lights nearer the shore, but did not see the light in dispute; and 
where there is nothing to indicate négligence on their part; and a col- 
lision occurred which might easily hâve been avoided, and would natu- 
rally hâve been avoided, if the light had been visible and seen; and 
whèn their testimony is confirmed, as in this case, by other disinterested 
witnessés on another vessel, wbo also testify that no light was seen,— -the 
weight of évidence must be deemed to be that there was no light shining 
at the time of collision. If this lantern was not quite tight before the 
collision, the high wind that prevailed might hâve blown it out not 
long before; or from insufficient fiUing it might hâve bui-ned low, so as 
to show the red wick testified to by the libelant. Indeed, when a lamp 
is well eupplied with oil, a sudden extinction of the light does not, I 
think, usually leave the wick red. The fact, therefore, to which the 
master testifies, that when he took the light down shortly after the col- 
lision the wick was afire, is a pretty strong indication that the light had 
goneputgradually through want of oil, and not by the sudden blow of the 
collision. Chamberlain v. Ward, 21 'H.ovr.5é8,56i. I feel constrained, 
therefore, to hold, upon the testimony of so many wilnesses, that the 
light was not properly burning at the time when the Drew approached, 
whatever mav hâve been the cause of its failure. The Royal Arch, 22 
Fed, Rep. 457; The Narragansett, 20 Blatchf. 87, 11 Fed. Rep. 918; 3%e 
Sam WeUer,5 Ben. 293; The ImacBell, 9 Fed. Rep. 842; TheiStcOe oj Alor 
bama, 17 Fed. Rep. 847; The Eraslua Ooming, 25 Fed. Rep. 572; TTie 
Johanne Augmte, 21 Fed. Rep. 134, 140; The Alaska, 22 Fed. Rep. 548, 
551; neAmboy, Id. 555. 

2. I must hold the Drew also to blâme for running so far to the west- 
ward out of the usual track of steamers, and at so high a rate of speed, 
— from 15 to 16 miles an hour, — over a known anchorage ground, when 
through the violent gale of that night many vessels were likely to be at 
anchor in that locality. 

One of the quartermasters of the Drew estimâtes the schooner at about 
400 feet outside of the two tows, which had lights, and in the high wind 
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were tailing dirèctly ont from the dock. As the scîiooner was sornewhat 
Delow thèse boats, she would net, on that estimate, be as much as 400 feet 
further out in the river. This is the highest estimate of the schooner's 
distance from shore that is based on spécifie data. It is more than twice 
the distance stated by several of the libelant's witnesses, and it is sorne- 
what greater than the estimate of the captain of the Street, who was in a 
position to judge pretty accurately. The tows did not extend over 800 
feet from the shore, and, assuming, therefore, that the schooner was as 
much even as 1,200 feet from the shore, an examination of the map 
submitted shows that the Drew, in order to coUide with the schooner at 
that distance from shore, must hâve gone more than a quarter of a mile 
nearer the shore than the ordinary course of such steamers in that part 
of the river. The usual course testifled to is to round the point from 
600 to 1,200 feet distant, which agrées with the marking of the chartj 
iand below the point to steer S. W. by; S. This would carry the steamer 
a fùU half mile from shore abreast of where the Knapp lay. The master 
testifled thàt when the wind is high from the westward they steer more 
to the westward, to make up for leeway . Whether at this time the course 
actually made was more westerlythan was intended; or whether, on ac- 
count of the high wind, the Drew intentionally hugged the westerly shore 
more than usualj it is certain from the position of the schooner, which 
is pretty clearly established, that the Drew was far to the westward of the- 
usual track of such steamers. 

'In the case oî Steam-ahip Oo.\. Galderwood, 19 How. 241, 246, the su~ 
preme court say: 

"This court has decided that neither rain, nor the darkness of the night^ 
npr the absence of a light from a barge or.sailing vessel, nor the fact that the 
steamer was well manned and f urnished, and conducted with caution, will ex- 
cuse the steamer for coming in collision with the barge or sailing vèssel, whên 
the barge or sallilig vessel is at anchor, or sailing in a thoroughfare, out of 
the usual track of the steam-vessel. " 

It was not consistent with reasonable prudence, nor with due legard 
to the safety of other vessels, for a steamer of the speed of the Drew to ruh 
SO far to the westward of her usuàl course, at night and in a gale of wind, 
over, or in very close proximity to, a weU-known antihorage ground for 
,other vessels, which she must hâve known weré likely to be lying there 
for shelter. For this want of reasonable prudence, under such circum- 
stances, I must hold her also to blâme, and the damages must be divided.. 
3%e lAfdm, 4 Ben. 523; The Isaac Bett, 9 Fed. Rep. 842. 
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The Lone Star.^ 
{Gireua Court, E. B. Nm Ywh, E. D. July 31, 1888.) 

1. Salvagb— Vessel AT Dock— Fiée. 

The steam-ehip Lone Star lay on the lower side of pier 37, North river, New 
York, when fire broke out on the wharf, which spread with great rapidity, 
until the steam-ship herself caught lire. Various tugs came to her assistance, 
and, when the hawsers which Fastened her to the pier were burned away, 
Bome of them drew her out into the stream, where other tugs came along- 
slde, and she was towed, water being pumped on her meantime, to the flats 
at Weehawken. where she sank, and the flre was extinguished. Held, that the 
tugs were entitled to salvage. 

8. Samb— Compensation— DiFFEBBHT Grades dp Sbevicb— Towage and Pump- 
iNa. 

The services rendered by the tugs to the steam-ship diflfered in degree. 
Held, that the most important service was rendered by the tug Pioneer, which 
put the line on the Lone Star by which she was towed out from the burning 
pier into the river To her was awarded $1,800 as salvage. Eeld, furiher, 
that other grades of salvage services were rendered by the tu^s which as- 
sisted in towing the steam-ship to the tiats, and by the tugs which pumped 
water on the fire. To thèse tugs various sums, from $1,000 to $250, were 
awarded. 

8. Samb— Basis of Compdtation. 

The Lone Star was an iron steam-ship. She was so much damaged by the 
flre that she was sold as a wreck. If she had receired no assistance, she would 
hâve been sunk in her slip, and would hâve been raised and sold as old iron. 
Held that, in ascertaining the vaine to the ship-owner of the services rendered 
by the salvors, the amount that the owners would hâve realized from her sale 
as old iron, if she had so sunk, should be deducted from the proceeds of her 
sale as a wreck. For the purposes of this computation of salvage, such 
amount saved to her owners was found to be from $23,000 to $29,000. The 
total award to the tugs was $8,350. 

In Admiralty. Libels for salvage. Appeal from district court. 34 
Fed. Rep. 807. 

Eleven différent suits were brought against the wreck of the steam-ship 
Lone Star for salvage services rendered to her in the fire at Morgan's Line 
pier, New York, in February, 1887. The suits were Consolidated on mo- 
tion. From the order of the district court claimants appeal. 

Alexander & Ash, for Howard, 

Wing, SJumdy & Putnam, for Kinny, Love, and Chapman. 

WilcoXy Adams & Macklin, for Bridges. 

Butler, StiUman & Hubbard, for McCaldin. 

Anson B. Stewart, for Hofman. 

Edward D. McCarthy, for Hicks & Sullivan. 

Charles Hl Tweed and R. D. Benedict, for the Lone Star. 

Blatchford, Justice. In this case I find the foUowing facts: On the 
28th of February, 1887, a fire broke out on a lighter loaded with cotton, 
which was lying at the outer end of pier 37, North river, New York city. 
The pier was a covered pier, and its shed wasfull of cotton in balea, and 

• Reported by-Edward G-, Benédiot, Esq., of the New York bar. 
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other goods. The tide was ebb, and a gale was blowing from the north- 
west. The steam-ship Lone Star was made fast by hawsers to the lower 
side of pier 37, her bow being about 200 feet mside the outer end of the 
pier. She had no cargo on board. Shortly after the fire broke eut, the 
steam-ship became enveloped in fiâmes, and ail the persons who wereon 
board of her left her. In time the fire burned ofF the hawsers by which 
she was màde fast to the pier, and, under the influence of the strong 
wind and the ebb-tide, she would then bave drifted across the slip, if she 
had not been towed out of the slip. This was done by sleam-tugs which 
were requested to performthe service by thesuperintendentofthe steam- 
ship line to whichthe Lone Star belonged, and who was then and there 
présent. One of the tugs which towed the Lone Star out was the Pio- 
neer. That tug, in anticipation of the burniug of the fastenings of the 
Lone Star, placed herself along-side of the Lone Star, and sent a deck- 
hand named Bridges on board of the Lone Star, who, at considérable 
Personal risk, made fast on the bow of the Lone Star a line hauled by 
him from on board of the Pioneer. At that time the fire on board of 
the Lone Star was so intense that the master of the Pioneer required an 
assurance from the said superintendent that means of escape would be 
furnished to Bridges when the Pioneer should move away from the Lone 
Star in order to tow her. As soon as the fasteniiîgs of the Lone Star 
burned off, the Pioneer, being fast tp her by a line from her bow, began 
to move her out of the slip. In rendering the service the Pioneer was 
aided by the steam-tug Missisquoi, which, at the request of the Pioneer, 
made fast along-side of the Pioneer after the Lone Star began to move, 
and with the Pioneer towed the Lone Star out of the slip. At the same 
time, abaft of the Pioneer, and under the port quarter of the Lone Star, 
was the steam-tug Harry Roussel. That tug, before the Lone Star be- 
gan to move oilt, had made a line fast to her, and had begun to pump 
water into her through one of her dead-lights. The Harry Roussel had 
also a line to a lighter, the Angeline Andersen, which lighter wasloaded 
with cotton, and on fire. The Pioneer, the Missisquoi, the Lone Star, 
the Harry Roussel, and the lighter moved out of the slip together. The 
Pioneer and the Missisquoi were sufSciently powerful to hâve together 
towed the Lone Star out of the slip and to a place where she could be 
beached; but shortly after they reaohed themouth of the slip the towing 
line of the Pioneer parted, and thereby the Lone Star was at once placed 
in the péril of going upon the Guion Line dock, pier 38; and, before 
another line could be got to her, she did touch that pier, but neitherdid 
nor received damage thereby. As soon as possible after the line from 
the Pioneer parted, another line was got upon the Lone Star from the 
steam-tug Charles Runyonj and she, aided by the steam-tugs Reba, Mis- 
sisquoi, Egbert Myers, and E. H. GoflBn, towed the Lone Star to Wee- 
hawken, where she was beached. During this time water was being 
thrown upon the Lone Star from varions tugs, which continued to pour 
water upon her until the fire was extinguished at Weehawken. The dam- 
age done to the Lone Star was so great that it was thought undesirable 
to attempt to repair her, and she was soid at auction in her damaged 
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condition, and brought the sum of $37,500. This was a proper pro- 
ceeding. If the Lone Star haii beea left in her slip, and no effort had 
been made to put out the fire in her, the effect of the fire upon her would 
hâve been such that she would hâve been worthless to be made into a 
useful vessel of any kind, and would hâve been good for nothing except 
to be broken up for old iron. It cost $279 to pump her out and tow 
her to the Erie basin. After deducting from the net proceeds of sale the 
amount which would hâve been realized from the saleof her as old iron, 
the amoUnt saved to her owners by the salvage services was from $22,- 
000 to $29,000. The entire salvage service was one continuons service 
from the time the Lone Star began to move out of the slip until the fire 
in her was extinguished at Weehawken, participated in by différent 
steam-tugs, at différent times, and under différent circumstances. The 
steam-tugs William J. McCaldin, Nellie, John Fuller, Alice Hegarty, 
James A. Garfield, and George H. Dentz rendered aid in pnmping water 
into the Lone Star, but the service of each of them in towing her was un- 
important. The most important service rendered was that of towing her 
out of the slip. Although the Harry Roussel aided to some extent in 
moving *he Loue Star out of the slip, her services were not equal in value 
to those rendered by the Pioneer, or the Missisquoi, in the entire service. 
The services of the Pioneer *ere of more value than those of any other 
steam-tug in taking the Lone Star out of the slip. After her line parted 
the Pioneer aided in pumping, until the fire was extinguished. The 
owners, master, and crew of the Pioneer rendered salvage services of the 
value of $1,850, with $10 as disbursements; those of the Harry Roussel 
of the value of $900, with $5 as disbursements; those of the Missisquoi 
of the'value of $1,000, with $6.05 as disbursements; those of the Charles 
Runyon of the value of $650, with $5 as disbursements; those of the Reba 
of the value of $250, with $5 as disbursements; those of the Egbert 
Myers of the value of $250, with $103.65 as costs and disbursements; 
those of the E. H. Cofiin of the value of $250; those of the William J. 
McCaldin of the value of $800, with $5.50 as disbursements; those of 
the Nellie of the value of $800, with $5 as disbursements; those of the 
John Fuller of the value of $400, with $2.25 as disbursement; those of 
the Alice Hegarty of the value of $400, with $5 as disbursements; those 
of the James A. Garfield of the value of $400, with $5.50 as disburse- 
ments; those of the George H. Dentz of the value of $400, with $5.50 as 
disbursements. The man Bridges, of the Pioneer, rendered salvage serv- 
ices of the value of $50, in addition to the other services he rendered as 
one of her crew. 

On the foregoing facts I find the foUowing conclusions of làw: A de- 
cree should be entered to the same purport as the decree of the district 
court, and making the same apportionment as that made by that decree 
among the owners, master, and crew of each vessel, with costs of this 
court agaiost the claimant, to be taxed. 
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Éoss et cH. V. The Angeline Andeeson.* 

Same V. Certain Bales of Cotton. 

(Circuit Court, E. D. New York. July 21, 1888.) 

Saitage— Abandonment of SbbVice. 

The Anderson, a lighter loaded with cotton, was, witli other vessels, lyîng 
at a pier, when lire broke out on one of the vessels, and communicated to the 
others. The fastenings of the vessels burned o£f, and two steam-tugs came 
into the slip, played streams of water on the vessels, and commenced to tow 
them. After the tugs commenced to tow, no more water was thrown upon 
the Anderson, and after she was outside the slip the hawser parted. and she 
was left adrift, more exposed to the wind than in her former position, with 
the flre on her unextinguished, and was carried by the tide into an adjoining 
slip, where the flre was got under control by the city lire department. Two 
other tuga then took her in tow, throwing water on her and extin^uishing the 
flre. The two former tugs were not prevented from again assisting the An- 
derson, after she was left adrift, by greater périls or unf oreseen circumstances, 
but voluntarily abandoned her to assist the other vessels. Held, that the 
services of the two former tugs were not part of a continuons salvage service 
culminating in the extinguishment of the flre. 

In Adiiiiralty. Libd for salvage. On appeal from district court. 
34 Fed. Rep. 925. 

Benedict, Taft & Bmedict, for libelants. 
Jidian B. Shope, for claimants. 

Blatchfôed, Justice. In thèse cases I find the following facts: On 
the moming of the 28th of February, 1887, the lighter Angeline Ander- 
son, loaded with 1,100 bales of cotton, lay on the south side of pier 37, 
North river, New York city, close to the end of thé pier. ïhe steam- 
ship Lone Star lay astern of her, and ahead of the Angeline Anderson lay 
the lighter Lorena. Pier 37 lies nearly east and west. A strong wind 
was blowing at the time from the north-west. A little after 6 o'clock a. 
M. a. fire broke out on the Lorena, whieh communicated to the pier, and 
thence to the cotton on the Angeline Anderson, and to the Lone Star. 
The fastenings which held the Angeline Anderson to the pier burned off, 
ând she drifted towards the pier below, pier 36, and somewhat up the 
slip towards the bulkhead. The steam-tug Margaret J. Sandford came 
into the slip, and played a stream of water on the Anderson and her 
cargo, and passed a Une to her. The steam-tug Harry Koussel came iiï 
afterwards, and played some water on the Anderson and her cargo, and 
passed a line to her, and also one to the Lone Star. After the Roussel 
got a line to the Anderson, the Sandford cast off her line from the An- 
derson, and passed a line to the Roussel. The steam-tug Pioneer, hav- 
ing a line to the port bow of the Lone Star, aided by the tug Missisquoi, 
made fast along-side of the Pioneer, towed the Lone Stir out, and thus 
the Anderson was towed out through the line from her to the Roussel, 
(the latter being attached to the Lone Star,) and the line from the Rous- 

«Afflrming 34 Fed. Rep. 925. 
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sel to the Sandford. After the tugs so began to tow, no more water was 
thrown upon the Anderson by either of them. When the Anderson was 
got outside of the slip the hawser from the Roussel to her parted, and 
she was left adrifl, with the fire on her not extinguished. She was car- 
ried by the tide into the slip next north of pier 37 , and up near the 
bulkhead, and there the fire on her was got under control by water 
played on her by men belonging to the fire department of the city . Two 
steam-tugs, the Indian and the Excelsior, then took her in tow, also 
throwing water on her, and carried her to Hoboken, where the fire was 
finally extinguished. The Anderson and her cargo were more exposed 
to the forée of the wind in the position in which she was left adrift than 
in her former position in the slip from which she was removed. There 
was no other cause than the will of those in charge of the Sandford and 
the Roussel which prevented them from going again to the assistance of 
the Anderson at the time they left her adrift. They continued to assist 
the Lone Star, and paid no more attention to the Anderson. What had 
been done by them in their efforts to save the Anderson and her cargo 
was not part of a continuous salvage service which culminated in the ex- 
tinguishment of the fire. They were not compelled to desist from their 
efibrts by the arising of greater périls or of unforeseen contingencies, but 
they voluntarily abandoned the Anderson and her cargo. 

On the foregoing facts, I find, as conclusions of law, that neither the 
Sandford nor the Roussel is entitled to any compensation as salvage in 
respect of either the Anderson or her cargo, and that the libel in each 
case must be dismissed, with costs of the district court to the claimants 
of the Anderson, in the suit against her, taxed at $129.80, and with 
costs of the district court to the claimants of the cotton, in the suit 
against it, taxed at $120.65, and with costs of this court to the respect- 
ive claimants, to be taxed. 



FowLER a (û. V. The Bertram L. Townsend.* 

(District Court, B. B. New York. July 27. 1888.) 

Shipping— Damage to Cakgo— Perilb dp the Sea. 

On the évidence, held, that the damage to a cargo of siigar on the schooner 
Bertram L. Townsend, to recover for which this suit was brought, was caused 
by a péril of the sea, and not by neglect on the part of the ahip, and that the 
libel should accordingly be dismissed. 

In Admiralty. 

J. Adriance Bush, for libelant. 

Wing, Shoudy & Putnam, for claimant. 

Benedict, J. This is an action to recover for damage to a cargo of 
Bugar while being transported in the schooner Bertram L. To^osend. 

Ùtcporteâ by Edward G. Benedict, Esq.., ôf the New York bar. 
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The schooner arrived in the port of New York in May, 1885, and deliv- 
ered a cargo of sugar in hogsheads and bags, part of which were dam- 
àged by sea-water. The libelant charges improper stowàge of the cargo, 
UDgeaworthineas of the vessel because inaufficiently calked, and that her 
limbers were permitted to be clogged with sand. The answer admits the 
shipraent, the charter-party, bills of ladiiig, and payment of the freight; 
and avers that the cargo was well stowed, that the vessel was tight, 
staunch, and seaworthy. That during the voyage she encountered very 
heavy and severe weather, with high seas, in which she labored heavily, 
shippéd much water, became strained and damaged, and that the dam- 
age to the cargo was caused by périls of the sea. On the trial the libel- 
ant abandoned ail charges in regard to the stowage of the cargo, and 
expressly admitted good stowage. This left but two questions for dis- 
cussion — Mrst, whether the schooner was in good seaworthy condition as 
to repairs and calking whenshe undertook the voyage; and, second, whether 
damage to the sugar arose from her limbers being allowed to become 
clogged up by the négligence of the master of the schooner. Upon thèse 
two questions much évidence bas been taken. An examination of it bas 
Batisfied me that the damage in question must be attributable to the péril 
of the sea, and not to neglect on the part of the ship. The libel is ac- 
cordingly dismissed, with costs. 



Behrens ». The Furnessia.' 

[Dùtrîct Court, B. D. New York. June 1, 1888. 

SHtPFiNe — Cakriage of Passengbbs— Personal Injuries — Unouabded Hatch. 
Libelant, a steerage passenger on the steam-ship F., in coming down from 
the deck to go to his quarters, fell tbrough the fore hatch in the lowerbetween- 
decks, breaking his leg, for which injury this suit was brought. The hatch 
was ordinarily kept covered, and passengers were in the habit of walking over 
it. On the occasion in question the hatch had probably been opened to bring 
up provisions, but there was no light to enable libelant to see whether the 
hatch was open, nor was there any rail or guard around it. The libelant tes- 
tiâed that he had never seen the hatch open, and did not know that it was 
liable to be open. Ko caution had ever been given the passengers in regard 
to the hatch. JSeld, that the vessel was liable forlibelant'8 injurj, his dam- 
ages being flxed at $1,600.* 

In Admiralty. Libel for damages. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 

•If a common carrier of passengers omits any reasonably praoticable précaution tend- 
ing to insure the saf ety of the passengers, the omission is suoh négligence as will make 
him liable to a passenger who, without fault himself, is injured thereby. Anderson v. 
Scholey, (Ind.) 17 N. E. Rep. 125. See note, Id. 

See, also, as to the liability of common Carriers for Injuries to passengers, resulting 
from the carrier's failure to use the proper degree of care, Merwin v. Railway Ce, 1 
N. Y. Supp. 267; Dougherty v. Railroad Co., (Mo.) 8 S. W. Rep. 900, and note: Gra- 
ham V. Railway Co., (Minn.) 88 N. W. Kep. 812; Railroad Co. v. Pillsbury, (Dl.) 14 N, 
£. Rep. 22, and note. 
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John A. Weékes, Jr, , and James Parker, for libelant. 
Wîng, Shoudy & Putnam, for respondent. 

Bkowiî, J. The libelant, a young man 24 years of âge, în Septem- 
ber, 18;85, took passage on the steam-ship Furnessia from Glasgow to 
New York. He was a member of bis father's family, for whom througb 
tiekets were puichased from Hamburg to NicoUet, Minn. , via Glasgow 
and New York. On the second day out, he and bis younger brother were 
separated from the rest of the family, and assigned to the quarter of the 
unmarried men, in the lower between-decks. His berth was a little for- 
ward of the fore hatch on the starboard side. The hatch was about 15 
feet long by 12 wide, and was usually covered witb a box cover. The 
lower flight of the stairway opened towards the stem of the ship, aild was 
about 12 or 15 feet forward of the hatch. The hatch was usually kept 
covered, and the passengers, in going to and fro from their berths, were 
in the habit of walking over it. When four or five days out, the libelant, 
on coming down from the upper deck to go to his quarters for supper, 
between 5 and 6 p. m,, fell down the hatch way, which was at that time 
open, and fractured his leg a little above the ankle. He was treated on 
tfie ship^ and after arrivai for 77 days in the Long Island hospital. Six- 
teen months later he filed this libel to recover his damages. The weight 
of évidence is that there was not sufficient light to apprise the libelant, 
as he went down to go to his quarters, that the hatch was open. Had 
the proof been clear that the hatches above were open, I should bave 
had no doubt that there was sufficient light to enable a person using or- 
dinary care to see that the hatch was open. But the prépondérance of 
proof is to the contrary. The lamps were not lighted, and there was no 
guard or protection around the opening, save the low coamings, about 8 
inches high,.over which, when the hatch was covered, the passengers 
were accustomed to pass. There was a passage-way of about four feet in 
width on either side of the hatch. The hatch had probably been opened 
for the purpose of taking up provisions; but during the considérable 
interval that had elapsed before the libel was filed, the seamen had been 
discharged, and the ship was without means of proving just what had 
been done, or why the opening was left unprotected. The habit of pas- 
sengers to cross the hatch-covers could not hâve been nnknown to the 
officers of the ship; and in tlie narrow space availabie to the steerage 
passengers, its use, more or less, for that purpose was almost inévitable. 
It was the clear duty of the ship to provide reasonable security against 
danger, when the hatch was temporarily open, by means of a rail or 
gnards of some kind, and by sufficient light to enable the unusual dan- 
ger to be perceived. The ship is therefore legally answerable for not 
having done so. 

The question of concurrent négligence on the part of the libelant is 
one of some nicety. Had the proof shown that the libelant knew that 
the hatch was liable to be open during the dog-wateh in the afternoon, 
when provisions were procured from the hold, if wanted, it would be dif- 
ficult to acquit him of négligence in attempting to cross the hatch during 
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those hours, when it was so dark that he could not see whethèr the cover 
was on or ofF. It is not common prudence for a person to step upon a 
hatchway in the dark, when he knows the cover is liable to be off. The 
brother of the libelant had seen this cover off a day or two before. The 
libelant testifies that he had never seen it off, and did not know that the 
hatch was liable to be open; and that he and the varions other passen- 
gers in that part of the ship were accustomed to cross it frequentiy. No 
caution had ever been given to passengers in this respect, nor any pro- 
hibition against passing over the hatch; or, if given, there was no proof 
ofit. 

As respects the amount of damages recoverable, there is much diver- 
sity of view in the judgment of the médical experts who examined the 
libelant as to the permanent effect of his injuries and the extent of his 
disability. The libelant was brought up as a farmer. Upon his dis- 
charge from the hospital he went to NicoUet, upon a farm purchased there 
by his father, and has worked upon'it ever since. He testified that he 
continued to suffer considérable pain, and, though able to do aU kinds of 
ordinary farm work, that he cannot do as much as before the injury, be- 
ing obliged to rest oftener, through weakness and pain occasioned by the 
fracture. He estimâtes his loss of working power and value at about 
one-half. The respondent's expert estimated it at from one-seventh to 
one-tentb. The libelant testified that with sueh land as he would be 
able to ciAltivate he could make at farming from 1800 to $1,000 a year, 
if perfectly able-bodied. He has, however, no property of his own,''ànd 
Works only for his father, as a farm hand. The wages of an able hand 
at Nicollet, he testified, are about $208 a year, besides board. In thè 
case of The Juniata, 93 U. S. 337; The CUy of Panama, 101 U. S. 453; 
and of The Washington, 2 Ben. 227, 9 Wall. 513, the injuries, the pain, 
and the final disability were much more severe. In this case, the dis- 
ability is but partial, and its actual degree' not very satisfactorily estab- 
lished. The limb is a little shorter; but that alone would not affect its 
use. The curvature below the knee is a little increased, and the foot 
is a little incurved. The libelant's gênerai health is good. His expert, 
judging from the gênerai pain in the knee. and a little irregularity in the 
joining of the fracture, which formed a slight displacement in the axis of 
support, regarded the pain in the knee as likely to increase, rather than 
diminish. There is no évidence, however, to show any increase of pain 
during the past year; nor is there any circumstantial évidence to corrob- 
orate the libelant's testimony as to any considérable pain still suffered 
from the injury. On the whole, the case more nearly approaches that 
of The Grecian Monarch, 32 Fed. Rep. 635, though attended by some 
circumstances which would entitle the libelant hère to a larger award. 
On the other hand, the libelant's delay in prosecuting his suit for 16 
months after his substantial recovery, the ship's loss of testimony in the 
mean time, the somewhat spéculative character of the suit, to be inferred 
from its prosecution informa pawperia, notwithstanding the comfortable 
circumstances of the libelant's father, cannot be wholly ignored. I al* 
Içw him $1 ,600 and costs. 
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McKeen V. IvES et al. 

(Circuit Court, B. Indiana. July 13, 1888.) 

Rbmoval op Catjsbs— Time op Motion. 

Plaintiff flled his complaint in the state court at the January term. 1888, and 
by the summons fixed March 5th, the first day of the next term, as the dayfor 
defendant'8 appearance, but without indorsement thereof on the complaint, 
as required by Rev. St. Ind. 1881, § 401. Held, that the doclieting of the cause 
for March 5th was irregular, as under section 400 the cause could not be called 
for issue until the second day of the term, and such docketing, though under 
a rule of court, could not hâve the efEect of a rule to answer, so as to preclude 
defendant's motion to remove to the fédéral court at a subséquent day of the 
same term. 

On Motion to Remove. 

The superior court ofVigo county liavîng overruled the application 
of the défendant the Cincinnati, Hamilton & Dayton Railway Com- 
pany to remove the cause to this court, the petitioner procurod and 
filed hère a transcript of the record, and the motion of the plaintiff is to 
strike the same from the files. It appears from the transcript that the 
original complaint wa» filed in the superior court on the 2d day of Jan- 
uary, 1888, in term-time, and the summons was issued, served, and re- 
tumed on the same day. The summons in terms required the défend- 
ants "to appear in the superior court of Vigo county on the 5th day of 
March, 1888, being at the March term thereof, to answer," etc. March 
5th was in fact Monday, the first day of the term of said court. It does 
not appear from the transcript that the complainant had, in aceordance 
with section 516, Rev. St. Ind. 1881, "fixed the day during such term 
by indorsement on the complaint * * * on which the défendant 
[should] appear." At a later day of the January term, there having 
been no appearance by the défendants, the cause was ordered "continued 
until the next term." On the first day of the next term, that is to say, 
on March 5th, the complainant obtained leave of the court to file, and 
filed, a " supplemental complaint," and no further step was taken in the 
cause until "the 28th day of March, the same being at the March term 
of said court," when the défendant the Cincinnati, Hamilton & Dayton 
Railroad Company presented to the court its pétition and bond for the 
removal of the cause to this court, showing that the petitioner was and 
always had been a corporation existing under and by- virtue of the laws 
of Ohio; that Ives, its co-defendant, was a citizen of New York, and 
McKeen, the plaintifi", a citizen of Indiana; that the matter in dispute 
exceeded $2,000, exclusive of interest and costs; that the petitioner had 
not been required, by the laws of the state of Indiana or rule of the 
court, to answer or plead to the complaint; and that "the real and sub- 
stantial controversy in the said suit is between said McKeen, plaintiff, 
and the petitioner, and the said Ives bas no actual or substantial interest 
therein." At a later day of the term the plaintiff' filed written objections 
to the removal; that is to say: First., because the pétition was not filed 
v.BÔF.no.ll — 61 
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in time; and, second, because Ives, whom the record shows «to be a neces- 
sary party, having alone thereal and substantial interest in the contro- 
versy, bas not joined in the pétition. Thereupon the court, after récit-» 
ing of record the summons and return thereon, and rule of court No. 2, 
and the docket entry showing that this cause was set on the docket of 
the court for March 5, A. D. 1888, overruled the motion for removal. 
The rule of court referred to reads in this wise: "No rule shall be re- 
quired for a party to answer, but ail défendants will be required to ap- 
pear and answel^ on the day the action against them is set on the docket, 
or suffer a default." The provisions of the Indiana Code of Practice per- 
tinent to the subject are foond in sections 314, 400, 401, 616, 1323, 
1354, of the Revision of 1881, and are as follows: 

Sec. 314. "A civil action shall be commenced by flling in the oflace of 
the clerk a complaint, and causing a summons to issue thereon. * * * 
The summons * * * shall notify the défendant of the action commenced, 
the parties thereto, and the court where pending." Sec. 400. "On the second 
and each succeedingday of the term, the court shall call as many of the causés 
which stand for trial at such term, for issues, as the business of the court will 
permit; * * * and shall compel tlie parties to file their respective plead- 
ings and answers to interrogatories at such tiijae as the court shall deem just," 
etc. Sec. 401. "If from any cause either pariiy shall fail to plead or msike up 
the issues within the time prescribed, the court shall forthwith enter judg- 
ment as upon default," etc. Sec. 516. "Every actioto shall stand for issue 
and trial at the flrst term after it is commenced, when the summons has been 
served on the défendant teii days, or publication has been had thirty days be- 
fore the ârst day of the term: provided, however, that when the complaint la 
filed, whether before or during any term of court, the plaintiff may fix the day 
during such term, by indorsément thereof upon the complaint at the time of 
flling the samé, on which thé défendant shall appear; which day, when so 
fixed. shall be stated in the summons when issued, and the action shall be 
docketed in its order. And, if summons shall be personally served ten days 
before such day, * * * such action shall thereupon stand for issue and 
trial at such term, and the court shall hâve jurisdiction to hear and détermine 
such action as if summons had been served or publication made before the 
flrst day of the term, as hereinbefôre provided." Secs. 1323, 1354. "The said 
courts (circuit and superior) shall adopt rules for conduoting the business 
tïierein, not répugnant to the laws of the state, " etc. 

Harrison, MiÈer & Elam, for plaintiff. 
, Charles W. Fairbanks, for défendants. 

Woods, J., (after stating thefacta as above.) I am of opinion that the 
application for removal was, made in time and should bave been granted. 
Under a statute identical witb section 400, swpra, of the Revision of 1881, 
the suprême court of the state in 1879 held that a judgment by default 
could not be entered on the first day of the term of court to which the 
summons was returnable, {MitcheU v. McCorlcle;69 Ind. 184;) and unless 
that décision is for gome reason inapplicable hère, it follows that the 
docketing of this cause "for issues" on March 5th was improper and un- 
lawful. If authorized by any rule of the court, the rule was répugnant 
to this statute, as interpreted by the highest tribunal of the state. But, 
say counsel: "Section 616, Rev. St. 1881, changes the law from what it 
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was when Mitchdl v. McGorUe yvas decided.. The plaîntiff can now fix 
the exact day of the term ai which défendants must appear and ànswer. 
That was donc in this case, and March 5th was stated in the summbns." 
As indicated in the statement of the case, the record does not show that 
the plaintiff fixed the day for the appearance of l^e défendants in the 
rnanher prescribed by the statute referred to, and, as the matter is juris- 
dictionaJ, I think it must be held that the summons in this case was is- 
sued under the gênerai statute. Such summons, in the customary forhi, 
I believe, requires the défendant to appear on the first day of term. 
This summons named a particular day, which was in fact the first day 
of the term, as ail concerned were bound to know, and therefore must 
be deemed to bave the same significance as if worded in the usual way. 
But, if it be conceded that this summons was issued under the proviso 
pf section 516, in pursuance of an order indorsed upon the complaint, 
the décision in respect to the right of removal must be the same, While 
it is true that the provisions of section 400 had an existence beforé 1881, 
and the proviso of section 516 did not, yet both sections were embraced 
in the Civil Code of 1881, (Acts 1881, pp. 258, 308, §§ 104, 367,) and 
with tlie other provisions of that Code went into effect simultaneously on 
September 19, 1881. They must therefore be construed as parts of the 
same act, and neither as in any sensé repealing the other. This involves 
no diflBculty in respect to the question presented; for, conceding that un- 
der section 516 a complainant has the right to fix the first day of the term 
as the day "on which the défendant shall appear," it is still consistently 
true, under section 400, that causes shall be called "for issues" on and 
after the second day of the term , and a call on the first day is unauthorized. 
The docketing of the cause for the 5th of March on the docket of the su- 
perior court was therefore unlawful, in so far, at least, as that, under rule 
2, mpra, of the court, such docketing could operate as a rule against the 
défendants to answer. And it is not claimed that in any other way the 
petitioner came under rule to answer or plead. Saying nothing in re- 
spect to the nature and efiect of the supplemental complaint filed March 
6th, a default for want of an appearance might hâve been entered against 
the défendants on any day after March 6th, (and possibly on that day;) 
but this was not donc, and on the 28th tlie petitioner appeared, and at 
once moved for a transfer of the cause to this court. The right to make 
the motion is not restricted by the act of March 3, 1887, to the time of 
appearance, or to the time when a default for want of appearance might 
be taken, but by the terms of the act the pétition may be presented "at 
the time, or any time before the défendant is required by the laws of 
the state, or the rule of the state court in which suit is brought, to answer 
or plead to the déclaration or complaint of the plaintifif." 

The objection that Ives did not join in the motion seems untenable, for 
the reason that the supplemental complaint, as well as the pétition for 
removal, shows, that Ives has no substantial interest in the controversy. 
Aside from what has been said, I think the so-called "supplemental com- 
plaint" goes far beyond the proper scope of a supplemental bill, and 
that it so far changed the nature of the action and character of relief 
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prayed and proper to be granted, as to hâve requîred a new summons 
before judgment by default or decree pro confessa could hâve been entered. 
It is not deemed necessary, however, to pass upon this point. It would 
be tedious to go into détails; it is enough to say that the original com- 
plaint made Ives the principal party défendant, and sought and war- 
ranted only incidental relief against the petitionerj while the supple- 
mental bill, abandoning ail questions between the plaintiff and Ives, 
éliminâtes the latter from the case by averring that he acted for his co- 
defendant, the railroad compauy, only, and seeks against that company 
an accounting and other relief not prayed in the original bill against 
either défendant, and which under that bill could not bave been obtained 
against the petitioner. The objection of illegibility bas been removed 
by the filing of a substituted transcript. 

In any view of the case, as it seems to me, the pétition for removal 
ought to hâve been sustained, and the motion made hère is therefore 
overruled. 



Uhateatjqay Oee & Ieon Co. ». Blake. 

(Circuit Court, 8. D. New Torh. August 8, 1888.) 

1. Erroh. Weit oF—SuFEKSEDEAS Bond— Condition. 

A supersedeas bond, conditioned that the plaintiff in error "shall prosecnte 
its writ of error to eflect, and answer ail damages and costs, if it shall fail to 
make the plea good, " is sufflcient. 
S. Bame— Execution before Entry of Judoment. 

A supersedeas bond executed before the judgment was in fact entered, but 
not delivered until after its entry, is valid; but in order that it may not be 
open to question, leave will be given plaintiffs in error to exécute a new bond 
nuncpro tune. 

On Writ of Error from District Court. Motion to dismiss writ for al- 
leged insufficiency oî mpersedeashonà. 

Chittenden, Townsend dt Chittenden, for plaintiff. 
Matthews & Smith, for défendant. 

Lacombe, J. I am informed by the elerk that the mperseâeas bond îs 
•in the form in use in this circuit for many years. The condition, viz., 
that the plaintiff in error "shall prosecute its writ of error to effect, and 
answer ail damages and costs, if it shall fail to make the plea good," is 
in the language of the lOOOth section of the Revised Statutes, and suffi- 
cient. As to the objection that the bond is defective because it was ex- 
ecuted before the judgment sought to be reviewed by the writ of error 
was in fact entered, I am also of the opinion that the bond is none the 
less a valid obligation to respond for failure to make good the writ of 
error in this suit, the bond not having been delivered till after entry of 
judgment. Inasmuch, however, as the obligors are not parties to this 
motion, and this décision will therefore not bind them, and the re- 
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Bpondent being entitled to a security which shall be open to no question, 
the plaintiiFs in error should hâve a new bond executed and filed nunc 
pro tune. This may be doue within 10 days after entry of this order. 



Drexbl et al. v. Beeney et al. 

[Circuit Court, S. D. Nm York. August 11, 1888. 

ExecutÔks and Admiîïistratohs— Appointment — Juiusdiction — Estoppei,— 
acquibscenoe. 

An executrix -who isalso a legatee, who permits her co-executor to take ont 
letters of administration in a state wliere the testator was not domiciled at 
the time of his death, and where there were no assets eltuated, and to ap- 
point an agent to manage the estate, and who recognizes the agency and acte 
with the agent in the management, and accepts payment of a portion of her 
legacy, is estopped, so far as her interest in the estate is concerned, to assert 
that such letters, and a power of attorney thereunder appointing the agent, 
are void.^ 

In Equity. Bill to restrain prosecution of common-law action. 
Wayne MacVeagh and 0. E. Tracy, for complainants. 
Geo. De^orest Lord, for défendants. 

Wallace, J. The complainants bring this suit to restrain the prosecu- 
tion of a common-law action brought against them in this court by Louise 
Berney, as executrix of the will of Robert Berney, deceased, for an al- 
leged conversion of $200,000 of United States registered bonds, and to 
enjoin the plaintiËf from disputing in that action the validity of pro- 
ceedings in Alabama for the probate of the will of said Robert Berney, 
and of letters testamentary thereon issued to one James Berney as executor, 
and of a power of attorney executed by him to one St. James, with whose 
agents complainants dealt in the transaction respecting the bonds which 
constitutes the alleged conversion. The theory of the bill is that the de- 
fendants are equifably estopped from disputing the validity of the pro- 
bate of the will, the letters testamentary issued thereon to James Berney 
as executor, and the power of attorney to St. James. 

Briefl}' stated, the case alleged by the complainants is, in substance, 
as foUows: ' 

"Eobert Berney died at Paris, France, in Kovember, 1874, leaving a will, 
whereby his widow, Louise Berney, his brother, James Berney, and one St. 
James were appointed executors, and legacies were given. One of the exec- 
Utors, James Berney, procured the probate of the will in Alabama in Febru- 
ary, 1875, upon the représentation that the testator was at the time of his 
death domiciled there, and thereupon letters testamentary were issued to the 
said James Berney as executor. ïhe other executors named in the will as- 

' On the suhieot of estoppel by oonduct, and by acquiescence, see Marrow v. Brinkley, 
(Va.) 6 S. B. Rep. 605, and not«; OU Co. v. Perry, (Ala.) 4 South. Rep. 636; Koopman 
V. Blodgett, (Mioh.) 88 N. W. Rep. 649, and note. 
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Bented to and'approved thèse ptoceedings, mclading the défendant Louise 
Berney, who was a legatee under the will as wéll as an executrix. Several 
oftheother legatees named in the will received their legacies fiom James 
Berney as exécuter under the Alabama probate, or in the administration of 
the estate pursuant to that probate. In June, 1875, the complainants acted 
as brokers or agents in effecting an exchange of registered bonds, forming 
part of the testator's estate, into coupon bonds, at the instance of St. James, 
who held a poïwer of attorney in that behalf from James Berney as executor; 
and relying upon the letters testamentary issued to him under the Alabama 
probate and their validity, they delivered to St. James or his agents an équiv- 
alent amount of coupon bonds and money. In May, 1881, the défendant 
Louise Berney procured ancillary letters testamentary to be issued to her as 
executrix of the will of her husbapd by a court of compétent jqrisdiction in 
the State of New York; and thereaf ter representing herself and other legatees 
who had recognized the validity, of the Alabama probate, she brought an ac- 
tion at law in her name as executrix against the complainants for an alleged 
conversion of the registered bonds, in which she asserts that the Alabama 
probate was a nuUity." 

The complainants insist that she and the other legatees who hâve rec- 
ognized the validity of the Alabama probate are equitably estopped from 
disputing it& validity against the complainants. They resort to equity, 
because the estoppel asserted in the bill, although a good défense at law 
as against Louise Berney in her individual rights as widow and legatee 
of the décèdent, is not a défense against her in her représentative ca- 
pacity as executrix of his estate; and upon this ground the suprême 
court bas held that the bill contains a good cause of action in equity, 
and that the facts, if established, are an estoppel against her in equity 
in her représentative capacity, to the extent of her own individual in- 
terest to the estate, and the interests of any legatees under the will who 
are also estopped. 122 U. S. 241, 7 Sup. Ct. Rep. 1200. It is argued 
in the brief for the complainants that the probate proceedings in Ala- 
bama were valid, and cannot be attacked coUaterally; and also that the 
ancillary letters obtained by Louise Berney as executrix are void for 
want of jurisdiction in the court that issued them. Thèse questions are 
not properly hère. They may arise upon the trial of the action at law, 
and, if the position taken for the complainants can be maintained, the 
action niay be successfully resisted on thèse grounds. The only ques- 
tions which can be litigated hère are whether the facts estop the défend- 
ant Louise Berney from asserting anything which annuls the executor- 
iship of James Berney under the Alabama probate, or the authority of 
St. James as his attorney in fact for effecting the exchange of the bonds 
made through the complainant. As was stated by the suprême court: 

"If the décèdent, Kobert Berney, at the time of his death was domiciled In 
France, and not in Alabama, the letters testamentary issued to his brother 
James Berney as executor in Alabama were void, and the authority given by 
James Berney to St. James by the power of attorney was also inyalid, and 
the payment made by the complainants of the proceeds of the bonds which 
belonged to the estate does not bind the rightf ul executor or protect the com- 
plainants. The ground of the bill, theretore, is that, upon thèse facts, an 
action at law may be successfully maintained by the appellee as executrix of 
Kobert Berney against the complainants for the value of the bonds." 
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Inasmuch as Louise Berney is the only défendant who has been served 
with process, or has appeared in the suit, the examination of ihe facts 
should be confined to those which çreate an estoppel against her. The 
bill doea not allège, nor do the proofs show, that any acts were done, or 
any représentations were made by her in respect to the domicile of her 
deceased husband, or the validity of the letters teatamentary to James 
Berney, or the authority of St. James to represent the executors under 
the power of attorney of which the complainants were înformed, or upon 
which they relied, at the time of exchanging the bonds. The bill avers 
that the things done "by James Berney for the admission to probate of 
said will, and the obtaining by him of letters testamentary, and the ex- 
écution of said power of attorney by him as executor to said St. James 
were ail known and assented to by said Louise Berney and the other 
persons named as executors and legatees in said will;" and the estoppel 
relied upon against the défendant consista wholly of her knowledge of 
and assent to what was thus done. Inasmuch as no other ground of es- 
toppel is averred in the bill, and the suprême court held that the bill 
was good upon demurrer, and set foitth sufficient facts to entitle the com- 
plainant to the relief sought, it must be assumed, for présent purposes. 
that such knowledge and assent on the part of the défendant, if proved, 
concludes her, and opérâtes as an estoppel to the extent of her individuai 
interest in the estate. Consequently, it is only necessary to consider 
whether such knowledge and assent is established. 

It appears by the proofs that Robert Berney was never an inhabitant 
of or domiciled in Alabama, and that there were no assets belonging to bis 
estate there, but that many of the legatees named in the will, and James 
Berney also, were résidents of that state. He had not acquired a légal 
domicile in France, but had long resided there, and the greater part of 
his estate consisted of investments there, The object of the proceeding 
to probate the will in Alabama was twofold, — to establish judicially that 
the domicile of Robert Berney was in Alabama, in order to save to the 
legatees under the will the amount of a succession tax in France, and to 
collect assets belonging to the estate situate in this country. The proofs 
also show that in the proceedings in Paris before the notary Laverne, to 
whom the supervisory administration of the estate of the décèdent had 
been committed by the proper civil tribunal, it waa represented through- 
out that Robert Berney was domiciled at the time of his death in Ala- 
bama, and that the will had been duly probated there, and letters testa- 
mentary issued to James Berney as executor. Louise Berney partici- 
pated in thèse proceedings. In February, 1875, James Berney, assum- 
ing to act as executor under the Alabama probate, executed the power 
of attorney to St. James. This document recited, among other things, 
that Robert Berney died having his domicile in the city of Montgomery 
in the state of Alabama; that the laws of that state required that the will 
ahould be admitted to probate by the judge of the probate court of the 
city and county of Montgomery, and that probate was duly granted by 
that court on the 8th day.of February, 1875. The instrument ap- 
pointed St. James the attorney of James Berney, executor, to collect 
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and reçoive ail property belonging to the estate of the deceased, and to 
sell the sàme, to pay the debts and liabilities of the deceased, and to di- 
vide and pay over the property pertaining to the estate among the lega- 
tees in accordance with the vdll. On the 30th of March, 1875, St. 
James and Ijouise Berney appeared before the notary, and St. James, 
acting by virtue of this power of attorney, (a copy of which was pro- 
duced aud made a part of the proceedings,) proceeded to déclare and 
certify that Robert Berney had died having his domicile in Montgom- 
ery, Ala.j that James Berney was the only one of the executors named 
in the will invested with the powers belonging to the executors; that 
this was by virtue of the decree of the probate court of Alabama, (of 
which a copy reciting that Robert Berney was domiciled at the time of 
his death in Alabama was produced;) that by the decree James Berney 
was solely invested with ail the rights which Robert Berney had pos- 
sessed in ail the personal and real property constituting his estate; that 
James Berney in his capacity of testamentary execntor could sell, trans- 
fer, receive, and collect ail the moneys aud securities belonging to the 
estate, and in conformity with the rights conferred upon him by the law 
of Alabama had capacity to delegate his power to an- attorney; and that 
the attorney so appointed had ail the rights of the maker of the power 
and of the décèdent during his life-time. At that time the chattels spe- 
cifically bequeathed to Louise Berney were described and appraised, and 
she on her part undertook to prdduce whenever and for whomsoever it 
might concern ail the assets of the estate which remained in her custody, 
and St. James undertook to prodùce ail the papers and securities of the 
estate which were to remain in his hands, and were to be taken charge 
of by him. On the 3d of May, 1875, St. James and Louise Berney 
again appeared before the notary, and St. James produced the $200,000 
registered bonds, (the subject of the suit at law,) and they were inven- 
toried, and the parties agreed that they should remain in the custody 
and possession of St. James. On the llth of June, 1875, James Ber- 
ney, St. James, and Louise Berney appeared before the notary, and 
James Berney, assuming to be sole executor by the Alabama probate, 
formally declared his confirmation of the power of attorney to St. James, 
and Louise Berney declared her acceptance of the legacies made in her 
favor by her husband's will, and her consent to discharge the estate of 
her husband, and James Berney as executor, upon the receipt thereof. 
Notwithstanding the testimony of the défendant to the contrary, it seems 
impossible to believe that she was ignorant of thë purpose of her co-ex- 
ecutors in the will, to hâve it appear that Robert Berney at the time of 
his death was domiciled in Alabama. It is plain that she knew, before 
the bonds were exchanged by the complainants, that the letters testa- 
mentary of the Alabama court had been granted to James Berney as sole 
executor of the will, and that he, assuming to act as such executor, had 
given the power of attorney to St. James authorizing him to receive and 
sell and manage the property of the estate. She made no objection, al- 
though by the terms of the will the executors were not to make any 
change in the investments of the estate without her consent, and fuUy 
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acquiesced in-what had been done. She acquiesced in the exclusive 
management of the estate thereafter by St. James, and received the sev- 
eral annuities of 40,000 francs bequeathed her by the will from him, 
until his défalcation was discovered, and his power of attorney was re- 
voked by James Berney in 1880. It is not alleged in the bill that she 
ever had any knowledge of the sale or exchange of the bonds which are 
the subject of this controversy by St. James, and the prooi's do not in- 
dicate that she did hâve any information upon the subject. She had 
entire confidence in St. James, and relied implicitly upon his honor and 
fidelity, and was content to permit him to manage the afiairs of the es- 
tate as he saw fit. 

It does not seem necessary, in view ot the décision of the suprême 
court, to consider the question whether the knowledge of the défendant 
of the acts of James Berney in procuring the Alabama letters testament- 
ary, and authorizing St. James to sell the property of the estate, and 
her assentio or acquiescence in those transactions subsequently, iseiiuiv- 
alent to a précèdent authorization by her, and estops her from disaffirm- 
ing what they bave done. Upon the facts found to exist, conformably 
to that décision, the défendant is estopped from asserting that St. James 
was not authorized to make the exchange of registered bonds forcoupon 
bonds which is assailed in the suit at law, and the estoppel opérâtes 
against her in her représentative capacity to the extent of her individual 
interest in the estate. One method of giving effect to this estoppel is by 
a decree restraining her from ail proceedings to enforce the judgment, if 
one is obtained in the suit at law, beyond the différence between the 
amonnt of the recovery and the value of her interest as widow and legatee 
in the estate of her deceased husband. Inasmuch as she représenta in 
the action at law the other beneficiaries under the will, it does not seem 
necessary that they should be parties to the accounting to ascertain the 
value of her interest in the estate. If they had been served with pro- 
cess it would bave been proper to inquire whether they, or any of them, 
are also estqpped by their acts and conduct from assailing the sale or 
exchange of the bonds by St. James. As they are not parties, and the 
présent suit is against Louise Berney individually, the complainants can- 
not obtaiû the benetit of any supposed estoppel against them. 



JDUCHESSE D'AuXY V. SoUTTEE et cU, 
(Circuit Court, 8. D. New York. August 7, 1888.) 

EXBCUTOBS AND ADMINISTRATORS— AcCOUNTING. 

Where there bas been no accounting between the executors of a testator 
and the exeoutors of a leçatee under his will, nor between the executors.of 
the legatee and one claiming an interest in the legacy and original estate as 
next of kin and also as devisee of the legatee, the amount due such claimant 
cannot be detertnined in an action to which the only parties are the claimant 
and the executors of the original testator. 
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In Etjuîty. On exceptions to mâster's report. 

Action by Charlotte, Duchesse d'Auxy, against Agnes Gordon Soutter 
and William K. Soutter, executors of James T. Soutter, deceased, to re- 
cover an interest in the estate of the latter, which she claims as de visée 
of Robert Soutter, a legatee under the will, and also as next of kin of a 
daughter of Robert Soutter. 

Lewis Sanders, for complainant. 

Vanderpoel, Gréer & Arming', and Délos McCurdy, for défendants. 

LacoMbB, J. The défendants are the executor and executrix of the 
last will and testament of James T. Soutter, deceased, by which will his 
estate vraa given to his widow and five children, ail of whom survived 
him. The complainant is not a legatee or devisee under said will, but 
claims a right to share in the estate as a devisee of Robert Soutter, him- 
self a; legatee under the original will, and as one of the next of kin of 
Robert Sôutter's daughter Pauline. By the interlocutory "decree, the 
master was directed to take and state the accounts of the executors, and 
the complainant was decreed to be entitled as devisee as aforesaid to 
one-twentieth undivided part of the estate of James T. Soutter, and as 
next ôfkin of Pauline Soutter, to the one one hundred and sixtieth part 
thereof, "and to recover the sàme of the défendants, less what part thereof 
8he "has already received." Robert left three children besides Pauline, 
and to the four he devised and bequeathed one-half of his property. Of 
aJl those who are entitled directly or by représentation to share in the 
estate of Jiames T. Soutter, otily the défendants (his widow and one son) 
àtid the complainant (widow of another son) are parties. 

The master reports that the amount to which thé estate of Robert 
Soutter mày be entitled caniibt be ascertained on this accounting, nor 
■ reasonably approximated, for the reason that such amount can only be 
aScertaihe!d by an accounting had between Timothy H. Porter, as exeo- 
Utdr àrid trustée ùnder the will of Robert Soutter, or an admihistrator 
de bonis non with the will annèled, and the executOrs of James T. Sout- 
ter; and, further, that the exact proportion of any amount which may 
be found to belong to the estate of Robert Soutter which would belong 
to the défendant cannot hère be found, for the reason that the same can 
only be ascertained by an intermediate accounting between the said Tim- 
othy H. Porter, as executor and trustée of the estate of Robert, or the 
administrator de bonis non with the will annexed, and the complainant 
and her children, and the executor of the estate of James T. Soutter. 
In this finding he iS undoùbtedly correct. There is no obligation on 
the défendants to plead and prove payments to the complainant, for 
such payments Were not made by them, but by the executor of Robert 
Soutter. There is not, therefore, sufficient before the court to warrant 
the entering of a decree in favor of the complainant for any spécifie sum 
of money. 

As a judicial détermination upon the questions raised by the présenta- 
tion ôf the executor's accounts, the decree in this action would be but a 
rope of sand, binding no one but the parties to the action, and the court 
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should not be required to examine and pass uponitliem until ail persons 
interested in such détermination are befoïe it. The objections to the 
master's report are therefore overruled. 



Farwell et al. v. Brown et al. 
{CvrcuU Court, B. Indiana. July 21, 1888.) 

JUDGMENT— RBB AdJIJDICATA. , 

Where, in foreclosure proceedings against the husband's property under a , 
mortgage to the wife, hîs creditors are permîtted to become parties défend- 
ant, and by cross-bill they seek to recover jndgment against the busband, 
and to bave the mortgage notes to the wife declared fraudulent and without 
considération, and tbe court on the trial strikes eut ail tbe évidence on the 

?ue8tion of fraud as not being properly raised on the pleàdings, and decrees 
or the wife, the controversy between them becomes res adjudieaia, and such 
creditors cannot maintain an action against her to annul the mortgage, and 
to bold her as a trustée for creditors of the proceeds of the mortgagcd 
property. 

In Equity. On plea to the bill. 

The complaint is in the nature of a creditors' bill, whereby the com- 
plainants, J. V. Farwell & Co., of Chicago, and Woods, Perry & Co., of 
Boston, as creditors of Francis M. Brown, seek to hâve the défendant 
Cornelia Brown declared trustée for their use of moneys derived froni the 
sale on foreclosure of goods niortgaged by said Francis M. Brown to the 
said Cornelia, his wife, on the alleged ground that the mortgage was 
made in fraud of the complainants and other creditors of the husband. 
The complaint shows that the complainants, upon their own motion, 
were admitted as parties défendant to the proceedings in foreclosure, 
which were bad in the state court in the Muncie circuit, and that in 
that court they were given judgments for the respective amoutits due 
them against Francis M. Brown, but it was held and adjudged by the 
court "that the question of the 6ona_^rfesof the said mortgage as to thèse 
complainants was not in issue, and was not tried or adjudged in said 
proceedings, but the same remained open and undecided." In an amend- 
ment to the bill more spécifie références and statements in respect to the 
proceedings in the state court are made, to the eflect that the question 
of the validity of the mortgage was excluded from considération by the 
court. The complainants, it is also shown, appealed the case to the su- 
prême court, which affirmed the judgment and decree of the circuit court. 
For the opinion, see Bank v. Brown, 14 N. E. Rep. 358. The plea sets 
out a transcript of the proceedings and judgment of the state court, and 
asserts that by force thereof the issues tendered hère were finally ad- 
judged, and the complainants estopped from their further présentation. 
It appears from the transcript that, having been admitted as défendants 
in the casci the complainants filed a cross-bill against Francis M. and 
Cornelia Brown and other parties, wherein, upon averments less full» 



812 FEDEBAL BEPORTEB. 

but of the same gênerai scope as those contained in their bill hère, they 
asked to hâve the mortgage declared fraudulent and void, and the mort- 
gaged property subjected to the payment of their demands. Issues of law 
and of fact were joined upon this cross-bill and other pleadings in the 
case, and trial had before the court, which made the following finding: 
"The court flnds for the plaintiff, Cornelia A. Brown, upon her eomplaint 
in this cause, and that she is entitled to a foreclosure of the mortgage set 
out, etc. And as to ail other questions and issues presented and raised by, 
under, and upon the cross-complaint of tiie said parties composing the flrm 
of J. Y. Farwell & Co., the court finds for the plaintiff, the said Cornelia A. 
Brown." 

This finding, and the decree upon it, were entered at the June terra 
of the court, 1885, the hearing having been had at the previous term in 
May. Pending that hearing, as is alleged in the amendment to the bill, 
the plaintiff therein, the said Cornelia, nioved "to strike out of the évi- 
dence in the cause ail the testimony, and ail other évidence admitted 
upon the trial, which proves or tends to prove in any mânner whatever 
the fraudulent character of the mortgage executed by the said Frank M. 
Brown to the said Cornelia A. Brown, because the cross-complaint of 
complainants was insufficient in averment to présent the issue;" and aft- 
erwards a bill of exceptions vvas signed and made a part of the record, 
showing "tjiat at the time of announcing bis finding and judgment the 
court sustained said motion to strike out tlie testimony, and ail other 
évidence admitted upon the trial, which proves or tends to prove in any 
manner whatever the fraudulent character of the mortgage executed, etc., 
and did not consider the same, or any part thereof, in making up his 
finding and judgment, because the fraudulent character of said mortgage 
was not triable, and was not tried in this action." The opinion of the 
suprême court, so far as pertinent to the présent discussion, is as foUows: 

"The cross-complaint is good as against Francis M. Brown. It is not good 
as against the appellee, (Cornelia,) so far as it attempts to Charge her with 
fraud; but it is good so far as it shows that she claimed an interest in the 
property in controversy. The demurrer to it was therefore properly over- 
ruled. But in overruling this demurrer the trial court did not décide in ad- 
vance that it would receive évidence tending to prove that the mortgage was 
executed to defraud creditors. * * * It eannot, therefore, be justly as- 
sumed that the court raisled the appellants. A party who files a bad plead- 
ing, and not the court, is in fault. The appellants were in fault in not mak- 
ing their cross-complaint sufflcient for ail that they desired to accomplish. 
* * * As ihere was no pleading entitling the appellants to introduce tlie 
évidence struck out, we eannot condemn the iuling of the trial court." 

It is fufther to be noted that the Muncie National Bank, holding a 
mortgage upon the goods of Francis M. Brown, junior to that of Mrs. 
Brown, had procured the appointment pf a receiver, who had taken pos- 
session of the goods, and that bank and the receiver so appointed were 
made défendants to the action of Mrs. Brown. 

Flmvers, Remy & Hokt&in and Harris & Calkins, for complainants. 

The statute déclares that a bill of exceptions " shall be a part of the record." 
Eev. St. 1881, § 629. A bill of exceptions is not only an absolute verity, but 
it contrôla the record. Paoe v. Ojppenheim, 12 Ind. 533; Jelley v. Roberts, 
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50 Ind. 8; Carmichael v. Shiel, 21 Ind. 66. By this Mil of exceptions, made 
at the tirae of announcing the flnding and Judgraeiit, the court declared, at 
the instance of Mrs. Brown, that he laid ail question of fraud out of the case. 
This was équivalent to the court dismissing that part of the cross-complaint. 
The court declared that it would not try to décide the merits of the fraudaient 
character of the mortgage; and, inasmuch as Mrs. Brown procured this ac- 
tion, she is bound by It; because, where one has a right of élection and chooses 
one course, he cannot thereafter talce the other. She might bave permitted 
the court to pass on the merits of the question, because the objections to the 
pleadings were, in the language of Mr. Ryan, technicàl; and with judgment 
the pleadings would liave been good. It is well settled that where the record 
discloses that a question of fact went out of the case on a technicality, and 
therefore the court did not pass upon the merits, that it is no bar to a new 
action well stated. Paine v. State, 7 Blackf. 206; Estep v. Larsh, 21 Ind. 
190; Atheam v. Brannan,S Blackf. 440; Cutler v. Cox, 2 Blackf. 178; Grif- 
ftn'v. Wallace, 66 Ind. 417. In considering whether a case went off on a 
technical ground or on the merits, the court will look at the law as it was 
then understood by the bench and bar. Poster y. Busteed, 100 Mass. 409, (a 
f oreclosure case. ) Àll must agrée that the question of fraud was nevertrled. 
And this narrows the inquiry tp the point wliether we were bound to présent 
it in that case, We had no mortgage, judgment, or other lien upon the prop- 
erty, nor were we ever made parties to Mrs. Brown's complaint. Nor did 
she ever make any charge or challenge against us. We were permitted to dé- 
fend. In our answers we attacked tlie amount of her debt by pleading no 
considération and payment. Tliis did not put in issue the integrity of the 
morlgage. Of course, if there was no df bt, or if it were lessened by opéra- 
tion of law, the mortgage would be reduced accordingly. But undér thèse 
answers no évidence could be offered conceining the mortgage. The cross- 
coniplaihant songht — First, to recover judgment against the husband; seo- 
ond, it described the notes upon which Mrs. Brown sued, and charged that 
they were withoiit considération, and therefore the mortgage should not bé 
enforced. The property, as shown by the cross-complaint, was then in the 
custody of the court, and we could acquire no lien upon it by exécution or 
otherwise. AU matters relating to tlie fraud are considered as out of the 
cross-complaint. Now, the précise question is, were we bound in law, if we 
attacked the amount of Mrs. Brown's demand in that action, to make any 
other attack which the law permits? It seems to us that there is a distinc- 
tion between a défendant challenged to bring forwardany claims he may bave 
upon property, and a case where a créditer attacks both the amount of the 
debt and the validity of the security held by another. A man may take a 
judgment on a secured note, and afterwards by another suit foreclose the 
mortgage. In the suit upon the note the maker might interpose an answer 
as to the amount of the debt, and to the mortgage he might plead another an- 
swer, that it was obtained by fraud. This shows that the debt is one subject- 
matter, and the mortgage another subject-matter. So, where a man has a 
claim which he may use for a défense, he is not bound to use it as a défense, 
but may use il in attacking. Freeman on Judgments says: "Thus, where a 
«lefendant, sued for the price of a horse, set np as a défense a breach of war- 
ranty of soundness of the horse, and failed to appear at the trial, and judg- 
ment was rendered against him, he was allowed afterwards to recover of the 
plaintiff for the same breach of warranty, because this was an affirmative 
cause of action which the défendant had a right to litigate as plaintiff." Sec- 
tion 272. In Ulrich v. Drischell, 88 Ind. 359, it is said: "It is not univer- 
eally true that, where a party has an opportunity to litigate a question and 
neglects to avail himself of it, that the judgment is conclusive. The test is 
whether he is bound to set up ail his défenses." 
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Nqw:, this case ,is peouliar. , The property was in tlie custody of the law. 
Brown waa ingolvént; and, while he had not madean assignment, yetthe 
gênerai cr^ditôra had an intérest, ûot only in this property, but in disputing 
the amoùnt 6f Mrs. Brown's claim. : liE the amount of that claim could be re- 
duced or extih^ùished, the creditoré V^ould get a larger division on distribu- 
tion. Therefôre they had one caui^é of action to resist her elalm against the 
receiver in thiâ suit, because a jildgment against her husband in a suit to 
which the receiver was a party would establish the amount of the debt when 
presented In the other case; and, if the property did not sell forenoughtopay 
Mrs. Brown's judgment, she could provide for the residue, and share in any 
other property coining iuto the hands of the receiver not covered by the mort- 
gage. Cteditors are often required tO plead inter sese. If in a rëceivership 
créditer A. présents a clalm secured by mortgage on the property, creditor B. 
might attacls the amount, and creditb'r C. the security or mortgage; or one 
creditor tùigiit do both. But if one creditor does the one, is he estojjped there- 
after f rom dûjng the other? It çertainly was understood by the bar and bench, 
at the time thèse proceedings were had, that a mortgage could be foreclosed 
against a receiver, and the property sold wîthout spécial permission. I doubt 
if Gilbert -f. McCorkle, 110 Ind. 215, 11 N. E. Eep. 296, changes the rule, as 
that quésticin seems not to hâve been contested. Now, we were not asserting 
speclflcliens on tliis property in our behalf, but only resisting the amount of 
an alléged lien. This did not bring before the court the question as to the 
fraudulent character of tlie mortgage. Mrs. Brown had no right to foreclose 
the mortg^e against us; but we had a right to attack both the amount of her 
debt and the validity of her mortgage, not as lienors, but as gênerai distribu- 
tees. The, évidence toucliing the amount of the debt would not affect the in- 
tegrity of the mortgage, and vice versa. Harding v. Hale,1 Gray, 399, illus- 
trâtes the principle. So, hère, Mrs. Brown cannot say, "You brought your 
action to set ftslde a mortgage for f raud, and failed because I objected to that 
question on ateohnical ground, and no.W you shall not try it on a good ground." 
Wlien the matter in the fljfst suit is ruled eut as inadmissible underlhe plead- 
ings, such matter is not res adjitdicata, 2 Smith, Lead. Cas. 673; Freem. 
Judgm. § 263; Baker v. iEancï, 13 Barb. 152. 

Jîitter (fc jBfeer, for défendants. 

Woods, J., (after statritg the facts as above.) It is the well-settled rule 
of practice in Indiana that in an action of foreclosure a party défendant 
lïiust bring forward for adjudicationi whatever right or intérest he may 
hâve or claim in the mortgaged property, and that, in default of so do- 
ing, the decree, though silent on the ^ubject, will be deeraed as effective 
to bar the right ^s an express adjudication could be made. Ulrich v. 
DrischeU, 88 Ind. 354; Hosev. AUwein, 91 Ind. 501. In addition coun- 
sel hâve cited the following: Tatev. Hunter, 3 Strob. Eq. 139; StockUm 
V. Fbrd, 18 How. 418; Binck v.Wood, 43 Barb. 320; Hôtel v. Parker,5S 
Mo. 327; Comngton v. Sargent, 27 Ohio St. 237; Prentmv. Danaher, 20 
Wis. 314; Insurance Co. v. Sixbury, 17 Hun, 424; Loringv. Mansfield, 17 
Mass. 394; Barhdak v. Greene, 29 Ga. 420; Dewey v. Peck, 33 lowa, 
242; MurreU V.Smith, 51 Ala. S05 yKdlyv. Donlin, 70 111, 87S; Hatchv. 
Oarza, 22 Tex. 177; Marsh v. Mandevitie, 28 Miss. 128. Counsel for 
complainant, riqt disputing this rulb, contend that it does not apply, be- 
cause, as the reOOrd shows, the court, at the instance of the respondent, 
(complainant in the action referred to,) ruled that the issue was not 
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tried, and could not be tried in that action, and struck out the évidence 
adduced on the subject. Freém. Judgm. § 278. If the record bore out 
this proposition of fact, the court could not but agrée with counsel, but 
upon close examination it does not appear that the state court ruled, and, 
indeed, it could not hâve ruled, on the record before it, that an issue could 
not hâve been fornied in the case upon which the question of the validity 
of the mortgage as between eomplainants and Cornelia Brown could hâve 
been determined. The motion made to strike out the évidence involved 
no such proposition, but, by implication at least, indicated the opposite 
view; and when the court said or held that the "fraudulent character of 
the mortgage was not triable," the roeaning was "not triable upon the 
issues made," and this the suprême court affirmed on appeal, and de- 
clared the appellants at fault for not having presented the issue in a 
proper way. That décision, whether right or wrong, concludes the point 
between the parties hère, The légal effect of this record therefore is, not 
that the eomplainants wére denied a trial of the issue now teriderèd by 
an improper ruling of the court made at the instance of their adversary, 
but that no such issue was before the court; and consequently, under the 
rule stated, the rights involved must be deemed to bave been settled and 
denied by the decree, as if the issue had been properly formed and de- 
termined adversely to the eomplainants. The fact that the eomplainants 
were not made parties originally, but were admitted to défend upon their 
own motibïi, if of any spécial significance, would seem to add emphasis 
to the requirement that they should bave brought forWard in that suit 
every ca;uâe for attack upon the mortgage which they had. It was cer- 
tainly not compétent for them to assail it for want of considération, — ^if 
that be the proper construction of their cross-complaint, — and hold in re- 
serve for another attack the charge of fraud, as distinguished from want of 
considération. Indeed, the attack now sought to be made on the ground 
of fraud is predicated largely on "want of considération." If the objec- 
tion made by Mrs. Brown to the cross-complaint was technical, and 
might bave been waived so as to permit a valid adjudication of the 
question of fraud as if well pleaded, itis also true that, the objection 
having been made and, as the suprême court of the state bas said, well 
made, the eomplainants might hâve obviated it by proposing the neces- 
sary aniendment of their cross-bill, and, not having done this, must be 
presuiped to bave chosen to abide by the issue as made, however technic- 
ally constraed. Plea sustained. 
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HuNT V. Patchin. 

{Gireuît Court, D. Nevada. June 8, 1888.' 

1. Mktes and Mining — Location and Acquisition — Tkusts— Confidential Ee- 

LATIONB. 

The owners in common of mining claims, owing to diflScuIty in raising 
money to pay the taxes and do the labor required by statute to prévaut a for- 
feiture of the claims, after extensive correspondence between complaînant, 
who was the principal owner, and défendant, who was acting as manager of the 
mines, determined to allow a forfaiture, and let défendant immediately relo- 
cate the claims in new names, which he did in his own name alone, after writ- 
ing for ad vice to complainant, whO prepared and' sent him a f orm of notice in 
his name as locator. Held, that a trust attaehed to défendants title in favor 
of his associâtes.' 
S. Same — Limitation of Actions — Running op Statuts. 

An action begun May 18, 1885, to enforce such trust, the relocation having 
been made January 1, 1883, is not barred by the statute of Nevada limiting to 
two years thetime forcommencing an action to recover a mining claim, where 
there was no intimation that défendant denied the trust until May 39, 1883, 
when, in answer to one who deli verèd a message f rom complainant in relation 
to a sale of the mines, he said that he had relocated the whole mine in hia 
. own name, but if a sale was made he would do the square thiug by his asso- 
ciâtes. 
8. Same— Fahube to Set up Adverse Claim. 

Where défendant, after relocating a mining claim in his own name for the 
benefit of himself and associâtes, and after action brought to enforce the trust, 
applies to enter the land as mining ground, advertises in pursuance of stat- 
ute, and, no protest having been made. pays the purchase money, and has a 
certificate of ehtry issued to him, the complainant's right is not concluded by 
the certificate, though he doesnotset up an adverse claim iind bring suit to 
establish his riglit within the time allowed by statute, as his title is not ad- 
verse to, but a part of, that upon which the certificate was obtained. 

In Equity. Bill to establish a trust in certain mining claims. 
J. D. Torreyson and^. B. Hunt,toi complainant. Trenmore Coffin and 
George S. Sawyer, for respondent. 
Before Sawyer, Circuit Judge. 

Sawyer, J. This is a bill in equity to establish a trust in three min- 
ing claims in favor of complainant, and to compel a conveyance to him 
of the undivided fifty-one sixtieths parts. For some years prior, and 
down to, January 1, 1883, the complainant, the défendant, and one 
James were owners as tenants in common of three silyer mining claims 
in eastem Nevada, of which complainant held thirty-one sixtieths, James 
twenty sixtieths and défendant nine sixtieths. Thèse proportions were 
fixed by a mutual interchange of conveyances. The interest of James, 
whatever it is, has become vested in complainant, making his interest 
now, if he has any, fifty-one sixtieths, and that of défendant, nine six- 
tieths. During the year 1882 the parties found it inconvénient to raise 
money enough to pay the taxes and do the amount of work on the claima 

'As to when equity will raise a resulting tmst, see Bitzer v. Bobo, (Minn.) 38 N. W. 
Kep. 609, and note; Hay v. Martin, (Fa.) 14 Atl. Rep. 333, and note; Èoar v. Hoar, 1 N. 
Y. Supp. 879. 
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required by the statute to prevent a forfeiture, so as to render them liable 
to relocation. On this account, towards the close of the year 1882, there 
was considérable correspondence between complainant, living in San 
Francisco, and défendant, living in eastern Nevada, as to the best course 
to pursue; and the letters are in évidence. It is manifest frora this cor- 
respondence, and the testimony of the parties, that it was thought best, 
and this was acquiesced in by ail, that the money should not be in- 
vested in keeping up the old claims by performing the required labor, 
but instead that, at midnight of January 1, 1883, or immediately there- 
after, the défendant should regard the old title as forfeited , and relocate 
the mines under new names, for the benefit of the then owners. There 
had been considérable litigation on the title of the old claims, and as no 
work had been done by anybody during the preceding year, it may hâve 
been thought that this relocation of forfeited claims would give a clear title. 
However that may be, it is perfectly clear from the correspondence and 
testimony that this proceeding was determined upon, and it is apparent 
also, that it was understood that the mines should be relocated in the 
name of dei'endant alone, but for the benefit of ail; for in response to a 
létter from défendant asking advice how he should proceed, complainant 
gave the nècessary advice, and prepared and forwarded a form of notice 
for a location in the name of défendant alone, with his name appended 
as locator. This particular notice so prepared was not in fact used, but 
other notices, similar in substance, were prepared and put up, with the 
■ name of défendant alone as locator. It is clear to my niind that com- 
plainant understood ànd had a right to understand from the action of de- 
fendant, that thè location was to be made for the benefit of ili the own- 
ers. If défendant did not so intend he acted in bad faith, for complain- 
ant could not from his correspondence and action under the circum- 
stances hâve understood the matter otherwise. Besides, complainant 
sent to défendant something over $80 for payment of the taxes of 1882, 
which was retained, as late as February after the relocation, which he 
would not hâve been likely to do, if he had not supposed the relocation 
had been made for the benefit of ail. And the rétention of the monèy 
confirmed that idea. The complainant resided in San Francisco, nearly 
a thousand miles àway from the mines, while the défendant resided at 
the mines in eastern Nevada and had, theretofore, been the managing man 
there. The haste manifested in making the location soon after midnight, 
arose from the fact that other parties were supposed to stand ready to relo- 
cate, immediately after the expiration of the year 1882. I am entirely 
satisfied that thèse claims were relocated under the new names at the 
time for the benefit of ail the original owners, or else, they were located 
in bad faith by défendant, after giving his associâtes, by his conduct, 
the right to bëlieve, and when they did believe, that the location was 
for the benefit of ail. Under this state of facts I am clearly of the opinion 
that a trust arises in favor of complainant under the opération of law. 
Défendant, before, and up to the relocation, was managing the mines on 
behalf of himself and his co-owners, constantly Consulting with them. 
He was in a position of trust in this particular, and bound to protect 
v.SÔF.hb.ll— 62 
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théir interèsts. It was his (}uty not to permit a forfeîture for the pur- 
pose of relocating and âcMjuiring the whole for himself without their 
knowledge and consent. By conferring with them and arranging to 
forfeit, and relocate for the benefit of ail, he misled them, and violated 
the confidence reposed in him, if he relocated clandestinely for the ben- 
efit of himself alone. By his act and this breach of faith he threw his 
associâtes off their guard, and prevented them from taking other means 
to protect their interèsts. . 

The Civil Code of California embodies the rule as it before existed, 
under the common law in equity jurisprudence, and as it now exists in 
Nevada, without a code, in the folio wing language: 

"One who gains a thing by fraucj, accident, mistake, undue influence, the 
violation of airust, or other wrongful acts, is, unless he bas some other and 
better right thereto, an involuntary trustée of the thing gained, for the benefit 
of the person whb would otherwisè bave had it." Civil Code, § 2224. 

Hère was fraud, for the cbmplainant, who resided nearly a thousand 
miles away , was induced, by defpndant's action, to believe that the claims 
would be forfeîted and relocated for the benefit of ail, and by thèse means 
the défendant in violation of his faith relocated, or he claims to bave 
done so, for his own benefit alone. He stood in a confidential relation 
to compla,inaiit, being an associate owner intrusted with the management 
of the property. His duty, certainly, was to deal fairly by his associ- 
âtes. , In my jùdgment theré was fraud, also a violation of trust. If not, 
then défendant siurely gqt thetitle to thèse claims by "other wrongful acts." 
The acts wérë not rightful, and, if not, they must hâve been wrongful. 
In Lakin v. Mining Co., 11 Sawy. 238, 25 Fed. Rep. 337, a case simi- 
lar, but not exagtly like this, it was held thaf'where one party, wrong- 
fuliy, obtàins the légal title to land, which in equity and good conscience, 
belpngs to another, whether he acts in good faith, or otherwisè, he will 
be charged in equity as a constructive trustée of the équitable owner." 
Can it be dotibted on the facts as they appear in the pleadings and évi- 
dence, ihat défendant got whatever title he has to the interest of com- 
plainant and James in the mines in question, through a breach of faith 
and confidencet It seems to me not. He must therefore be charged as 
trustée of their iijterests. 

It is next insisted that the provision of the statute of limitation of Ne- 
vada, limiting the time to two years for commencing an action to recover 
a mining claim, is applicable, and that the suit is barred. Conceding, 
for the purpogçs of this case, that the two-years clause applies, the ques- 
tion then arisë^, when dîd the statute begin to run? The complainant 
says, fronj the time of relocating, January 1, 1883, the act of rdocation 
in the naméof défendant alone being of itself a hostile act, manifesting 
an intention forepudiate the rights of defendant's associâtes and to claim 
for himself alone. I do not think so, as we bave seen the forfeiting of 
the old title and relocation was not an adverse proceeding, but one taken 
by the mutuâl uhderstanding of the parties for the benefit of ail. De- 
fendant did not announce to his associâtes in this proceeding that he took 
action for himself alone, but, on the contrary, ail his correspondence and 



HUKT V. PATCHIN. 819 

conduçt beld out to them the idea that he was actîng, not for hîmself, 
but for the interest of ail, and it wàs, manifestly, with this understand- 
ing that he was not only permitted, but encouraged, to proceed. He 
did not then put himself in a hostile attitude towards them, but prè- 
tended to be acting for them. The trust, as we bave seen, at once at- 
tached, and when a trust attaches, tjje statute of limitation does not be- 
gin to run against the beneficiary and in favor of the trustée with respect 
to the trust property, until the trustée brings the knowledge of the ré- 
pudiation of the trust home to beneficiary of the trust. I ara satisfied 
that when the relocation was made, it was made in good laith for the 
benefit of ail; that it was so intended at the time; and that the détermi- 
nation to claim ail, was an afterthought. Whçn défendant first changed 
his mind, and determined to repudiate the rights of bis associâtes, does 
not appear. The répudiation could not hâve been brought to complain- 
ant's notice in February, when he sent the eighty odd dollars to pay the 
taxes of the preceding year; for he certainly would not bave sent it after 
bçing informed that défendant claimed for himself alone the whole prop- 
erty taxed. And at that time défendant retained and appropriated the 
money to some uses without informing complainant of his purposes. 
The relocatipn was made January 1, 1883; two years from the time of 
receiving anii appropriatihg the money would be as late as March 1 , 1885. 
Dqring the mpnth of May, 1883, Mr. Eisnman had an interview with 
complainant, at his office in San Francisco, in which the latter spoke of 
his interest in thèse claims in such terms as to leave no doubt, that at- 
that time he had no idea that his right was denied or repudiated by de- 
fendant, and hè sent a niessage to défendant by Eisnman relating to a 
sale of the property, and mentions a persoh likely to purchase. This 
message was delivered to défendant on May 29, 1883, when défendant 
observed, that he had relocated the whole mine in his own name in Jan- 
uary; but if a sale should be made he would do the square thing by com- 
plainant and James; and the witness says that"! concluded from the 
conversation with him that be recognized the interest ot Hunt and James. 
There was, certainly, no distinct répudiation of complainant's right at 
this time, and this is the first time that any thing appears tending in the 
slightest degree to indioate an intention to repudiate. Whatever defend- 
ant's secret intent might bave been before that time, the conduct of com- 
plainant in sending the message shows that at that time he did not bave 
the slightest idea that his right was denied. Defendant's intention had, 
manifestly, not been brought to the notice of complainant. The bill in 
this case was filed May 18, 1885, within two years after the reoeipt by 
défendant of this message from complainant to him. As the répudia- 
tion of the interest of complainant had not been brought to his notice by 
défendant, his trustée, at that time the statute had not then begun to 
run, even if the two-years clause is applicable, and the bill was, conse- 
quently, filed in time. If a trustée, whether of an express trust, or of a 
constructive trust, arising by opération of law, répudiâtes his trust, the 
statute of linaita,tions will not begin to run in his favor as to the subject- 
matter of the trust, tUl his déniai of the trust is distinctly brought to the 
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notice of the cestm que trust, and if the trustée relies upon the statute the 
burden is on him to show when notice of the répudiation is brought to 
the notice of the cestui que tnt^t. It does not appear in this case that com- 
plainant had such notice two years before the filing of the bill. On the 
contrary, it is manifest from the évidence that he did not. The suit, 
therefore, is not barred. * 

But one other point bas sufficient plausibility to require notice. After 
this bill vvas filed défendant applied to enter the land as mining ground, 
advertised in pursuance of the statute, and, no protest havingbeen made, 
in due time he paid the purchase money, and a certificate of entry was 
issued to him. It is now insisted, that, as complainant did not protest, 
and then bring suit to establish his right within the time prescïibed by 
statute, he waived ail adverse claim, and the entry is conclusive. But it 
was on this very title which défendant in part holds in trust, that he ob- 
tained his certificate of entry. Itwas on thèse relocations, which défend- 
ant held in trust, that he proceeded, and the entry gives effeèt to the re- 
location, with the trust attached. This suit was peiiding at the time of 
application. for purchase, to establish, not the légal title, but a trust in 
it. This claim by complainant of a trust was not adverse to the posses- 
sory title upon which the entry was made, but a part of that title, and 
the trust which had attached before the entry, followed the title upon 
the entry based upon the possessory title of which it was a part. See 
LaUn V. Mining Co., 11 Sawy. 238, 25 Fed. Rep. 337. The complain- 
ant is entitled to the benefit of this entry to the èxtent of the trust. 

There must be a decree for fifty-one sixtieths of the mining ground in 
question, in pursuance of the prayer of the bill, with costs, and it is so 
ordered. 



HuDSON et al. v. Bishop. 
(Circuit Court, N. D. lowa, E. D. August 9, 1888.) 

1. Guardian and Ward— Action on Bond— Limitation. 

Rev. 8t. WiB. § 3968, provides that "no action shall be maintained against 
the sureties on any.bond given by a guardian, unless it be çommencejd within 
four years from the time when the guardian shall hâve been diseharged. " 
Held, that the bond being statutory, and the limitation a spécial one for the 
benefit of the sureties, the limitation entered into and formed a part of the 
sureties' contract. 

2. SaME— EUNNING ÔF StATUTB— DEATH OF QUARDIAN. 

The death of the guardian before the ward comes of âge opetates to "dis- 
charge" him, within the meaning of the above act, and the spécial limitation 
in favor of the sureties begins to,run from the date of the death.^ 

'The death of the ward is held to be a discharge of the guardian, under Pub. St. 
Mass. 0. 139, § 38, which provides that actions against sureties upon the bond of a guard- 
ian must be commenoed within four years after his disoharge, McKimv.Mann, (Mass.) 
6 K. E. Eep. 740; and the liabiUty of the surety accrues immediately, Glass v. Woolf 's 
Adm'r, (Ala.) 3 South. Hep. li; ïhe statute commences to run against an action on a 
guardian's bond when the person ceases to be guardian. Probate Judge v. Stevenson, 
<Mich.) 31 N. W. Rep. 348. An action on a guardian's bond to recover the amount re- 
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At Law. Action on guardian's bond. On rehearing on demurrer to 
pétition. For former opinion, see 32 Fed. Rep. 519. 
Henderson, Hurd, Daniels & Kiesel, for plainliffs. 
A. M. Harrison, for défendant. 

Breweb, J. This case stands on demurrer to the pétition, and in- 
volves the construction of section 3968 of the Revised Statutes of Wis- 
consin, which reads as folio ws: 

"Every bond given by a guardian shall be flled and recorded in the office ot 
the county court requiring the same, and, in case of any breach of the condi- 
tions thereof, may be prosecuted in the name of the ward for the use and 
beneflt of such ward or any person interested in the estate, whenever the 
county court shall direct; but no action shall be raaintained against the sure- 
ties on any bond given by a guardian unless it be commenced within four 
years from the time when the guardian shall hâve been discharged. But if, 
at the time of such discharge, the person entitled to bring'such action shall 
be under any légal disability to sue, the action maybe commenced at any time 
within four years after such disability shall be reraoved." 

The case was submitted to my brother Shiras, who sustained the de- 
murrer on the ground 6f the spécial limitation provided in the section. 
The question has been reargued on briefs, and I hâve been asked by him 
to join in its considération. I think it is a close question. The gén- 
éral rule undoubtedly is that the law of the forum controls the remedy, 
including therein the matterof limitation; and yet it is difficultto évade 
the force of the argument so clearly put by my brother Shiras in his 
opinion, 32 Fed. Rep. 519, that this section provides for a spécial limi- 
tation entering into and forming, so far as the sureties are concerned, a 
spécial contract. It certainly is not a part of the gênerai limitation law 
of the state, or applicable to ail written contracts, but is a spécial provis- 
ion, applicable to those who enter into a particular form of obligation. 
That the législature has the power to provide by statute such protection 
to persons who thus contract cannot be doubted ; and in what other way 
■would their protection be secured than by just such spécial législation? 
Of course, if a contract is written out, and a spécial limitation contained 
in it, as is found in insurance contracts, such limitation is recognized ev- 
erywhere, no matter what the gênerai law of limitation of the forum 
may be, and every contract is made with référence to the law in force in 
the place where it is made. Of course, that may be said of contracts af- 
fected by gênerai limitation laws; but those gênerai limitation laws en- 
tering into and becoming a part of the contract are held to mean simply 
this: that no action shall be maintained within the limits of the jurisdic- 
tion unless within the time specified in the limitation. Parties are as- 
sumed to contract with spécial référence to the character of the obliga- 
tion assumed. But not rnerely in this case is the provision found in a 

malninç in the hands of the guardian first accrues to the ward when such amount is 
iiscertained by the county court on the settlement of the guardian's final acoount. Bail 
V. La Clair, (Neb.) 22 N. W. Rep. 118. The f act that a claim against the estate otaHe- 
.ceased guardian is not presented for allowance within the two years lirai ted by âtatute 
does not discharge the surety on the bond of the guardian. Smith v. Smithson, (Ark.) 
.3 S. W. Rep. 49. 
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separate section; not merely is it a limitation with respect to a particu- 
lar classof obligations, but the whpie ténor of the section indicates that 
a spécial contract with spécial liabilities is contemplated. The direction 
of the court seems a prerequisite to any action, and when the nature of 
the liability of sureties is considered, it seems clear that the législature of 
Wisconsin intended by this section a spécial liability bounded and limited 
in a specialway, and that a contract of suretyahip entered into under 
such a statute must be held to bave încorporated into it ail those provis- 
ions of limitation. I bave no doubt that, logically, that is a fair and 
true construction of the statute; and while it conflicts with the gênerai 
rule as to limitations, yet I think my brother Shiras has shown suffi- 
cient reasons to justify us in holding it outside of the gênerai rule. I 
hâve no doubt that the death of the guardian is a discharge within the 
meaning of the section. I therefore concur with him in sustaining the 
demurrer. 



In re Thomas. 

(District Court, D. South Garolina. July 18, 1888.) 

L Dépositions— Nabbative Foem on Type-Wkitkb — Waivbr op Objection. 
Under Rev. Bt. U. S. § 864, requiring a déposition to be reduced to writing 
- ; by the ofBoer taking it, or by tlie witness in the présence of such offlcer, and 
by no other person, the irregularity of taking; the testimony in a continuouB 
narrative form, on a type-writer, will be waived by appearance and cross- 
'■ examination by the adverse party, who is also an attorney of record in the 
case, without objecting to the form of the déposition or the use of the type- 
writer. 
a. Samb— Certificatœ. 

Part bf Buch testimony being in writing, and the certiflcate of the offlcer 
not showing whose writing it was, the déposition should be suppressed as the 
exceptor could not be deemed, by àppearing, to liave waived an irregularity 
which was not commifted until after the testimony was taken. 
8. Same— Suppression— Re-Bxamination. 

Such omission not being the f ault of the party in whose interest the depo 
sitioqs were taken, he should be allowed an opportupity to re-examine the 
witnesaes whose dépositions were euppressed. 

In Bankruptcy. Motion to suppress déposition. 
Mtchell & Smith, for assignée. 
J. P. K. Bryan, for bankrupt. 

SiMONTON, J. A déposition de bene esse after due notice was taken in 
this case before Robert R. Shellaberger, Esq., a nottiry public, in Wash- 
ington, D. C. The witness examined was William E. Earle, Esq., an 
attorney on this record, for A. Blythe, assignée, résident in Washington. 
At his examination William M. Thomas, Esq., who is also an attorney 
on the record, was présent. The package containing the déposition was 
sent by mail to the clerk of this court. The cause was under référence 
to a spécial master. An order of court was obtained, and the déposition 
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was openecl. Thereupon the présent attorney for Mr. Thomas moves to 
suppress the déposition for the reasons stated below. 

It appears that the testimony in chief of Mr. Earle is a continuous nar- 
rative, taken down on a typé-writer, numbering 13 pages of law cap 
At the end of it, there appears in mannscript, in the hand, apparently, 
of Mr. Shellaberger, the notary public, eight objections raade by Mr. 
Thomas to the testimony of Mr. Earle. The first objection goes to the 
whole testimony as irrelevant, not responsive, and not being the best 
évidence. The other objections are to certain specified parts of the tes- 
timony. No objection was made either as to the form of the testimony, 
or to the manner in which it was submitted and presented. Then fol- 
lows the cross-examination of Mr. Earle by Mr. Thomas, and his exami- 
nation in reply, ail in manuscript, in the handwriting, apparently, of Mr. 
Shellaberger. The first objection is to the testimony taken on the type- 
writer. It is not in the handwriting of the notary, nor of the witness, 
as is réquired by section 864, Rev. St. There can be no question that 
dépositions de bene em, being in dérogation of the common law, and 
having their sanction solely in the statute, must foUow ail the statutory 
requirements, or in gênerai they will be excluded. BéU v. Moirison, 1 
Pet. 351; Cook v. Burnley, 11 Wall. 659. Whén, however, the party 
taking the déposition bas given notice to the other party, who attends, 
and crosB-examines the witnesses, ail irregularities attending the taking 
of the déposition, or occurring during the éxarnination of the witness, 
not objected to at the time, are deemed to be waived. ShvMe v. Thomp- 
s<m, 15 Wall. 151; Dimmorev. Maroney, 4 Blatchf. 416, 17 Myers Fed. 
Dec. 636. In this case Mr. Thpmas himself was présent, sa:w the state- 
ment of Mr. Earle submitted, taken on the type-writer, examined it, made 
objections to it in whole and as to parts, but interposed no objection 
whatever to the fact that he submitted it in narrative and continuous 
form, prepared and taken on a type-writer. This must be held to be a 
waiver of this irregularity. 

The second objection is to the form of the certificate of the magistrate 
taking the déposition. Thé certificate uses this language: "* * * 
• That the foregoing déposition was by the said Earle given in my prés- 
ence, and, wheh reduced to writing as so given, was by said Earle sub- 
scribed and sworn to in my présence." The section 864, Rev. St., re- 
quires that the "testimony be reduced to writing by the magistrate,taking 
the déposition, or by himself, [the witness,] in the magistrate's présence, 
and by no other person." In this case the part of the testimony in man- 
'iiscript appears to be in handwriting of the magistrate. But there is no 
certificate of this. Were it certified we might overlook this objection 
under the cases of Van Ness v. Hdneke, 2 Cranch, C. C. 259; Vaase v, 
Smith, Id. 31; Centre v. Keene, Id. 198, quoted in Desty, Fed. Proc. 459. 
The objection is fatal. The law requires a certificate that the aot was 
complied with. Harm v. WaR, 7 How. 693. Inasmuch as the certifi- 
cate was made after Mr. Thomas had attended, and its contents could 
iiot bave beeh known until the déposition was openèd, he cannot be held 
to hâve waived this defect. Not is the deféct purely formai. The 8tat> 
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nte throws around the déposition every safeguard. The character of 
the officers authorized to take it is limited in number. Ail of them are 
officiais under commission and sworn. The magistrate, after taking the 
déposition, must retain it himself until he delivers it with his own hand 
to the court; or, if he sends it, he must seal it up, and it must remain 
under his seal until opened in court. Thus every précaution is taken to 
préserve the integrity of the testimony , to assure the court that that which 
is reported is the exact testimony given by the witness taken down at the 
time in his présence. Without such assurance it is not testimony. In 
this case we are without such assurance. The terms of the act should 
.hâve been complied with, and such compliance certified to the court. 
ïhe déposition must be suppressed. But in this instance, and in the 
instances of the two other dépositions for the same party heretofore 
suppressed on motion of Mr. Bryan, the reasons moving the court to 
grant the motion are based on the omission or carelessness or inexperi- 
3nce of the magistrate. There was no fault on the part of the petitioner 
or of his counsel. Beside this, the testimony so taken was to be used 
before a master, who was ordered to take the testimony in the cause and 
report it to the court in aid of the court, It thus appears that there is 
testimony in existence bearing ou the issues in this case which is_ not 
before the court because of the conduct of othera not of counsel or par- 
ties in this cause. Can the court, with this knowledge, go ou and try 
the cause without such testimony, if it be within reach? Following the 
précèdent set by Judge Story, I will, under thèse circumstances, give 
the parties an opportunity of correcting this error. Leave is given to 
the parties in this case to re-examine by déposition the witnesses whose 
namesare in the dépositions suppressed in this cause, provided that such. 
dépositions be taken before Ist of September next. 



United States v. Boenemann. 

Circuit Court, N. D. California. July 81, 1888.) 

1, Indictmbnt— Caption — Misbeoital of Date of Finding. 

A misrecital in the caption of an indictment of the date of its flnding, it. 
reftding "1885, " for "1888, " where from the whole record the error appears to- 
be merely clérical, is not fatal, as the caption is no part of the indictment. 
8. : Same— Rbv. St. U. S. § 1025. 

. Such error also cornes within the purview of Rev. St. U. S. § 1035, which, 

' provides that do indictment shall be deemed insufflcient by reason of any de- 

fect in matter of form only, which does not tend to préjudice the défendant. 

At Law. Motion toquash indictment. 
'. Jackson Hatch, U. S. Dist. Atty., for the United States. 
S. G. Hilborn, for défendant. 

Sawyeb, J. The caption of the indictment, commences as foUows:. 
" At a stated terna of the said court, begûn and holden at the city and 
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county ôf San Francisco, within and for the district of California, on the 
first Monday of February in the year of our Lord one thousand eight 
hundred and eighty -five," whereas it should hâve been eighty-eight, the 
Word "five" by a clérical error having been written fortheword "eight." 
The offense charged is alleged, in the body of the indictment, to hâve 
been committed on the 21st day of August, 1885, after the date when 
the grand jury is recited in the caption to hâve been impaneled. For 
this discrepancy between the caption and the body of the indictment, 
défendant moves to quash. The indictment is signed by " John T. Carey , 
United States Attorney," who was such officer at the February term, 
1888, but not at the February term, 1885. The indictment is indorsed, 
"A true bill. Alkxandee Boyd, Foreman;" and it is also indorsed by 
the clerk of the court, "Présentée! and filed in open court, this Ist day 
of May, A. D. 1888. L. S. B. Sawyer, Clerk." The minutes, journals, 
and other records of the court show, that the grand jury was in fact im- 
paneled for the February term, 1888, of which Alexander Boyd was 
foreman, and that a bill 16r the offense charged in said indictment, was 
duly presented and filed on the day indicated by the filing of the bill, 
whiie there was no such proceeding indicated any where in the records 
of the court for the February term, 1885. Thus ail the records except 
the date in the caption show that the indictment must hâve been, and 
in fact, it was found, and presented by the grand jury duly impaneled 
at the February term, 1888, and the defendant's attorney was présent 
when the jury was impaneled, and took part in their examination. 

The question is, whether the clérical error, apparent from the whole 
record, of writing the word "five," for the word "eight," in the caption, 
vitiates the indictment. In the opinion of the court it does not. Un- 
der the praclice in England, to which the criminal practice in the na- 
tional courts generally, and substantially conforms, in the language of 
Mr. Archbold, "the caption is no part of the indictment. It is merely 
the style of the court where the indictment was preferred, which is pre- 
fixed as a kind of preamble to the indictment uponthe record, when the 
record is made up, or when it is returned on certiorari.^' Archb. Crim. 
PL 27. He then gives the form of the caption, which is somewhatmore 
full than that of the indictment in this case. Mr. Bishop, after stating 
that the practice in sorae of the states is différent from that of England, 
says: "It follows from what bas been said, that though the caption is 
a part of the record, it is not of the indictment, and it may be amended 
to the same extent as the record in any other place." 1 Bish. Crim. Pr. § 
661. And he adds: "The commencement, whether in England or this 
country, is not a part of the indiclment. It is a preliminary statement, 
liable to be corrected, like an indorsement on the indictment by the clerk 
of the court, or a docket entry, before it becomes of record, or after- 
wards, in the same manner as any other part of the record. Such is 
pretty plainly the true view, though the authorities on the question are 
not entirely uniform and distinct." Id. § 622. So that neither what is 
technically called the "caption" nor the "conimencement" is a part of 
the indictment. 
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That clérical errors of the kind apparent on the face of the whole rec- 
ord dô not vitiate the indictment is dètermined in Com. v. Hines, 101 
Màss. 33; Gom. v. Stone, 3 Gray, 453; Com. v. BluUm, 13 Allen, 551; 
U. S, V. Thompson; 6 McLean, 56. In the case of State v. Davidson, 36 
Tek. 825, tbè facts are not fully stated. But if in point, it is against 
the current of alithorities where the matter' does not dépend upon stat> 
utes. In U. S. v. McNeal, 1 Gai. 387, the error was in the body of the 
indictment. So in State v. lÀtch, 33 Vt. 67, the error was in the body 
of the indictment charging the offense to bave been committed at an im- 
possible time. Thèse cases do not affect the question. We aresatisfied 
that the error in the caption, where the whole record clearly shows it to 
be a mère clérical error, is not fatal, 

We also think the case is within the provisions of section 1025, Rev. 
St., which are that, "no indictment found and presented by a grand 
jury in any district or circuit or other court of the United States shali be 
deemed insufficient, nor shall trial, judgment, or other proceeding thereon 
be affected by reason of any djefect or imperfection in matter of form 
only, which shall not tend to the préjudice of the défendant." If not 
within this statute it is difficult to perceive what useful purpose this sec- 
tion can serve. There is no defect-dr imperfection that can, possibly, 
tend to the préjudice of the défendant. The motion to quash the indict- 
ment is denied. 



United StaTes v. McKenzib. 
{Diêtrtet Court, 8. B. Califomia. October 28, 1887.) 

1. PosT'Opficîe— Lahcent from Mails. 

The second count in an indictment nnder Bev. St. U. S. § 5467, charged de- 
fendant, a clerk in the Los Anf/:eles post-ofSce, with stealing therefrom a reg- 
istered letter addressed to the postmaster at Santa Monica, and intended to 
be convèyed by mail to him. The évidence tended to show that défendant 
leoeived the letter, receipted for it, and in the présence of witnesses put it in 
the Sauta Monica pouch, and locked it; that the pouch was received locked 
at the rallway station, and çarried safelr, and aelivered at Santa Monica 
' locked; that, on opening it there, the card of notification was found, but not 
the letter, and that other persons had access to the Los Angeles post-office be- 
sides défendant. Held, that the jury, if they believed this évidence, must be- 
lieve beyond a reason able doubt that défendant removed the letter from the 
pouch before it lef t the Los Angeles post-offlce before they could find him 
guilty. 

2. Cbiminai. Law— Reasonablb Dotibt. 

By reasonable doubt is not meant a jiossible or imaginary doubt, but a doubt 
that is reason able in View of ail the évidence adduced. 

& SAMB— ClRCtTMSTANTIAL EVIDENCE. 

A conviction may be had on circumstantial évidence alone, where ail tho 
circumstances distinctly point to the guilt of the accused, and are incapable 
of ezplanation upon any other reasonable hypothesis. 
A. Samb— Confessions and Admissions. 

Oral déclarations or admissions, claimed to hâve been made by the accused, 
should be viewed with caution, and remarks made by him at the time of af- 
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rest or aftsrwards s^ould be fairly construed in view of ail the facts and sur- 
roundings. ' They do not preclude the jury from considering the other facta 
in the case. 

Indictment found under Rev. St. U. S. § 5467. 
J. Afanon ^rooiâ, Dist. Atty., for the United States. 
Stephen M. Wiite, for défendant. 

Bosses., (charging jury.) The statute under whioh the indictment 
against the défendant was found provides that " ahy person employed in 
any department of the postal service, who shall secrète, embezde, or de- 
stroy any letter, packet, bag, or mail of letters intrusted to him, or which 
shall come into his possession, and which was intended to be conveyed 
by maij, or carried or delivered by any mail carrier, mail measenger, 
route agent, letter carrier, or other person employed in any department 
of the postal service, or forwarded through or delivered from any post- 
office or branch post-office estq,)3lished by authority of the pp?tmaster 
gênerai, and which shall cbntain any note, * * * any bank-note; 
* * * any such person who shall steal or take any of the things 
aforesaid eut of any letter, packet, bag, or mail of letters which shall 
hâve come ihto his possession, either in the regular course of his officiai 
duties or in any other manner whatever, and provided the same shall 
not hâve been delivered to the party to whom it is directed,— shall be 
punishable by imprisonment at hard labor for not less than one y car 
nor more than five years." The indictment contains three counts. The 
first, in effect, charges that défendant, on the 27th of May, 1887, em- 
bezded a certain registered letter containing $40 in bankrnotes, addressed 
to the postmaster at Santa, Monica, and which was intrusted to défend- 
ant, as clerk in the Los Angeles post-office, to be sent by mail to Santa 
Monica; the second count, in effect, charges défendant with stealing, at 
the time stated, from the Los Angeles post-office, a certain letter ad- 
dressed to the postmaster at Santa Monica, and intended to be conveyed 
by mail to him; and the third count, in effect, charges défendant, with 
stealing $40 in bank-notes out of a certain registered letter with which 
he was intrusted, addressed to the postmaster at Santa Monica, and in- 
tended for transmission through the mail to the postmaster at that place. 
There is no évidence as to the contents of the letter spoken of in the évi- 
dence, nor does it otherwise answer the description contained in the first 
and third counts of the indictment; so that your verdict upon the first 
and third counts must be "not guilty." 

But there remains for you to consider the second count, — that charg- 
ing défendant with stealing the letter iu question, — and you should give 
to that charge very careful considération. There is no direct évidence 
that défendant stole the letter; that is to say, no one, so far as appears, 
saw him steal it. The govemment relies for a conviction upon ,circum- 
stantial évidence. A conviction may be had upon such évidence, pro- 
vided the circumstances so distinctly point to the guilt of the accused as 
to leave no reasonable explanation consistent with the theory that he is 
innocent. In,othor words, the existence of the inculpatory facts must 
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be incompatible with the innocence of the accused, and incapable of ex- 
planation upon any other reasonable hypothesis than that of his guilt. 
You cannot eonvict the défendant unless his guilt is established to your 
satisfaction, and beyond a reasonable doubt. Mère suspicion, or even 
strong suspicion, will not justify a conviction; and should the évidence, 
in your opinion, preponderate in favor of the government, yet this will 
not authorize a verdict against the défendant unless the proof is such as 
to convince you of his guilt beyond a reasonable doubt. But when it is 
said that you cannot find défendant guilty unless from ail the évidence 
you believe him guilty beyond a reasonable doubt, it is not meant that 
you must be satisfied of his guilt beyond a possible doubt; for the hu- 
man mind is so constituted that some possible or imaginary doubt may 
arise in regard to ail évidence. A reasonable doubt is a doubt based on 
reason, an,d which is reasonable in view of ail the évidence. If, after 
an impartial comparison and considération of ail the évidence, you can 
candidly and truthfuUy say that you are not satisfied of the defendant's 
guilt, you hâve a reasonable doubt; but if, after such impartial com- 
parison and considération of ail the évidence, you can truthfuUy and can- 
didly say that you bave a settled conviction of his guilt, such as you 
would be willing to act upon in the more weighty and important mat- 
ters relating to your own affairs, you hâve no reasonable doubt. To sus- 
tain a conviction the government must produce évidence clearJy showihg 
that défendant is guilty. The défendant need not prove his innocence, 
but the government must prove his guilt; and the mère fact that there 
may hâve been sufficient evidenbe to justify the post-office officiais in 
procuring his arrest will not justify his conviction. 

In the light of thèse gênerai instructions it is your duty, gentlemen of 
the jury, to carefully weigh and cbnsider ail of the évidence in the case 
without sympathy for or préjudice against the défendant. That the let- 
ter in question was in the Los Angeles post-office on the 27th of May last 
for transmission in the usual course of mail, to the postmaster at Santa 
Monica, does not admit of doubt. Whether the letter was stolen from 
the post-office at Los Angeles, and whether the défendant stole it, are 
the questions for you to détermine. If you believe the testimony of the 
witnesses Morgan and Mrs. Pinn, the letter could not hâve been stolen 
from the Santa Monica post-office. Both of thèse witnesses testified that, 
when the mail-pouch was received by them on the day in question, it 
was locked as usual, and in good order; and that, upon opening and 
examining it, the yellow card of notification was found, but there was 
no registered letter in it. If you believe that Mrs. Finn and Morgan, or 
either of them, stole the letter, that would end the case against the de- 
fendant, and your verdict should be "not guilty." But if you believe 
their testimony to be true, you must pursue your inquiries further. The 
mail-pouch was required to be locked before it left the Los Angeles post- 
office, a'nd there was no one authorized to unlock it until it reached ita 
destination, the post-office at Santa Monica. Giroux testified that he re- 
ceived the pouch on the 27th of May, as was his custom, at the railroad 
car in Santa Monica, and carried it to the postmaster there; that when 
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he received it it was locked, and în good order, and remained $o up to 
the time he delivered it to the postmaster. The testimony of Mrs. Finn 
and of Morgan has already been referred to. If you find that the pouch 
was lockfed and in good order when it reached Santa Monica, as well as 
■when it left the Los Angeles post-office, you should notindulge any imag- 
inary or possible doubts in regard to its being tampered with in ite trans- 
mission from the one place to the other, in the absence of any testimony 
tending to show that it was so tampered with. The witness Taylor tes- 
tified that he delivered the letter in question to défendant on the 27th of 
May, and took his receipt for it, and that he saw défendant put the let- 
ter in the Santa Monica pouch ; and several of the witnesses testified that 
défendant subsequently admitted that he did put the letter in that pouch; 
and two of them — Risley and Culver — testified that défendant admitted 
to them that he put the letter in the Santa Monica pouch, and locked it. 
Postmaster Green testified that on the day in question défendant was 
charged with the duty of locking the pouch. If he was, the presump- 
tion of law, subject, of course, to be rebutted, is that he performed his 
duty in that regard, and did lock it. But in respect to the oral admis- 
sions or statements claimed to bave been made by the défendant, I in- 
struct you that such admissions should always be viewed with caution. 
The imperfection of the médium through whieh such admissions are 
transmitted should be considered. The infirmities of memory and the 
désire to detect an offender are subjects which it is proper to keep in 
view in weighing this character of testimony. Remarks made by the de- 
fendant at the time of arrest or afterwards, should be fairly construed in 
view of ail the facts and surroundings; and, if the défendant stated that 
the letter in question was taken either by him or at the Santa Monica 
post-ofïice, it does not necessarily follow that his statement was correct; 
nor does that déclaration, if made, preclude the jury from considering 
the évidence fOr the purpose of deterniining whether the loss of the let- 
ter may not be attributableto some other source. In doing so, however, 
you are not to indulge in mère spéculation, but consider the évidence be- 
fore you as reasonable men. If you find that défendant put the letter 
in the Santa Monica pouch, but subsequently, and before the pouch was 
taken from the Los Angeles ofHce, removed the letter from the pouch 
with intent to steal it, you should find him guilty underthe second count 
of the indictment. But unless the facts and circumstances of the case 
convince you beyond a reasonable doubt that défendant did this, your 
verdict should be "not guilty" as to each of the counts. The défendant 
has testified in his own behalf, and you should give to his testimony such 
weight as you think it is fairly entitled to. You will also, in arriving 
at a verdict, consider ail of the other évidence in the case, and give to 
the testimony tending to show that at the time in question other and 
third parties hàd access to the post-office at Los Angeles such weight as 
you think it should receive. 
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,, , HoYT.ei a?, v, HoRNB. 

, (Circuit Court, D. Massachusetts. July 80,1888.) 

Patents fob Inventions— Iîtpringembnt — Rag-Engines. 

Patent No. 303,374, issued to John'Hoyt. and dated AÙguàt 13, 1884, for im- 
provement In rag-engines for paper-œaking, the main .Ratures of which are 
a beat^proU mounted on a horizontal shaft in one end oî a vat, and a hori- 
zontal partition dividing the vat into upper'and lower sections, the material 
beihg carriôd from the lower section between the knives of the beater-roll, 
and delivered over the top of the roU into the uppcr section, is not infringed 
by the pj^tent isaued Auguat 10, 1886, to John H. Home, having an upright 
partition, which, in connection with the beater-roll, was in use before the is- 
Ëue of the Eoyt patent. 

In Eqaity. Bill to restrain înfringement of patent. 
W. W, Swdn and Anthony Pollok, for complainants '• 
lÀvermore & Fish, for défendant. 

CoLT, J. Thîs bill charges the défendant with înfringement of letters 
patent No. 303,374, granted August 12, 1884, to John Hoyt, one of the 
complainants, for improvements in rag-engines for paper-making. The 
spécification refers to the prior state of the art, and describes the inven- 
tion as folio ws: 

"This invention relates to engines for beating rags and similar flbrous ma- 
terials into pujp for the manufacture of paper. In thèse machines, a beater- 
roll, aet with knives around its periphery, is used, in combination with a bed- 
plate, also set with knives; the said parts being placed in a tank or vessel in 
which a constant circulation of the material to be pulped is maintained. 
Heretofore ordinarily the material has been circulated horizontally around an 
upright partition terraed a • mid-fellow,' and the beater-roll and bed-plate hâve 
been placed in the alley or channel between this ' mid-fellow ' and one side of 
the tank The beater-roll lifted the material over a sort of dam, (termed a 
•back-fall,') and the material then flowed, by the action of gravity, around 
the 'mid-fellow,' and entered again between the beater-roll and the bed-plate. 
It has been, however, proposed to dispense with the ' mid-fellow,' and hâve 
the material returned under the back-fall and bed-plate. In eithercase, how- 
ever, the circulating force is that of gravity, due to the piling up of the liquid 
or semi-liquid on the side of the back-fall opposite the beater-roll. Conse- 
quently the flow is comparatively ,feeble, and it is necessary tb use a large 
quantity of water in orderto pre vent the flbre in suspension from depositing. 
In the présent invention a much more rapid and vigorous circulation is main- 
tained. The beater-roll is placed at one end of the vat, which is of a depth 
sufflcient to contain it, and the other part of the vat.is divided by a horizontal 
partition or division, which extends from the beater-roll nearly to the other 
end. The material to be pulped is carried around hj the beater-roll, and is 
delivered into the upper section above the partition. It flows over the parti- 
tion, then passes do wn around the end of the same, and returns through the 
lower section of the vat to the beater-roll. The bed-plate is placed at the 
bottom of the vat, under the beater-roll. The beater-roll not only draws in 
the material, creating a partial vacuum in the lower section of the vat, but 
delivers it into the upper section with considérable force, Jmpelling itforward 
very rapid ly." 
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It îs évident that one of the main improvements described in the Hoyt 
patent consista in using a horizontal partition which divides the vata 
into upper and lower sections, in place of the old upright or mid-fellow 
partition. This also appears from the language of claims 1 and 2, which 
àrè now in controvérsy: 

"(1) The improvement in beating rags to pulp in a rag-engine having a 
beater-roll and béd-plafce knives, cùnaisting in circulatlng the flbrous material 
and liquid in vertical planes, drawing the same between the knives at the 
bottom of the vat, carrying it around and over the roU, and dellvering f t into 
the upper section of the vat, substantiaUy as described. 

"(2) A rag-engine for paper-maklng, comprising the vat, the beater-roll 
mounted on a horizontalshaft in one end of the vat, and the horizontal parti- 
tion dividing the body of the vat into an upper and lower section or passage, 
the fibrous material and liquid being carried f rotn the lower section between 
the knives, and delivered over the top of the beater-roll into the upper section 
of passage, substantiaUy as described." 

In defendant's machine, which is made under bis patent dated Au- 
gust 10, 1886, there is found in substance the old upright partition, and 
not the horizontal partition of the Hoyt invention. Consequently, in 
defendant's machine there are no upper and lower sections, in the sensé 
ùsed in the Hoyt patent. The effect of the Hoyt structure, as set out 
in the ûrst claim, is to circulate the iibrous material and liquid in ver- 
tical planés, but the resuit is quite différent in the Horne machine. A 
careful examination of the Hoyt patent makes it clear that the defend- 
ant's machine doés not infringe claims 1 and 2, becaas^ one of the mdst 
essential éléments found in thèse claims, and which constitutes in great 
part the real improvement of Hoyt, is absent from defendant's machine. 
Bill dismissed. 



Ryan et al. V. Hard et al. 

(Circuit Court, 2f. D. New York. August 13, 1888.) 

Patents itôb lirnaxTioss—ïffVB.rsemsBisn—'Wovvs-'Wt&a Bed-Bottoms. 

Letters patent !Np. 241,331, granted to C. H. Dunka and J. B. Ryan, May 10, 
1881, for an improvement in swing woven-wire bed-bottoms, which consista 
in attaching the woven-wire f abric to a swinging cross-bar suspended by heli- 
cal springs from the end rails of the bedstead, are void for want of novelty, 
the invention being bat the substitution of one well-known material for an- 
, other. 

In Equity. 

Abtion by James B. Ryan and another against CHiarles H. Hard and 
another, to restrain infringement of letters patent No. 241,321. 
Léonard B. SwtrOy for complainants. 
James B. JenUns, for défendants. 

CoxE, J. This is an equity action, founded ùpon letters patent No. 
â41,321,'grahted to 0. H. Dunks and J. B. Ryan, Hay 10, 1881, for an 
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improvement in "swing woven-wire bed-bottoms." The essential feature 
of the invention consista in attàching the woven-wire fabric to a swing- 
ing cross-bar, which in turn is suspended by helical springs from the end 
rails of the bedstead. The patentées assert that by this arrangement are 
secured ail the advantages of a swinging bed, — elasticity, duraJoility, and 
resiliency, — while sagging in the center, and the sudden jerky motion, 
common in some bed-bottoms, are avoided. The claims in question are 
as follows: 

"(1) In a bed-bottora, the cpmbination, with an end rail, of the links or 
springs, the section of woven-wire fabric, and an intermediate Connecting 
trans verse bar, provided upon one edge with a throat ad^pted to receive the 
ends of the wire, and upon the opposite side with means of attàching the linlis 
or springs, substantially as described. (2) In abed-bottom, thecombination, 
with the end rail, of the links or spriflgs, the section of woven-wire fabric, 
and an intermediate Connecting bar consisting of a part to which the fabric is 
attached, and a part adapted to protéct the mattress from contact with the ends 
«f tiie wire, substantially as set forth." 

Every élément of the combination covered by thèse claims was con- 
cededly old and well known at the date of the patent. Woven-wire had 
been used for more than 25 years as a fabric for bed-bottoms. It had 
been stretched from end rail to end rail, and fastened by means very 
similar to that described in the patent. Bed-bottoms madeofcanvas, 
cord, sacking, and jointed links attached to "swing bars," had been sus- 
pended by helical springs in analogous combinations. If, for instance, 
a fabric of woven-wire were substituted for the canvas of the Loomis 
structure, itwould probably be an exact anticipation of thecomplainants' 
combination. Is there patentable novelty in this change? Itisthought 
not. If the patentées had been the first to iutroduce woven-wire into 
the art, there would be more difficulty in reaching this conclusion, but 
they were not. AU that they did was to suspend a fabric, well known 
as a bed-bottom, in substantially the same manner that other fabrics, 
used for that purpose, had been suspended. If the patentées, instead 
of using woven-wire, had used some other woven fabric, woven twine or 
tape for example; if thejr claims had included carpet or rubber cloth in- 
stead of woven-wire, — it will hardly be contended that they would be en- 
titled to takè rank as inventors. Why, then, should the use of woven- 
wire give them this distinction? Its peculiar advantages, above referred 
to, as a material for beds, were not discovered by them. The idea of 
swinging a bed-bottom was not theirs. They hâve substituted one well- 
known material for another, and nothing more. It was thought, after 
reading the thorough and painstaking brief of the complainants' counsel, 
that the patent might be saved because of the peculiar character of the 
material, and the supposed difficulty of fastening it to the "swing-bars;" 
but this theory is untenable when it is remembered that it was fastened 
to the rigid end rails by similar devices, the changes being only those 
which would occur to a mechanic who had skill enough to adapt the 
heavy and cumbersome joint to the new circum stances. The court would 
feel more hesitancy in adopting this view had not the précise question, 
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upon facts very nearly parallel, been decided in Ames v. Sprîng-Bed Co., 
24 Fed. Rep. 785. At page 787, Judge Blodôett, says: 

"It is true that the fabric shown in the Simmons patent differs from that 
shown in the Kneppler and Boyington patent; but, after the introduction of 
the woven-wire fabric for bed-bottom purposes, there was no possible room 
for invention in substituting the woven-wire fabric for the wooden slat and 
wire fabric in Simmons' device; and, when that was done, you had exactly, 
in construction and mode of opération, the Boyington bed, and ail there was 
of merit in the Kneppler bed. " 

This language is equally applicable to the case at bar. The bill must 
be dismissed. 



BtrtiEELL et al. v. Hacklby. 

[Oircuii Court, JV. D New York. August 9, 1888.) 

1, Patents pob Intentions — Actions fob Infbingement — Pending SubsbnI 

DEB. 

A party who bas surrendered his patent for reissue as inoperative or in- 

valid, cannot maintain an action upon it while it is in the hands of the com- 

missioner of patents awaiting his décision, although Rev. St. U. S. provides 

that the "surrender shall take eflfect upon the issue of the amended patent." 

8. Equity— Plbading — Failube to Rbply to Plka. 

Setting down a plea for argument, without a replication, admits its truth, 
but dénies its sufflciency. 

In Equity. Action for infringement of patent. 
, Thig is an equity action for infringement, broughtby David H, Burrell 
and others against Arthur C. Uackley. The bill is founded upon three let- 
tçrs patent, one of which, No. 166,353, is for an improvement in veneer- 
cutting machines. To that portion of the bill relating to this pateni the 
défendant has interposed a plea alleging that on the 7th of February, 
1876, the then owners, having made the necessary oath that it was in- 
operative or invalid, surrendered the patent for reissue; that such appli- 
cation had not, at the time of the commencement of this suit, been aban- 
doned, but was pending and undetermined; that the patent had riot been 
surrendered to the applicants, or to any one claiming under them, and no 
request for a return had been made of the commissioner. The plea as- 
serts that by reason of the surrender, oath, and pending application for 
reissue, the complainants, when this suit was commenced, had no right, 
authority, or power to enforce the patent, or to maintain this bill of com- 
plaint. No replication was iiled, and the plea was set down for argu- 
ment. • 

George W. Hey and Hey & Gibbs, for complainants. 

0. H. Duell and CooJdnham de Sherman, for défendants. 

CoxE, J. Nothing is before the court but the bill and plea, and ail 
the allégations of the latter are admitted. The rule in this regard is 
well settled. By replying to a plea the complainant dénies its truth, 
v.35F.no.ll — 53 
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but admitsits sufficiency;;by sètting it down for argument he admits 
its truth, but dénies its suflBciency. In this case the complainants hâve 
chosen the latter course. They hâve admitted the facts, and bave, in 
légal efifect, demuired to the plea. Rkode Mand v. Massachusetts, 14 Pet. 
210; Myersv. Don-, 13 Blatchf. 22; Birdseyev. HeUner, 26Fed. Rep. 147; 
Cotûe v.KremeHtz, 26 Fed. Rep. 494; Kom v. Wkbusch, 33 Fed. Rep. 50; 
Newton v^J^ayef, iT.Pick. 129; "Walk; Pat. § 590; Story, Eq. PI. § 697. 
The counsel for the complainants bas, apparently, overlooked this rule. 
In contending that an examination of the file-wrapper will show an aban- 
doned application and a retum of the patent, he is unmindful of the fact 
that the complainants bave expressly admitted that the proceedings are 
stUl pending, and that the patent is now in the possession and under 
the control of the commissioner. 

The simple question presented by the plea is this: Can a party who has 
surrendered bis patent for reissue as inoperative or invalid maintain an 
action upon itiwhile it is in the hands of the commissioner of patents, 
awaiting his décision? It is tbought that he cannot. No controUing au- 
thority has been produced by the counsel or found by the court. But 
the reasoniiig of the opinions delivered in causes decided prior to the act 
of 1870 are alï in support of the view hère taken. Peck v. CoUins, 103 U. 
S. 660; Moffi,ttv. Gaar, 1 Fish. Pat.Cas. 610, affirmed, 1 Black, 273; Forbes 
V. Stove Cij.j 2 Cliff. 385. It istrue that under the présent law the" sur- 
reuder .shall .tfjke effect upon tb,e issue of the amended patent." Rev. St. 
§ 4916. But this language should not be construed to mean that the 
status of the original patent undergoes no change after its retum to the 
commissioner. To permit thé patentée to surrender his patent as inop- 
eriative or invaliâ, ànd the next day commence an action upon it aa a 
valid instrument, would lead to endless confusion and inconsistencies. 
The reissue may be granted, and ail prior right of action be superseded. 
The patentées may bave a contingent right of action depending upon the 
happening of sdme future event, but it is suspended during the time the 
commissidnef'retains jurisdiction ùpon the question of reissue. Having 
surrendered the patent, and having declared it to be inoperative or in- 
valid, itis incumbent upon the patentée to présent Some proof that he 
has resumed control ovôr it. The plea is allowed. 



BUBBELL et oZ. e. Pbatt. 

[Circuit Court, JV. D. New York. August 9, 1888.) 

CozB, J. As this cause in volves the same question decided in Burreïl t. 
Haokley, ante, 833, the plea must be allowed. 
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The L'Amérique. 

Compagnie Génékale TbansatI/Aiîtique ». Hoquet et d. 

(District Court. S. B. Neia Ymk. July 10, 1888.) 

I.Shipping — GENERAL Atekaoe — îJtbanded Vessel — Cargo ForWarbed— 
ScBSEQUBST Expensb— Frbight. 

When a stranded vessel cannot be got oflf except at great expense and de- 
lay, and the cargo is unloaded by the master for the beneflt of tbe sbip and 
cargo, but without any intention of reloading' it in the samé vessel, and it is 
forwarded by other means to its destination, and delivered to the consignées 
at comparatively small cost, the common interest, as.well as the common 
rislc, between ship and cargo, ceases with the unloadiog; only the expense 
of unloading, not the subséquent expenditure in floating the vessel, is a gên- 
erai average charge against the cargo; and the cOst of subséquent transporta- 
tion is particular average against the cargo alone, and the ship is entitled to 
her whole freight. 

2. SAMB^-Boinj— Construction. 

An average bond, executed in New York, provided for an adjnstment "in 
accordance with the established usage and laws of this state. " There being 
no statutes of this state, or practice under them, différent from the gênerai 
maritime law of this country, lielà, that this provision bound the parties 
to an adjnstment in accordance with the gênerai maritime law, so far as that 
détermines the gênerai rules of apportionment; and to the practice of adjust- 
ers, as respects those détails wbich the law leaves to local custom; and that 
under such bond a cargo owner might inquire whether the rule of apportion- 
ment adopted was in accordance with our maritime law. 

In Admiralty. 

The above libel was filed by the ownera of the French steam-shîp 
L'Amérique to recover $1,911.90, claimed as a gênerai average charge 
assessed upon 16 baies of raw silk, part of her cargo consigned to the 
respondents. The steam-ship, being of about 3,000 tons register, and 
bound from Havre to New York, when about three miles south of Sandy 
Hook, and in charge of a pilot, on January 7, 1877, stranded on the 
beach at Seabright, on the Jersey coast, in thick weather, and in an 
easterly gale. On the folio wing day Mr. De Bebian, the libelant's agent 
in New York, visited the steamer, and in conjunction with some of the 
underwriters employed the Merritt Coast Wrecking Company to unload 
and deliver the cargo, and get the ship ofF the beach. The wrecking 
Company immediately commenced unloading, with the assistance of the 
master and crew. A part was landed on the beach; a part in lighters 
and schooners. That landed on the beach was carried by the railroad 
near at hand to Sandy Hook, and thence by steamer some 20 miles to 
New York, and delivered to the consignées. That loaded upon lighters 
was mostly put ton board schooners and carried up to the port, and like- 
wise delivered to the owners. AU the cargo, except a very small amount 
that remained on board the ship, was thus unloaded and delivered by 
the Ist of February; the respondents' goods were ail delivered by Jan- 
liary 23d. Prior to the delivery of the cargo, the respondents and the 



836 FEDERAL EEPORTER. 

other owners to whom cargo was delivered executed a bond, dated Jan- 
uary 7, 1877, whîch recited the stranding, the need of assistance, that 
certain losses and expenses "had been incurred, and that other expansés 
thereafter maybe incurred, which, according to the usage of this port 
constitute a gênerai average;" and provided that the subscribers and 
owners of the cargo " would pay their share of any loss, damages, or ex- 
penses that should be made to appear to be due from them," provided 
the same should be "apportioned by Mr. Paulison, average adjuster, in 
accordance with the established usage and laws of this state in similar 
cases." The cargo was of a miscellaneous character. About $115,000 
in specie was first landed on the beach on the 9th of January. Upon 
the following day pictures to about the same value were landed on the 
beach. The rest of the cargo was unloaded from time to time, as the 
weather would permit. Some hides, millstones, and rattans, to the 
amount of from 10 to 20 tons, remained on board, which it was not 
thought necessary to discharge, and which were subsequently brought 
into port with the ship. After the landing of the cargo, continuons ef- 
forts were made to get the vessel off, until the lOth of April, when she 
was floated. Several times she was carried by gales well up on the 
beach; but never completely out of the water. Steam was kept up con- 
stantly in her engines, to aid in getting her off. When she floated on 
April lOth, she came into port by her own steam-power; but with the 
help of tugs for steering purposes, as she had lost her rudder. The entire 
expense charged to gênerai average was $135,099.03, of which $110,000 
was for the services of the Coast Wrecking Company. The remainder was 
for damage to the cargo in landing through the surf; for broken pack- 
ages; allowance for fuel consumed by the steamer in keeping her pumps 
going; helping tq discharge; and provisions for the men employed, etc. 
The apportionment was as foUows: Vessel, value $258,870, charged 
$41,021; freight, value $2,250, charged $357; cargo, value $590,295, 
charged $93,720. Total value, ship, freight, and cargo, $850,915. 
General average, about 16 per cent. Total, $135,099. The respond- 
çnts, having insured in the Great Western Insurance Company, refused 
•to pay the amount assessed on their goods, because.that company ob- 
jected to the mode and validity of the apportionment, and the défense 
is virtually by the insurance company. 

Coudert Bros., (^F. E. Coudert and Edward K. Jones, .of counsel,) for 
libelant, 

EvartSjiChoate de Beaman, (^Treadwéll Ckvekmd, of counsel,) for respond- 
ents. 

Brown, J. 1 . On behalf of the libelants it is claimed that, irrespective 
of any question as to the légal correctness of the, mode of apportionment, 
the respondents are liable under the terms of the bond; because, as it is 
said, the apportionment was made by "Mr. Paulison, in accordance with 
the established usage and laws of this state in similar cases," as the bond 
required. No doubt, where the l^nguage of a contract stipulâtes for per- 
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formance according to a spécifie custom, that custom, if valid, will con- 
trol, though the gênerai law be différent; for the express contract makes 
the law in such a case. Simonds v. White, 2 Barn. & C. 811; Stewart v. 
Steam-Ship Oo,^L. R. 8 Q. B. 88, 362. In the last case cited the bill of 
lading provided that any "average should be adjusted according to British 
custom;" and it was admitted to be the practice of British average ad- 
justers not to treat the loss there in question as a gênerai average loss; and 
the stipulation was therefore held controlling, although the law was other- 
wîise. Wire Go. v. SavUl, 8 Q. B. Div. 653, 660; Schmidt v. Steam-Ship 
Co., 45 Law J. Q. B. 646. But the terms of this bond, providing for an 
adjustraent "in accordance with the established usage and laws of thie 
state," cannot mean the adoption of any mère practice of average adjusters 
that is contrary tolaw; not, atleast, unless it is shown that there are some 
statutes of this state, and a practice under them, différent from the gên- 
erai marine law of this country. Nothing of this kind appears in évi- 
dence. There are no such statutes, and no such usage is proved. The 
actual intent of the adjuster was, as he testiiied, to make the adjustment 
"in accordance with the practice and the law, as he understood it." The 
limitation of the bond is, further, to such practice and laws "in similar 
cases." No cases precisely similar are proved, nor any "established 
usage," independent of the légal right. As there are no statutes of this 
state on the subject of apportioning gênerai average, the use of the term 
"laws," in this bond, cannot be restricted to state statutes; for that 
would leave the word no signification at ail. The intent of the bond is., 
as it seems to me, to bind the parties to the law and practice prevailing 
hère, — to the law, so far as that détermines the gênerai rules of the apr 
portionment; to the practice, as respects those détails which the law 
lieave to local custom. The bond was evidently not intended to bind 
consignées to any principle of apportionnient that the law will not up- 
hold; and it does not hâve that efïect. It is, therefore, open to the re- 
spondents to inquire whether the rule of apportionment adopted is in 
accordance with our maritime law. 

2. The respondents contend that the charges incurred for getting tha 
yessel off the beaeh after the cargo was landed and delivered to the con- 
signées were not, in this case, gênerai average charges; and that the 
principle of the apportionment is to that extent wrong. The amount of 
thèse charges is large. If they are erroneously embraced in the assess- 
ment, the error is material, and no decree can be entered, except upon 
a proper adjustment of the gênerai or particular average charges against 
the respondents' part of the cargo. The principle on which gênerai aver- 
age is foundf.d is, that where an imminent péril common to ail has been 
averted by some sacrifice or extraordinary expense, voluntarily made or 
incurred by a part for the safety of ail, the loss shall be made good by 
the contribution of ail. The simplest case is that of jettison, which con- 
tains the germ and the principle of the whole doctrine. If a vessel, 
therefore, is stranded through a péril of the seas, and her situation is 
such. that the only way to prevent the destruction of the cargo, as well 
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as of tbe.sliîp, îs to get the ship àfloat, the expenses of getting her ofif 
ought to be a charge against ail, because the sacrifice or expense is nec- 
essarily incurred for the safety, of ail. The ship ought not in such a 
case to pay the whole charge, becàuse her contract of transportation ex- 
cepta "périls of the seas," and therefore excepts extraordinary expenses 
conséquent upon such périls, sa far as they are incurred for the common 
'safety. But the stranding, on the other hand, may possibly in volve no 
danger to the goods, as by stranding on a river shore, or on a beach, 
where, thongh the ship might be broken, no péril waS likely to happen 
to the cargo. The Alcona, 9 Fed. Rep. 172. Or, again, the stranding 
might be so disastrous as obviously to necessitate the abandonnient of 
the ship. In the former caèe there would be no common péril, and in 
the latter no remaining community of interest; in neither, therefore, 
would there be any common average charge. Insurance Co. v. Ashby, 13 
Pet. 330, 840; WiUiajna v. Insurance Cb., 3 Sum. 510. See V Admirai 
Casey and Ville d'Ageer, Gourlie's Average, 413, 414, note. In the ad- 
judged cases the facts are usually much more complicated. There is no 
disagreement as to the gênerai principles; the difficulty is in their appli- 
cation to the particular circumstances of each case. 

The most important circumstances in the présent case are the following: 
(1) The stranding was by a péril of the seas, and the position of the vessel 
most unfavorable for hauling her ofF. It was évident from the first that 
the task must be long and expensive, and the resuit doubtful. (2) It was 
within a few miles of the port of destination; and the cargo could be dis- 
charged and delivered at once, with comparât! vely little difficulty or ex- 
pense. (3,) The discharge of the cargo was begun at once, before any 
efforts were made to haul the ship off. The discharge was not made 
with any view to reloading, but for the purpose of immédiate forward- 
ing and delivery to the consignées at New York; in part, also, for the 
purpose of lightening the ship, and as a necessary prcliminary to the 
work of hauling her off". (4) Though the cargo was not in immédiate 
péril, yet, considering the exposure of the stranded ship to easterly gales 
in the winter season, the unloading was necessary as a precautionary 
meaaure for the safety of the cargo, independently of the purpose of im- 
médiate delivery, (5) The cargo, from the moment of the ship's strand- 
ing, had no actual interest in hauling the ship off", nor in her further 
prosecution of the voyage. The great expense and delay plainly neces- 
sary to float the ship made immédiate séparation from the ship to the 
interest of the cargo. Its only common interest with the ship was in 
immédiate unloading, and safe delivery to the consignées. The freight 
was thereby earned. (6) The work and the expense of unloading were 
entirely distinguishable and separable from the work of getting the ship 
off; though the former was a necessary preliminary to the latter. (7) 
The expenditures in getting the ship off were chieily, if not whoUy, in- 
curred after the cargo had ceased to be at risk, and after the cargo was 
out of the master's control, through delivery to its owners. (S) The ef- 
fect of the gênerai average is to impose upon the cargo, above the whole 
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cost of unloading, a charge of some $60,000 or $70,000 foi separable ex- 
penditures in hauling the ship oËf, in which the cargo had no interest. 
(9) When the ship was finallj'' floated, about 10 weeks affcer most of the 
cargo was delivered, she was taken to New York, her port of destination, 
to deliver what little remained of her cargo, and to repair; her master 
and crew being ail the time on board. 

I hâve found no adjudicated case in which, upon facts like thèse, the 
expenses of getting the ship off hâve been held to be gênerai average. 
In Sparks v. Kittredge, 9 Law Rep. 318, such expenses were held by 
Spea.gue, J., not to be gênerai average. In Bevan v. Bank, 4 Whart. 
301, the cargo in gênerai was unloaded for the purpose of reshipping, 
and was reloaded and carried by the sarae ship to its destination. The 
specie only was forwarded by other means, and that was nevertheless 
held liable to contribute. That case has ever since been generally dis- 
approved. Upon facts quite similar, in the case of Royai Mail v. Bank, 
(1887,) 19 Q. B. Div. 362, the décision, upon fuU considération, was 
to the contrary. In Nelson v. Bdmont, 21 N. Y. 38, the specie, which 
was held liable to contribute, remained under the control of the master; 
and none of the expenses objected to were incurred after the delivery of 
the cargo or any part of it. In Moran v. Jones, 7 El. & Bl. 632, the 
few goods unloaded belonged to the ship-owner, and ail were reloaded 
and carried to their destination in the same ship. In the leading case 
of McAndrews v, Thatcher, 3 Wall. 347, the principal cases up to that 
time (1865) were considered, and a resvme was given by Mr. Justice 
CuFFOED of the law upon the English and American authorities. In 
that case, the ship Rachel having run upon the west bank, in the lower 
bay, in coming into New York harbor, it was found necessary to dis- 
charge the cargo into lighters, which were thence brought up to this port; 
but the vessel sank deeper into the sand. The master incurred no ex- 
penses in trying to get the ship ofF after discharging the cargo, butaban- 
doned her to the underwriters. The latter immediately resumed the 
work, and after about 11 weeks got her free, but at an expense some- 
what greattsr than her then value. It was held that the cargo was not 
liable to contribute for the expenses incurred after the master had aban- 
doned her, on the ground that there was no community of interest there- 
after remaining between the ship and cargo. 

Since the décision in McAndrews v. Thatcher, the liability of the cargo 
to contribute in gênerai average, and the varions circumstances affecting 
this liability, both in cases of stranding, and as regards expenses at a 
port of refuge, bave received repeated and elaborate considération in the 
English courts. Walihew v. Mavrqjani, L. R. 5 Excb. 116; WUson v. 
Bank, L. R. 2 Q. B. 208; Atwoodv. Sellar, 4 Q. B. Div. 342, 5 Q. B. 
Div. 286; Svmsdm v. WaOace, 13 Q. B. Div. 69, (1884,) affirmed in the 
house of lordSj 10 App. Cas. 404; Eoyal Mail, etc., v. Bank, 19 Q. B. 
Div. 362, (1887.) The resuit of thèse discussions and adjudications is 
that, except where, as in Atwood v. Sellar, the expenses hâve been ren- 
dered necessary by some previous voluntary act of sacrifice for the safety 
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of the ship and cargo, they cannot be made a gênerai average charge, un- 
less at the moment when such expenses are incurred there is a danger, 
common to the ship and cargo, which they are designed to remove; and 
that, consequently, when the cargo is safely unloaded and warehoused, 
subséquent expenses, such as those incurred in floating the ship, or re- 
Joading the cargo in a port of repair, (not caused or made neeessary by 
any voiuntary sacrifice,) are not gênerai average charges. 

As respects the question considered in Svensden v. WaUace, viz. , whether 
reloading in a port of repair on account of a sea péril is a gênerai aver- 
age charge, the reasons assigned by Lord Bshee for the distinction b&- 
tween unloading and reloading the cargo do not seem to me satisfactory; 
for, if unloading can in such a case be properly treated as "a part of the 
act of going into port to repair," t. e. , a part of the act of sacrifice for the 
safety of ail, so as to make unloading a gênerai average charge on that 
ground, as he says it may be, (page 77,) the warehousing and reloading 
should be gênerai average charges also, because they are the neeessary 
conséquence of that act of sacrifice; and ail agrée that the neeessary ex- 
penses conséquent upon a voiuntary act of 'sacrifice are common average, 
and cannot be inflicted upon either ship or cargo alone. Birkley v. Près- 
grave, 1 East, 228; Lown. Av. (4th Ed.) 218; German Code, § 708, 
sUbd. 4. If, on the other hand, unloading is no part of " the act of going 
into port to repair," and is not required for the safety of the cargo, but 
only in order to repair the ship, then unloading, from the English point 
of view, is not logically a gênerai average charge, unless repairing is also 
a gênerai average charge, which, in gênerai, it is not. Bowen, L. J., 
thought it the ship-owner's duty to "proceed with the voyage, or land 
the cargo," which would impose the expense of unloading on the ship 
alone; but, as unloading was allowed to be common average by gênerai 
consent, he thought it "unnecessary to décide what would be in other 
cases the law on the point." He concurred in holding warehousing and 
reloading in a port of repair, sought in conséquence of injury by a sea 
péril, to be, ordinarily, not gênerai average charges; "because, when the 
goods were landed, ail danger common to ship and cargo was ended.'* 
Page 89. In the house of lords the décision was afHrmed on somewhal 
peculiar grounds. Lord Blackbtjrn, in referripg to the gênerai aubject, 
suggested whether "the whole of thèse opérations [unloading, warehous- 
ing, and reloading] should not be considered as parts of the expense of 
repairing the damage, and therefore to be borne by ail, [ship, freight, 
and cargo,] in a case where the cause of damage [a previous voiuntary 
sacrifice] was such that the expense of repairing ought to be borne by 
ail; but to be borne by the ship only, in a casé where the cause or dam- 
age [a mère péril of the sea] was such that the expense of repairing it 
ought to be borne by the ship only." This intimation from the court of 
highest authority that the expenses in the last case would be chargeablb 
on the ship ouly, accords with many French décisions. See 2 Conlon, 
Code Ass. p. 28, § 44. Boulay-Paty, in his conférence on Emerigon, (vol- 
ume 1, pp. 620, 621,) says it is a charge on the cargo only. Enierigon 



THE l'amerique. 841 

(volume 1, p. 608) and Pardessus (volume 8, p. 740) make unloading 
and reloading common average. In gênerai, however, the French authors 
maintain that the primordial fact as to the nature of the cause of the 
damage, viz. , whether it arises through a sea péril or by a voluntarj' act, 
Controls; and that the conséquences of a particular average injury, i. e., 
by a sea péril, remain particular Uverage, save such consequential volun- 
tary acts as are donc to save ail from immédiate loss. 5 Bedarride, Droit 
Com. Mar. § 1669; 4 Desjardines, Droit Com. Mar. §§ 982, 1005; 5 
Valroger, Com. Droit Mar. § 2644; 2 Conlon, Code Ass. 20, § 6. In this 
country ail such expenditures in a port of refuge are charged to gênerai 
average. The Star of Hope, 9 Wall. 236; Fowler v. Rathbones, 12 Wall. 
102, 117; Hobson v. Lord, 92 U. S. 397. 

Ail agrée that in order to subject goods to a common average charge, 
they must be at risk, and hâve a community of interest with the ship, 
at the time when the charges are incurred; and that the act of sacrifice, 
or the expense, must hâve been done or incurred for the safety or bene- 
lit of thé goods, and not merely for the prosecution of the voyage, since, 
otherwise, ordinary repairs of the ship would be gênerai average. Ac- 
cordingly, in the very récent case of Royal Mail v. Bank, 19 Q. B. Div. 
862, where a quantity of specie was taken from the stranded steamer 
Tagus, and forwarded by another vessel, and the ship was snbsequently 
got off after a jettison of part of the cargo, and proceeded on her voyage 
with the remainder, it was held that the specie was notliable to contrib- 
ute in gênerai average for any of the expense of getting off the ship, nor 
for jettison of the cargo; on the ground that the unloading of the specie 
"was not in any sensé or degree a means of securing the common safety 
of the ship and cargo, but simply for the purpose of saving the specie it- 
self; and that, when the gênerai average loss was incurred, in whatever 
sensé restricted or enlarged , that phrase can be properly used,-— the specie 
had ceased to be at risk; and that upon no reasonable view of the facts 
could its removal be considered as a part of the means taken for saving 
any common adventure." In the previous case of WaUhew v. Mavrqjani, 
(1870,) L. R. 6 Exch. 116, the ship Southern Belle, whilelying loaded in 
the port of Calcutta, was driven by a cyclone on a mud bank. To get her 
off it was found necessary to unload her, and the cargo was discharged 
and safely warehoused at Calcutta by the ship-owners. She was floated 
in about 10 weeks, at an expense of £2,300, and her cargo reshipped on 
board of her, and conveyed to its destination. It was held that the 
cargo was not liable to contribute to the expansés after it was warehoused; 
because from that time there was no common danger, and because it was 
a matter of indifférence to the cargo whether it was transported by the 
same ship or by some other, and the cargo consequently had no common 
interest in floating the ship. If thèse récent English décisions were fol- 
lowed as the true interprétation of the law, the expenses incurred in this 
case subséquent to the discharge of the cargo could not be charged as 
gênerai average, for the stranding was not voluntary, but through a péril 
of the seas; and thèse expenses were incurred -after the cargo had been 
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delivered, and when it was no longer at risk, and âfter the voyage, so 
far as respects the most of the cargo, had ended, and after the cargo had 
ceased to hâve any further common interest with the ship. 

3. It is contended, however, that there is such a divergence between 
the English and American law oh the subject of gênerai average, that the 
décisions of the English tribunals should not be followed. There is, 
doubtless, some divergence as respects the expenses in a port of refuge 
sought in conséquence of damage from a sea péril. But the expenses 
hère in question are not of that class. And in the opinion in McAndrews 
V. Thatcher, sn/pra, there is no intimation of any divergence or incompat- 
ibility between the law of this country and that of England, as regards 
gênerai average expenses in a case of stranding. The early and the late 
English cases are there cited, as well as the principal American authori- 
ties; and the apparent aim was to express the resuit of them ail. There 
is no disapprovaJ of the décision in Job v. Langton, 6 El. & Bl. 779; and 
the case of Moran v. Jones, 7 El. & Bl. 532, is only concurred in upon 
the emphasized considération that "the goods remained under the control 
of the master imtil the ship was got off, repaired, and enabled to take 
the goods on board and prosecute her voyage." In the présent case the 
facts are the opposite. Though Moran v. Jones was there deemed con- 
sistent with the previous case àîJob v. Langton, in the subséquent En- 
glish cases it bas not been so considered. The décision of Moran v. 
Jones, even upon its spécial facts, bas been since disàpproved; that of 
Job y. Langton, in which the expenses of getting the ship oflf after the 
■cargo was in safety were held not gênerai average, bas been uniformly 
approved and followed. In the présent case différent passages in the 
opinion of Mr. Justice Clifford are cited as sustaining the contentions 
■on each side. The passage most favorable to the libelants, however, 
(page 370,) does not say that, if the master in that case had incurred 
the useless expensé which the underwriters incurred, he might bave been 
allowed to make a profit out of the cargo by means of a gênerai average 
charge upon it for the useless and losing opération of raising the ship. 
The immédiate context indicates the contrary . On the other hand , "the 
undoubted rùle" that "goods are not to contribute for expenses incurred 
after they cease to be at risk, * * * nor to any loss or expense 
which was not for their benefit," (page 869,) would exclude the présent 
claim. : Phillips' rule, moreover, is quoted, (page 367,) to the effect 
that, if the vessel upon discharge of cargo does not float, the subséquent 
expenses of g«tting her off must be borne by the véssel; and the only 
qualification put upon that rule is that the expense may be gênerai av- 
erage in case the master "can rescue her without much bxpense and de- 
lay, and reèeive the cargo, and transport it to its destination," (page 
368;) ooiMiitionBquite contrary to those in the présent case. 

The case of Nelson v. Belmont, 6 Duer, 310, 21 N. Y. 36, is also re- 
ferred to by the court. There the ship Galena, loaded with cotton, hav- 
ingicaught firé in her hold from lightning, had to put back to Charleston 
to extinguish thë fire. The master, for safety, deposited on board a 
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Danish bark a considérable quàntity of specie, which ît was agreed 
should remain under his control. On arrivai at Charleston he resumed 
possession of the specie, and the fire was put eut by flooding the ship, 
doing considérable damage to the rest of the cargo, and some to the ves- 
sel. The specie was forwarded by the master to its destination: but the 
ship's voyage was broken up, and the cotton was sold. The specie was 
held liable tocontribute to theexpense and damage caused by the return 
to Charleston and putting out the fire, the same as if it had remained on 
board the Galena. In the court of appeals Selden, J., says, (page 47:) 
"If the captain had put the specie on board the bark, not in any event to be 
returned, but to be taken by the bark to its own port of destination, and the 
latter had then been suffered to pursueits course, the specie would clearly not 
hâve been subject to contribution for any subséquent expenditure to save the 
Galena; and the same, if, when put on board the Danish bark, it had been 
distinctly understood that the specie was in no event to be restored." 

Such were clearly the understanding and the expectation upon which 
the unloading and delivery of the cargo in this case were made. . Judge 
Marvin, in stating the results of the case of McAndrews v. Thatcher, ob- 
serves: 

"Notwithstanding some uncertainty in the précise meaning of the language 
employed by the suprême court in its décision in the case of McAndrews v. 
Thatcher, yet 1 think this case, when interpreted by tiie case of Nelson v. 
Belmont, to which we hâve referred, does décide that a complète séparation 
of the cargo from the sliip by the master or owner, not again to be returned 
to the ship, dissolves the community of interest between them, whether such 
séparation takes place at a distance from the port of destination, or by a de- 
livery by lighters at the port of destination; and that eonsequently ail gênerai 
average charges thereafter cease. 8uch a séparation, when it takes place at 
a distance from the port of delivery, is équivalent to the abandonment of the 
voyage; and when it takes place by a delivery at the port of destination, it is 
équivalent to a completion of tliô voyage as to the cargo, which can no longer 
dérive any beneflt from the expenditure of money on accountof the ship." 
Marv, Av. 61; Gourl. Gen. Av. 400-402, note; Sparks v. Kittredge, 9 Law 
Rep. 318; Graham v. Welah, ivfra. 

4. Again, the question whether in case of misfortune a common inter- 
est still remains between ship and cargo, and the extent of that common 
interest, are questions of fact depending on the circumstances. See The 
Amdie, 6 Wall. 18-27; The Mia Blake, 107 U. S. 418, 427, 2 Sup. Ct. 
Rep. 692, and cases there cited. If the cargo can be unloaded and be 
delivered by other means at very much less expense than by the stranded 
vessel, the cargo has no actual common interest with the ship in, the fur- 
ther prosecution of her voyage. In the présent case, about $100,000 was 
neeessary to float the ship after the cargo was unloaded; while scarcely 
more than a third of that amount was neeessary to unload the cargo and 
delivér it to its owners. The cai^o, by means of a gênerai averagé as- 
sessment, is sought to be charged with some $60,000 or upwards, on ac- 
count of the subséquent expense of getting the ship off, though the cargo 
had no actual interest in that work. It is plain that this is not compat- 
iblewith the fundamental principJos of gênerai average contributiouj un- 
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léss the entîre proceedîng of unloading the cargo and getting the ship ofF 
may be rightly dealt witli as essentially one act, done for the common 
safety of both. When the unloading makes the ship float, that act is 
doubtless a single act, and is a gênerai average expense. And when, as 
Mr. Justice Clifford says, (3 Wall. 366,) "the master, with the usual 
appliances at hand, without much expense or delay, can haul her off and 
complète the voyage," it will usually be to the common interest of ship 
and cargo to do so; and then the whole expense should be apportioned. 
But the work of a wrecking company, necessarily continued from two to 
three months, and at large expense, in getting the ship off, after the 
cargo is discharged and delivered, cannot be the same act as discharging 
the cargo. Joh v. Langton, 6 El. & Bl. 779, 791; Svensden v. WaUace, 13 
Q. B. Div. 69, 79, 86. The nature of the stranding, in a case like this, 
in and of itself divorces the interests of the ship from the interests of the 
cargo, except as to the mère act of unloading. The acts necessary for 
the safety ôf each, insuch a case, are not the same. As respects the ship, 
Unloading is a mère preliminary work; but, being necessary to the safety 
of ship ànd cargo, separately considered, each should bear its average of 
that expense. Beyond that, and after that, the interests of each are whoUy 
separàtev There is no further community of interest. 

The unloading, also, having been done with a view to the immédiate 
delivery of the cargo by other means, amounted to a termination of the 
voyage, as between that ship and the cargo, The transhipment into 
other vessels involved the cargo in new sea-risks, and in the liability to a 
new and independent gênerai average charge with those vessels, in case 
of any new péril. Although, for the purposes of earning freight, the 
transhipment and forwarding of cargo by the master might in some cases 
be deeraed merely a performance of the original undertaking, i. e. , of the 
Personal contract to deliver at the port of destination, hère the subséquent 
voyage in the other vessels was no part of the voyage of the L'Amérique 
herself, and hence constituted no common interest with that ship itself, 
but oniy with her freight; a whoUy différent subject in the view of the 
law of gênerai average. The new transportation involved, as I hâve 
said, new and independent rights, liabilities, and obligations. The un- 
loading itself, therefore, made for such purposes, in a case like this, dis- 
tinguishies and séparâtes the cargo from ail the subséquent workof haul- 
ing off the ship as independent work, done for an independent interest, 
and on, account of the ship only. The séparation of interests became 
thereby complète, and the subséquent expenses incident to each interest 
should remain separate. The Ann D. Richardson, Ahh. Adm, 499, 507; 
Grahamv. Wdsh, 45 Phila. Wkly. Notes, No. 27; The Joseph Farwdl, 31 
Fed.Rep. 847. 

6. The same conclusion foUows from considering the duty and the 
authority of the master, and the limitations of his authority, as respects 
the cargo, in a case of raisfortune and distress. When différent courses are 
open to him, he is bound to act for the interests of each, and as a pru- 
dent owner, if présent, would presumptively act, and bave a right to act. 
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He is not authorized to sacrifice the ship to the cargo, nor the cargo to 
theship. The Onward, L. R. 4 Adm. & Ecc. 38, 57; Kemp v. Halliday, 
6 Best & S. 723, 748; Lown. Av. (4th Ed.) 161, 162. As between dif- 
férent alternatives, he has no right, therefore, to adopt a measure that 
is very burdensome to the cargo merely for the ship's interest, when the 
cargo interests can be otherwise far more economically conserved. When 
a severance of the associated interests is easily praeticable, and would 
plainly be required by the owneç, if présent, the master, as bis repré- 
sentative, is bound to make the séparation; and if a séparation is act- 
ually made, as in this case, itshould bedeemed donc in accordance with 
the rights and the interests of the cargo owners. It is well settled that 
the owner of the cargo, on an interruption of the voyage by misfortune, 
may, upon tender of the freight and any lawfu! charges, repossess him- 
self of bis goods, and thus eftect a complète séparation from the ship, 
and avoid any subséquent contribution. The Julia Blake, 107 U. S. 
418, 2 Sup. et, Rep. 692, affirming 16 Blatchf. 472, 486; Nekm^v. Bel- 
mont, 21 N,^Y. 36, 42, 47. If the ship cannot complète her voyage 
without making use of the cargo at a greater expense to the cargo than 
unloading and forwarding it by other meana would involve, thén the 
master bas no authority to make use of the cargo at ail, without the 
owner's consent, for the ship's relief, or merely for the purposé of com- 
pleting her voyage. It was upon this précise ground that the case of The 
Julia Blake, supra, was decided. The doctrine was there reaffirmed that 
it is "necessity that develops the master's authority and limita his pow- 
ers." Before imposing an extraordinary bu rd en on the cargo, the neces- 
sity for it, as respects the cargo interests, must appear. The master 
"must endeavor to hold the balance evenly between his two principals." 
He cannot create heavy charges on the cargo, it was held, when the 
cargo will not thereby receive a corresponding benefït; nor when the lat- 
ter's interest may be otherwise fuUy protected at greatly less expense; as 
by forwarding the cargo through other meansof conveyance. 107 U. S. 
429, 432, 2 Sup. Ct. Rep. 700-703. In such cases the cargo is un- 
der no necessity for the heavy expense, and hence there is no authority 
to incur it. On this point the chief justice further observes: 

"The cargo owner is not bound to help the vessel through with her voyage 
under ail circiimstances. It is the duty of the vessel owner, and of the mas- 
ter as his appolnted agent, to do ail that in good faith ought tobedoueto 
carry the cargo to its place of destination; and for that purpose the cargo 
owner sliould contribute tp the expense as far as his interests may apparently 
require; but he is under no obligation to sacrifice his cargo, or to allow it to-be 
sacridced, for the benefit of the vessel alone. He ought to do what good faith 
towards the vessel demands, but need not do more. If he would lose no 
more by helping the vessel in her distress than he wonid by taking his prop- 
erty and disposing of it in some other way, he should, if the vessel owner or 
the master requires it, furnish the help or allow the cargo to be used for that 
purpose. To that extent he is bound to the vessel in her distress, but no fur- 
ther. When, therefore, a cargo owner flnds a vessel, witli iiis cargo on bbard, 
at a port of l'efuge, needing repairs which cannot be effected withoiit a cost to' 
him of more tl:an he would lose by laking his property at that place and pay- 
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ing the vessej ajlher lawful charges against Mm, we do not doubt that he 
may pay tlie, charges, and reclaim the property; otheiwise he would be com- 
pèiled tb sub'init to a sacrifice of bis pwn interests for thé beiieflt of others, 
and that ihe law does. not require." 

Thèse observations are as applicable to a case of stranding as to a case 
of réparations in a port of repair. They put an end to the supposition 
that the master has a right to make use of the cargo, to its palpable dis- 
advantage, for the mère purpose of accomplishing the voyage with his 
own ship, when that is not necessàry for the cargo. Mr. Justice Stoey, 
also, in the leading case of Insurance Co. v. Ashhy, 13 Pet. 331, 340, in 
référence to a case of stranding, long since said: "In truth it is the 
safety of the property, and not of the voyage, which constitutes the true 
foundation of gênerai average;" whiçh is the précise ground of the En- 
glish décisions: Svensden v. WaUace, 13 Q. B. Div. 69, 72-75, 85, 91; 
Hallett y. Wigram, 9 C. B. 680. The master has no more légal right, 
thereforp, to sacrifice the interests pî the cargo for the purpose of floating 
a stranded ship,' than of repairing an unseaworthy one; nor to inflict an 
unnecessary and injurious charge upon the cargo under the guise of gên- 
erai average, than in the form of ^ottomry, 

Under the libéral view of the courts of this country, which regard as 
gênerai average almost ail extraordinary expenses in a port of refuge 
made necessàry; by sea périls, {Hobsony. Lord, 92 U. S. 397,) the cor- 
rective check of the principle so clearly stated in the récent case of 
The Julia Blake is essential, in order to prevent abuses and the sacrifice 
of the cargo to unreasonable expenditures by the master for the ship's 
benefit; and, in cases of disaster, to confine his authority to charge the 
cargo within the limits of its own interests and necessities. If disaster 
and the neeti of extraordinary expenditures are held to release the ship- 
owner frpm the duty to repair at the ship's own cost, they must be held 
equally to relieve the cargo from any obligation to continue a manifestly 
disadvantageous association with the ship; and to put an end to the 
master's authority to hold the cargo longer to the ship, to the cargo's 
manifest préjudice! ; and to debar him also from undertaking any work on 
the cargo's account, or creating any charges against it, that are clearly 
opposed to its interests or its necessities. He may do acts contributing to 
the safety and ipterest of both, at the common expense. Beyond that, 
he has no authority to bind either for the other; and good faith forbids 
him to adopt any measure that will plainly inflict on the cargo a heavy 
expehse for the ship's benefit, when he knows that ail the interests ofthe 
cargo may |De protected by separating it from the ship, and forwarding 
it to its destination by other means, at a comparatively small cost. This 
limitation, imposed by reasonable prudence and good faith on the mas- 
ter's power to charge the cargo, is intimated in the guarded language of Mr. 
Justice CiiiFFOBï) in McAndrem v: Thatcher, supra, (page 368,) wherein 
tlie'work referrëd tô is supposed to bé donc "without much expense or 
delay." '. TÎjie sarae condition is elsewhere plainly expressed or implied. 
Itis an implied qualification in every assertion pf the master's duty to 
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complète tlie voyage. HaUdiw. Wigram, 9 C. Si' 580, 601; WaUhewv. 
Mavrqjani, L. R. 6 Exch. 116, 121; GoodwUlie v. MoCarthy, 45 111. 186, 
192. 

The nature of the work of getting the ship oflf in this case was eùtirely 
distinct and separable from the work of unioading. There was not the 
slightest need of consolidating them, or of treating them as one. Both ship 
and cargo had a common interest in the latter ; but the cargo had no inter- 
est in the former. The only work for the common safety or benefît was 
iû discharging the cargo; and that work, therefore, is ail that falls within 
thé principle of gênerai average. So far as the interests were distinct 
and opposed to each other, the expenditures for the benefît of each should 
bé kept distinct. The charges for unioading must, therefore, be sepa- 
rated from those for getting the ship off. If the whole opération was 
"one continuons work," as respects the ship, it was certainly not so as 
respects thé cargo. Nor was the whole work in this case any more "one 
continuons opération," so far as I can perceive, than in the case of Job 
V Lamgton, which in McAndrews v. Thatcher was approved. The subsé- 
quent measures hère taken to float the ship were "new measures" as much 
as in that case, in the sensé that they had nothing to do with unioading 
thé cargo. General average rests upon the highest equity, and upon the 
essentiel facts of the case, not upon any fictions; and the principle that 
forbids sacrificing the cargo to the ship, forbids treating as one act a 
séries ofacts that hâve différent objecta in view, and, as respects expen- 
ditures, are perfectly separable, according to the interests baiefited. The 
cargo is, dOubtless, to be treated as a whole. Theobject of unioading in 
this casé was in part to rescue the cargo itself from péril; and in part also 
to lighten the ship, so as to make hauling her off possible. But those 
were not the only purposes of unioading. It was equally done in order to 
makedelivery of the cargo to the owners at once, without référence to the 
success or failure of the subséquent efforts to get the ship off. After un- 
ioading, the subséquent work of forwarding the cargo to its owners in no 
way concemed the ship or its safety, but the cargo and freight only; and 
the efforts and expenditures made in hauling off the ship iû no way con- 
cemed the cargo. That the wrecking company did thè whole work, or 
worked continuously, or that a part of the preliminary work for hauling 
off the ship was going on at the same time with the unioading, doés not 
affect the essentially separate nature of the différent parts of the work 
done, and the différent objecta in view; nor authorize any charge against 
thé cargo for work that would plainly be of no benefit to it. The mas- 
ter in this case did precisely what according to the décision in The JuMa 
Blake it was his duty to do, vi?., he at once forwarded the goods to their 
owners by dther means than by his own ship. He is not at liberty to 
çay that he did not intend any séparation of the cargo from the interests 
of the ship, and of her voyage; because, under the circumstances of this 
stranding, and the long delay and the heavy expansé of floating the ship, 
plainly to be foreseen, he had no légal right to hold on to the cargo any 
longer on joint account, or for the accomplishment of the voyage by his 
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own shîp, to the obvious sacrifice of the cargo. The unloading and 
deliyery must therefore be construed as a complète séparation of ship 
and cargo. Before the work was begun, many, if net most, of the vin- 
derwriters were consulted; and it must be inferred, therefore, that the 
cargo ownera generally understood that the delivery of cargo was to be 
made immediately, as their interests required it should be made. This 
rendered unnecessary any spécifie demand for such delivery on their 
part. 

6. The case should be treated, therefore, as that of a séparation of the 
interests of the cargo from those of the ship, made in acCordance with 
the rights of the cargo owners by the master as their agent, and for their 
benefit, and in accordance with his own obligation under such cireum- 
stances; with the sarae effectas if done upon the cargo owner's demand. 
The ship sustains no injury and no hardship by this séparation. She 
incurred no expense for the cargo's benefit except in unloading, and that 
expense the cargo shares. If the cargo had been worthless ballast, it 
mtist hâve been unloaded in the same way,as a preliminary to the work 
of getting the ship ofi^. In paying. ail the subséquent expenses of fioat- 
ing her, the ship pays only what by the sea péril has fallen to her lot. 
As ,the voyage, so far as concerna, the earning of freight, was substan- 
tially acçompllshed at the time of the stranding, and as the séparation 
was made solely for the consignee's interest, the ship should be allowed her 
freight in fuU, as though the owners had demanded and received the Cargo 
on thé beach , or in lighters. The expense of unloading should be charged 
as général average against ship, freight, and cargo; because that expense 
was equally necessary for the gafety of ail, and was actually incurred for 
the benefit of ail. Neither can be exempted from paying its share, on 
the ground of receiving an accidentai or incidental advantage, (Çarv. 
Oarr. by Sea, §§ 398-400; Lown. Av. 4th Ed. 173;) sincethe unloading 
in this case was not an accident or a mère incident, as respects either the 
ship or the cargo; but was equally necessary to the safety of each, and 
was actually done for the benefit of each. The subséquent expenses on 
account of the cargo after it was discharged, either on the beach or into 
lighters, should be charged as particular average against the cargo alone; 
and the expenditures that had sole référence to hauling the ship ofi", 
against the ship alone. As the foundation of the claim is not the bond, 
nor the adjustment under it, but the expenses incurred for the cargo, 
which the bond merely protects, and sufiiciently covers, whether they 
are général average or particular, it is not necessary to dismiss the cause 
by reason of the partially erroneous mode of adjustment. If the parties 
do not agrée, a readjustment of the respçndents' obligations may be had 
in accordance herewith, by the same adjuster, or by any other that may 
be agreed upon; .and, on further report thereon, a. decree may be entered 
accordingly. , . , 
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Whelan V. New Yoek, L. E. & W. R. Co. et <rf. 

{^Circuit Court, N. D. OUo, E. D. July 34, 1888.) 

1. Rbmoval of Causes— Act of Makch 8, 1887— Statutes— Repeai. 

Act of March 3, 1887, § 2, cl. 4, providing that in actions "in which there is 
a controversy between a citizen of the state in which the suit is brought and a 
citizen of another state, any défendant, being such citizen of another state." 
may remove the action to the fédéral court on the ground of local préjudice, 
and section 6, providing that "ail laws or parts of laws in conflict herewith 
are hereby repealed, " repeals Bev. St. U. B. § 639, subd. 3, which required ail 
the parties on one side to be citizens of différent states from ail the parties 
on the other side to entitle them to remove for local préjudice." 

2. Same— LocAi. Préjudice- RiGHT to Remove. 

Under section 2, cl. 4, of the act of 1887, in an action by a citizen of Ohio 
against tbree Ohio corporations and a New York corporation, to enforce a 
joint liability Imposed by state statute for personal injuries sustained by plain- 
tifl, the New York corporation is entitled to hâve the cause removed.' 

8. Same— Sepakablb Controversy. 

The riglit of rempval undér this clause is not conflned to cases where there 
is a Separable controversy between the plaintifl and the défendant seeking 
the removal, as such cases are provided for by clause 3, § 2, of that act, and 
, the proyiso in clause 4, as to remaod as to résident défendants, where the par- 
ties can bé separated, refers ohly to a remand after the suit as a whole bas 
been removed by the non-resident défendant. 

4. Same— Obiginal Jukisdiotion. 

The fact that cpngress bas not given original jurisdiction to the circuit court 
In such case does not aflfect its j urisdiction on removal by the non-resident de- 
fendant. 

6. BaMB— CONSTITUTIONAL LaW— JUDICIAKT. 

The actis not unconstitutional, though by virtue of the removal the circuit 
court obtains jurisdiction of the entire cause,,including controversies between 
^laintiS and the résident défendants. It only gives eflfect to the constitu- 
tional provision respecting controversies between citizens of différent states, 
and with that view the single fédéral ingrédient, the citizensbip of défendant 
in another State, is controlling. 

8. Same— Time of Application. 

The application for removal is not too late. though made after the cause 
bas been heard on demurrer in the state court and after issue joined; the 
words "any time before the trial" referring to the flnal trial on the merits.* 

7. Samb— Procédure. 

The method of procédure to eflect the removal not being prescribed by the 
act, the usual mode of procédure, prescribed by Rev. St. § 639, and the filing 
of a pétition and affldavit setting out, almost in the language of the act, "that 
from préjudice and local inâuence said défendant wilTnot be able to obtain 
justice in said court of common pleas, or in any other state court to which it 
has under the laws of the state of Ohio a right, on account of such préjudice 
or local influence, to remove said cause, " is sufflcient 

'As to when and by whom a cause may be removed from a state to a fédéral court, on 
account of the diverse oitizenship of the parties, under the aot of March 3, 1887, seo 
Cooley V. MoArthur, 86 Fed. Rep. 878, and note. 

•As to what is the proper tlnie for filing an application for removal of a cause to » 
fédéral court, see Larson v. Cox, (Kan.) 18 Pao. Rep. 892, and note; Railroad Co. v^ 
Iford, 35 Fed. Rep. 170: 

v.35F.no.l2— 64 
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8. SaME— JURISDICTIONAL FaCTS— ISSUB AS TO PREJUDICE. 

The existence or non-existence of "préjudice or local influence" is not a 
jurisdictional fact inyolving à juijiçial investigation after notice to the ad- 
verse party, but may be properly siiown by the ex parte affldavit of the défend- 
ant seekins- the removal.' 

At Law. On application to remand and motion to strike application 
from the files. 

A. W. Jones and W. 8. Anderson, for plaintiff. 

S. E. WWamson, Hine & Clarke, Adams & RmseU, Oeo. F. AvtèU, and 
0. A. Truesdale, for various défendants. 

Before Jackson and Welkbk, JJ. 

Jackson, J. The material facts on which the questions presented by 
the peiiding application of plaintiff and motion of défendant dépend are 
the following: In May, 1887, the plaintiff, a citizen of Ohio, com- 
menced a civil action for damages in the court of common pleas of Ma- 
honing county, state of Ohio, iand against the New York, Lake Erie & 
Western Raiiroad Company, a citizen and corporation of the state of 
New York, and the Cleveland & Mahoning Valley Raiiroad Company, 
the New York, Pennsylvania & Ohio Raiiroad Company, and the Yonngs- 
town Street-Railroad Company, corporations of the state of Ohio. The 
cause of action set up in plaintiif s pétition is for injuries sustained by 
him while riding as a passenger on a street car of the Youngstown Street- 
Railroad Company, by reason of a collision of said car with a locomotive 
of the New York, Lake Erie & Western Raiiroad Company, which Com- 
pany, as lessee, was operating the line of raiiroad owned by the Cleve- 
land & Mahoning Valley Raiiroad Company; said raiiroad having been 
first leased to the New York, Pennsylvania & Ohio Raiiroad Company, 
' and then assigned or subleasèd by that company, with the consent of 
the lessor, to the New York, Lake Erie & Western Raiiroad Company, 
whose alleged négligence in operating its locomotive, in connection with 
that of ihè Street-Railroad Company, caused the injury complained of. 
The pétition alleged a joint cause of action against ail the défendants, 
under and in pursuance of an act of the législature of Ohio, passed April 
13, 1883, which provided (80 Ohio Laws, p. 117, § 3305) that "the 
company towhom any raiiroad is leased, if a corporation of any other 
state, shall be subject to ail restrictions, disabilities, and duties of a raii- 
road incorporated within the state; and, notwithstanding such lease, the 
corporation of this state, lessor thëréin, shall remain liableas if it oper- 
ated the road itself, and both lessor and lessee shall be jointly liable upon 
ail rights of action accruing to any person for any négligence or dèfault 
growing out of the opération and maintenance of such raiiroad, or in any 
wise connected therewith, and may bé jointly sued in any of the courts 
of this state of proper jurisdiction, and prosecuted to final judgment 

*For a full âisoussion of the "préjudice or local influence" clause of the removal aot 
of March 8, 1887, and how such préjudice must be made to appear, see Malone v. Kail- 
road Co., 85 Fed. Eep. 625, and note. See, also, as to the pleading and procédure on re- 
moval of causes, Johnson v. Insurance Co., 85 Fed. Rep. 874: Larson v. Cojt, (Ean.) 18 
Pac. Rep. 893. 
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therein as in otlier cases of joint liability , and provided that service may 
be had upon said companies, or either of thefn, by the service of process 
upon any officer or agent of either of said companies." The défendants 
severally demurred to the pétition. Thèse demurrers were overruled by 
the State court in the fall of 1887, and défendants were allowed time to 
answer the pétition, and thereafter, in January, 1888, answers were filed 
by the défendants putting in issue the grôunds of recovery set out in the 
pétition. While the cause was thus at issue, and before trial, the New 
York, Lalîe Erie & Western Railroad Company, in February, 1888, filed 
in said state court its pétition, supported by afBdavits of its proper offi- 
cer, asking for a removal of the case to this court on the ground of préj- 
udice and local influence, which would preveut it from obtaining justice 
in sâid court of common pleas or in any other court of said state of Ohio 
to which it had a right, on account of said préjudice or local influence, 
to remove said cause. Bond with security was tendered along with the 
pétition for removal, and on the 24th of February, 1888, the state court 
approved the bond, granted the order for the removal of the cause to this 
court, and directed a stay of ail further proceedings in said state court. 
A copy of the record or proceedings in said cause was duly entered in 
this court by the défendant, and on February 25, 1888, said défendant 
presented to this court its pétition setting forth theaforesaid proceedings 
in the state court, the steps it had taken to efFect a removal of thb suit, 
the action of the state court thereon , and praying that said suit might 
be removed to this court pursuant to the act of congress approved March 
3, 1887, alleging as the ground for such removal "that from préjudice 
and local influence said railroad Company (défendant) will not, be able 
to obtain justice in said court of common pleas, or in any other state court 
to which it bas, under the laws of the state of Ohio, a right, on account 
of such préjudice or local influence, to remove said cause," etc. This 
pétition was verified by the proper officer of the Company, who, in his 
affidavit accompanying the pétition, states the existence of such préju- 
dice and local influence, as alleged by petitioner, and that by reason 
thereof said railroad corapany cannot obtain justice in said court of com- 
mon pleas or in any other state court to which it has, under the laws of 
Ohio, a right, on account of such préjudice or local influence, to remove 
said suit. On the présentation of said pétition and affidavit, this court, 
without notice to the plaintifî', directed an entry to be made to the effect 
that the petitioner was entitled to a removal of this cause. 

In the pétition and affidavit presented to the statè court the removal 
was asked on the grounds that " petitioner had reason to believe, and does 
believe, that from preijudice and from local influence it will not be able 
to obtain justice in said court of common pleas, or in any other court of 
said state of Ohio to which it has a right, on account of said préjudice 
or local influence, to remove said cause; and your petitioner desires to. 
remove said suit into the circuit court of theUnited States for the North- 
ern district of Ohio,Eastern division, in pursuauçe of the act of congress 
in that behalf, provided, to-wit, the act approved March 3, 1887, entitled," 
etc. WhUe référence is thus made to the act of Marfih 3, 1887, the re- 
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moval proceedinga in the state court, as clearly appears from the pétition 
and affidavit filed therein, were taken under and in conformity with the 
provisions of subsection 3, § 639, Rev. St., embodying the act of March 
2, 1867, which requires theparty seeking removal to make afBdavit to 
tiie efFect that he "has reason to believe, and does believe, that from 
préjudice or local influence he will not be able to obtain justice in such 
state court." In the pétition and atfidavit subsequently presented to 
this court, and on which its action was invoked, there is no statement as 
to what petitioner or its affiant had "reason to believe and does believe" 
in respect to the existence of préjudice or local influence such as would 
prevent the défendant from obtaining justice in the state courts; but it 
is directly stated and alleged, in the very terms of the act of March 3, 
1887, "that from préjudice and local influence it [said défendant] wlU 
not be able to obtain justice in said court of common pleas, or in any 
other state court of Ohio to which the said défendant has, under the laws 
ofsaid state, the right, on account of such préjudice or local influence, 
to" remove said cause." The plaintiff, on April 14, 1888, filed in this 
court a written application to hâve said suit remanded to the state court. 
In said application he dénies that there is any controversybetween hira- 
self and said New York, Lake Erie & Western Railroad Company in said 
action, but, on the contrary, avers that the entire controversy in said 
suit is between himself on the one side, a citizen of Ohio, and on the 
other side the New York, Lake Erie & Western Railroad Company, the 
Cleveland & Mahoning Valley Railway Company, the New York, Pennsyl- 
vania & Ohio Railroad Company, and the Youngstown Street-Railroad 
Company, the last three défendants being corporations and citizens of the 
state of Ohio. He dénies that on account of préjudice or local influence, 
or any other cause, défendants will be enabled to obtain justice in the 
court of common pleas of Mahoning county, Ohio, or in any other court 
ofsaid state to which said action could be removed; and further dénies 
that any préjudice or local influence exists against défendants, or either 
of them, in Mahoning county, or in any of the counties to which said 
action might be removed under the laws of Ohio, which wiU tend in any 
manner to prevent défendants, and each of them, from obtaining justice 
in said courts. He further dénies that said New York, Lake Erie & 
Western Railway Company, or any one for it, has filed any affidavits, as 
required by statute; on which déniais, as issue joined, plaintiS'demands 
a hearing, and then asks that the suit be remanded for want of jurisdic- 
tion in this court over either the cause or the parties thereto. The de- 
fendant moves to strike said application from the files, because the same 
is not authorized by law; because not in conformity with the practice.of 
the court; and because the matters therein set up are irrelevant. 

Three of the défendants in this action being Ohio corporations, and thus 
citizens of the same state with the plaintiff, the other défendant, the New 
York, Lake Erie & Western Railroad Company, although a citizen of a state 
other thah that of the plaintiff, could not, under the act of March 2, 1867 , 
or the third subdivision of section 639, Rev. St., remove the suit tothis 
court. This is wellsettled by numerous décisions of the supremecourt. 
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holding that the removal of a cause frora a state court on the ground of 
local préjudice can be had only where ail the parties to the suit on one 
side are citizens of différent states from those on the other; that, if on 
each side there be more than one person, then ail the persons on one 
side must be citizens of the state in which the suit is brought, and ail 
the persons on the other side citizens of soine other state; and thelat- 
ter, having the right of removal, must unité in the pétition therefor. 
Sewiiig-MachineCos.f 18 Wall, 553; Vannevarv. Bryant, 21 Wall. 41; Myers 
V. Swann, 107 U. S. 546, 2 Sup. Ct. Rep. 685; Iron Go. v. Ashbum, 
118 U. S. 54, 6 Sup. Ct. Rep. 929; Hancock v. Holbrook, 119 U. S. 586, 7 
Sup. Ct. Rep. 341. The removal in the présent case cannot, therefore, 
be sustained under subdivision 3, § 639, Rev. St., as construed in thèse 
■décisions, even assuming that said subsection 3 remains unrepealed by 
the aet of Màrch 3, 1887. Said subdivision was held not to be repealed 
by the act of 1875, because that act made no provision for removals 
on aecount of local préjudice. Hess v. Reynold^,llS U. S. 73-80j 5 Sup. 
Ct. Rep. 377; Railroad Go. v. Bâte», 119 U. S. 464, 7 Sup. Ct. Rep. 285, 
and cases cited. But this reason for holding said third subdivision of 
section 639 to be still in force under or after the act of 1875 is want- 
ing in respect to the act of March 3, 1887, which not only provides 
for removals on the ground of préjudice or local influence, but in sév- 
irai important particulars so changes or modifies the prior law on that 
subject, that the two can hardly stand together. The fourth clause of 
amended section 2 of the act of March 3, 1887, provides as follows: 

"And where a suit is now pending, or may be hereafter brought, in any 
state court, in which there is a controveisy between a citizen of the state in 
which the suit is brought and a citizen of anotlier state, any défendant being 
such citizen of another state may remove such suit into tlie circuit court of 
the United States for the proper district, at any time before the trial thereof, 
when it shall be made to appear to said circuit court that, from préjudice or 
local influence, he will not be able to obtain justice in such state court, or in 
any other state court to which the said défendant may, under the laws of the 
state, hâve the rights on aecount of such préjudice or local influence to remove 
said cause, provided that, if it further appear that said suit can be fuUy and 
- justly determined as to the other défendants in the state court, without being 
affected by such préjudice or local influence, and that no party to tiie suit will 
be prejudieed by a séparation of the parties, said circuit court may direct the 
suit to be remanded, so far as it relates to such other défendants, to the state 
court, to be prbceeded with therein." 

The sixth section of the act of 1887, after repealing by express terras 
certain sections of the existing statutes, adds: "And ail laws and parts 
of laws in conflict with the provisions of this act, be, and the same are 
hereby, repealed." This not being the usual formula of a repealing 
clause intended to be Universal, ils effect and opération may properly be 
limited to à repeal or modification of prior laws only so far as the pro- 
visions of the last act are in conflict with or cover the subject of the 
former. The suprême court stated and applied this rule in Hess v. 
Reyrtolds, HZ U. S. 73, 5 Sup. Ct. Rep. 377, Applying this rule in 
ithe présent- case, and comparing subdivision 3 of section 639 with the 
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above-quoted fourtb clause of aroended section 2 of the act of March 3, 
1887, it is clear that the provisions of the latter on the subject of re- 
movals on account of préjudice or local influence differ so essentially 
from those of the former that the two cannot stand tôgether, and that, 
to the extent they confiict, the last act must be held to repeal or modify 
the former. The leading particulars in which the two acts differ (aside 
from the question whether a single défendant may remove, now under 
considération) are the following, to-wit: The right to remove is no longer 
given to the plaintiff, but is oonfined exclusively to any défendant "be- 
ing such citizen of another state." The application for removal was for- 
merly addressed to the state; under the new act it must be applied for to 
the circuit court, which acts upon the application. No jurisdictional 
amount is designated or specified as a condition to the exercise of the 
-right of removal, as was required by the former law. Under the act of 
1867, subd. 3, § 639, there was no provision for the séparation of the 
suit; under this last act there is such a provision. The ground of re- 
moval was formeriy based upon what the petitioning party , or those snp- 
porting his pétition by afBdavijt, " had reasonto believe and did believe" 
as to the existence of préjudice or local influence, such as would prevent 
the removing party from obtaining justice in the state court; now the re- 
moval is effected "when it shall be mâde to appear to said circuit court" 
to which the removal is sought that "from préjudice or local influence 
he [défendant seeking removal] will not be able to obtain justice in the 
particular state court where the suit is pending, or in any other state 
court to which the said défendant may, under the laws of the state, hâve 
the right, on account of such préjudice or local influence, to remove the 
cause." Thèse provisions of the act of March 3, 1887, clearly operate 
as a repeal of the third subdivision of section 639, Rev. St. They not 
only include new features and requirements in relation to removals be- 
cause of local préjudice, but cover the whole subject-matter of said third 
subdivision so fully as to show that this last act was intended by con- 
gress as a repeal or a substitute for the earlier statute. The question be- 
ing thus directly brought within the rule announced by the suprême 
court in King v. OmieU, 106 U. S. 896, 1 Sup. Ct. Rep. 812, that "where 
two acts are not in ail respects répugnant, if the latter covers the whole 
subject of the earlier, and embraces other provisions which plainly show 
that it was a substitute for the first, it will operate as a repeal." 

The removal in the présent case cannot, therelbre, be sustained under 
subdivision 3 of section 639, but must rest alone upon the fourth clause 
of amended section 2 of the act of March 3, 1887. Was the removal 
rightfuUy made under that clause? This présents the question whether 
a single défendant, being a citizen of a state other than, that in which 
the suit is brought, who is jointly sued with other défendants, citizens 
of the same state as the plaintiff, may remove the suit to the circuit 
court upon making it appear to said court that on account of préjudice 
or local influence he cannot obtain justice in the state court or courts. 
Under former acts, as construed by the décisions above cited, ail the 
material parties on one side of the suit having the requisite citizenship 
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and right of removal were required to unité in the pétition therefor; but 
underthis fourth clause of the second araended section of the act of 1887 
it is provided that, where there is pending in any state court a "suit" in 
which there is "a controversy between a citizen of the state inwhich the 
suit is brought and a citizen of another state, any défendant being such 
citizen of another state may remove such suit into the circuit court of 
the United States, at any time before the trial thereof, when it shall be 
made to appear to said circuit court that from préjudice or local influ- 
eïice he will not be able to obtain justice in such state court," etc. The 
whole suit being removed by "any " défendant having the requisite citi- 
zenship, and on making the proper showing to the circuit court as to his 
inability to obtain justice in the local court on accotint of préjudice or 
local influence, "if it further appear [to said court] that said suit can be 
fuUy and justly determined, as to the other défendants, in state court, 
without being affected by such préjudice or local influence, and that no 
party to the suit will be prejudiced by a séparation of the parties, said 
court may direct the suit to be remanded, so far as relates to such other 
défendants, to the state court, to be proceeded with therein." This last 
paragraph of the clause clearly implies that there may be défendants to 
the suit, and even necessary parties, who are not entitled to remove the 
same; and it further contemplâtes and provides for a case in which the 
suit may be retained in the circuit court as against a single défendant, 
and, by the fair import of the language, such défendant must be the 
party who has effected the removal of the suit. The "other défendants" 
as to whora a séparation may be had, and the suit remanded, under the 
conditions stated, cannot properiy refer to the défendant at whose in- 
stance or on whose apj)lication the removal was made. If ail the dé- 
fendants to the suit, as under the act of 1867, are required to possess the 
requisite citizenship, and local préjudice must exist as to aU and ail 
must jdin in the pétition for removal, before such removal can be prop- 
eriy allowed, what possible application, meaning, or effect can be given 
to this last paragraph of the clause? That construction of the clause 
wbuld présent this anomaly: that, after ail the défendants had applied 
for and obtained a removal of the suit on account of local préjudice, the 
circuit court could still separate and remand the suit so far as it relates 
to some of said défendants, because, as to them, it appeared there was 
no iûcal influence or préjudice. The right to remove the suit is given 
to "any défendant" being a citizen of the state other than that in which 
the suit is brought, when it is made to appear to the circuit court that 
"he" cannot obtain justice because of local influence or préjudice. By 
what rulé of construction is the language "any défendant" to be inter- 
preted as meaning "aU" the défendants to the suit? The natural import 
of the words and the whole structure of the clause admit of no such in- 
terprétation, without doing violence to the language employed. In Mont- 
clair V. RamsM, 107 U. S. 147, 2 Sup. Ct. Rep. 391, it is said: 

"It is the duty of the court to give efEect, if possible, to evpry clause and 
word of the statute, avolding, if it may be, any construction which implies 
that the législature was ignorant of the meaning of the language it employed. 
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"We should assume that the législature was aware, when the aet of April 15, 
1868, was passed, that a previous statute had expressly excepted Bloomfield 
townsliip from ail of its provisions. When, therefore, they drclared that the 
new township should corne under the opération of any act from which Bloom- 
field had been specially excepted by any proviso thereof, the established can- 
ons of statutory construction require us to présume that the législature un- 
derstood the f ull légal efifect of such déclaration. " 

It must be assumed that congress, in the enactment of this clause of 
the act, was aware of the fact that under the construction placed upon 
the prior removal acts (except perhaps the act of 1866) ail the parties 
on the side seeking the removal were required not only to possess the 
requisite citizenship, but to join in the application for sucli removal. 
When, therefore, congress declared that "any défendant" being a citizen 
of another sfate might remove the suit upon raaking it appear that from 
préjudice or local influence he could not obtain justice, the well-settled 
rules of construction require the court to présume that the législature 
understood and intended the full efifect of such déclaration, and meant 
not to confine the right of removal to ail, but to extend it to "any" de- 
fendant, citizen of another state, who could make "it appear to said cir- 
cuit court" that local influence or préjudice would prevent his obtaining 
justice in the local forum in a suit which involved a controversy between 
bimself and the plaintiff therein. In so far as the act of 1887 copies old 
clauses or provisions of former statutes, itmay properly be regarded as a 
' législative re-enactment of the meaning which the suprême court had given 
to such clauses; but in respect to new provisions, while they should, as- 
far as possible, be interpreted so as to harmonize with the gênerai scope of 
the act, and form a consistent whole, they are to be construed accordi,ng to 
their plain and obvious meaning, if the language admits pf no ambiguity. 
The last act must be taken as the law on the subject it embraced; and, 
"when the meaning is plain, the court cannot recur to the original stat- 
utes to see if errors were committed in revisiug them." Iron Co v. Ash~ 
hum, 118 U. S. 64, 6 Sup. Ct. Rep. 929. The clause under considér- 
ation is a distinct, separate, and independent provision referring to a 
dass of cases not embraced in or covered by the three preceding clauses 
of a,mended section 2. By the first clause of said section the right of re- 
moval is given to"the défendant or défendants," without référence to his 
or their citizeriship. By the second clause the removal may be had "by 
the défendant or défendants therein being non-residents of that state.'* 
The third clause simply copies clause 2, § 2, of the act of 1875, and re- 
lates to separable controversies in which one or more of the défendants 
actùally interested therein may remove the suit to the circuit court. This 
third clause rriust manifestly receive the same construction heretofore 
placed upon it by the suprême court in numerous cases. The "defendaiit 
or défendants" on whom the rights of removal is conferred by the first 
and second clauses may include ail the défendants, and require ail to 
possess the right, and to unité in the application for removal. But when 
we come to the neW provision of the fourth clause, the gênerai terins in- 
dicative of ail the parties entitled to remove are droppedor changed,and 
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the right of removal is gîven to "any défendant." The language of this 
clause is essentially différent from that of subdivision 3 of section 639, 
which allowed the removal on the pétition of the non-resident"plaintiif 
or défendant," — terras which properl}* described ail the parties on the one 
side or the other of the suit, and required ail on the removing side to be 
in position to exercise the right, and to join in the pétition, When thus 
compared with the old law, and the three preceding clauses of said 
amended section 2, it seems perfectly manifest that this new (fourth) 
clause was intended, as its language fairly imports, as an enlargement of 
the rights of removal, and enables "any défendant" being a citizen of an- 
other State, between Avhom and the résident plaintitf in a local suit there 
is "a controversy,"toremove the "suit" byleaveofthe circuit court upon 
cause shown. It is true, as claimed by counsel for plaintiff, that the 
gênerai intent and purpose of the act of 1887 was to restrict the jurisdic- 
tion of the fédéral courts, and such is the effect and opération of this new 
provision found in said clause 4 of amended section 2, so far as relates 
to the plaintiff; but, while this is so, there is clearly an enlargement of 
the right to remove in respect to défendants who can show that from préj- 
udice or local influence he or they cannot obtain justice in the state 
court. It is argued by counsel for plaintiffs that, inasmuch as this court 
could not hâve taken original jurisdiction of this case, it cannot acquire 
such jurisdiction by removal at the instance of one défendant in the suit. 
This position is fully met and answered in the case of Gaines v. Ptientes, 
92 Ù. S. 10, where it was held that "the act of congress of March 2, 
1867 , in authorizing and requiring the removal to the circuit court of the 
¥nited States of a suit pending or afterwards brought in any state court 
involviug a controversy between a citizen of the state where the suit is 
brought and a citizen of another state, thereby invests the circuit court' 
with jurisdiction te pass upon and détermine the controversy when the 
removal is made, though that court could not hâve taken original cogiii- 
zance of the case." Nor is the further position assumed by plaintiffs' 
counsel, that this new clause gives the right of retnoval on account of 
local préjudice only when there is a separable controversy between the 
défendant seeking the removal and the plaintiff in the state suit, well 
taken. The case of separable controversies is provided for by clause 3 
ôf said amended section 2 just preceding the new provision under consid- 
ération found in clause 4. But aside from that, uhder previous removal 
acts, the local préjudice ground of removal, and the separable contro- 
versy clause, hâve never been treated or regarded as having any connec- 
tion. Thus in Jefferson v. Driver, 117 U. S. 272, 6 Sup. Ct. Rep. 729, 
it was held that the provision for the removal of a separable controversy 
in subdivision '2 of section 639 had no application to removal under the 
third subdivision of said section relating to local préjudice. This was 
reâffirmed in Iron Go. v. Ashbum, 118 U. S. 54, 6 Sup. Ct. Rep. 929. 
In the new amendment to the act of 1875, embraced in clause 4 of 
atnended section 2,it cannot properly be assumed that congress intended 
to changé this line of décisions, and to make the' removal provided for 
in said clause dépend upon the existence of a separable Controversy be- 
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tween the parties, as well as local préjudice. This construction would 
be to confuse two grounds or causes of removal heretofore kept distinct 
and disconnected. Under the provisions of this fourth clause, the whole 
suit is first removed, and, if it then further appear to the court that as 
to the other défendants than the removing party the controversy involved 
may be separated, and without préjudice to any party, the suit may be 
severed and remanded, so far as it relates to such other défendant or de- 
fendants. The question whether there is a separable controversy as to 
some of the défendants is thus determined by the circuit court after the 
suit as a whole has been removed thereto by the défendant who makes 
the showing as to local préjudice, and asks for the transfer frpm the state 
court. This procédure is inconsistent with the idea that a separable con- 
troversy muSt àctually exist and be shown before "any" défendant caa 
be allowed to remove the suit. 

It is next claimed for the plaintiff that the application for removal hav- 
ing been made after the suit was heard in the state court on the défend- 
ants' demurrer to plaintififs petitioji, was too late, as the clause under 
considération requires that the removal must be sought or may be had 
"at any time before the trial thereof." The suit was still pending when 
the removal was had; and "the trial" referred to in this clause should 
be construed as meaning the final trial. This was the conclusion reached 
by Judge Deady in the case of J^M v. Henarie, 32 Fed. Rep. 425-427, 
after a full and careful review of the authorities which fuUy sustain hia 
construction. The cases cited and relied on by counsel for plaintiff arose 
under the second section of the act of 1875, and for the reason suggested. 
by the court in Hess v. Reynolds, 113 U. S. 80, 5 Sup. Ct. Rep. 377, that 
"the hostile local influence may not become known or developed at an 
earlier stage of the proceedings," removals on account of local préjudice 
should be allowed the non-resident àt any time before the (final) trial. 

It was suggested on the argument of the questions presented by the 
pending motions, but has not been urged in the brief of counsel, that, 
under the grant of judicial power in the constitution, congress could not 
authorize the lemoval of a suit from the state court situated as this case 
Ib, at the instance of one non-resident défendant, and thus confer upon 
this court jurisdiction to try the suit, in which there was also a contro- 
versy between the plaintiff and other résident défendants. This précise 
question has not been directly decided by the suprême court. It was 
présented and ai^ued by distinguished counsel in the Sewing-Machine 
Gase, 18 Wall. 658, where the parties to the suit were situated substan- 
tially the same as in the présent case, so far as their citizenship was con- 
cerned; but the suprême court did not pass upon it, the décision having 
rested upon the construction ofthe judiciary act and th'e act of March 
2, 1867, both ôf which fall short of conferring upon the circuit court 
the full judicial power granted in and by the constitution. The clause 
in the constitution extending the judicial power to controversies "be- 
tween oitizens of difi'erent states," was intended to secure the citizen 
against local préjudice, which might injure him if compelled to litigate 
bis controversy with another in the tribunals of a state not bis own. 
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This object waa the avowed purpose of the constitutional provision at 
the time of its adoption, and the suprême court so declared in Gordon v. 
Longest, 16 Pet. 104, where it is said that "one great object in the estab- 
lishment of the courts of the United States and regulating their juris- 
diction was to hâve a tribunal in each state, presumed to be free from 
local influence, and to which ail who were non-residents or aliens might 
resort for légal redress." For the attainment of this object congress could 
hâve vested the circuit court with original jurisdiction in cases like the 
présent, although some of the défendants are résidents of the same state 
with the plaintiff. A single fédéral purpose or ground of jurisdiction 
would be sufficient in the exercise of the constitutional power to confer 
such aOthority. This proposition is supported by the décisions of the 
suprême court touching the fédéral jurisdiction growing out of the sub- 
ject-matter of the suit. Thus, in Mayor v. Cooper, 6 Wall. 247, it is 
said by the court: "Nor is it any objection that questions are involved 
which are not ail of a fédéral character. If one of the latter exists, if 
there be a single such ingrédient in the mass, it is sufficient." And, hav- 
ing assumed jurisdiction because of this single fédéral "ingrédient," the 
court will proceed to décide ail questions in the suit of a purely local 
character. So, under the second clause of section 2 of the act of 1875, 
providing for the removal of separable controversies of a fédéral charac- . 
ter, the whole suit is transferred to the circuit court, although it may 
învolve other questions and controversies of a purely local nature and be- 
longing properly to the state courts in which the suit was brought. It 
results necessarily, from the supremacy of the fédéral constitution, and 
the laws passed by congress within the limits of the powers conferred, 
that a single fédéral object may control the question of jurisdiction, even 
when the suit includes or relates to other matters or parties which come 
properly within the local jurisdiction. This is clearly asserted in Barney 
V. Latham, 103 U. 8. 20, and that décision sustained the constitution- 
ality of the act of 1875, which, under the separable controversy clause, 
enabled one défendant to remove the whole suit. If a single défendant 
with a separable controversy may be given the right to ra nove the whole 
suit, which includes other matters of a local character, why may not a 
single défendant having the requisite citizenship be vested with the same 
right, although joined with résident défendants, when it is made to ap- 
pear to the court that from préjudice or local influence he cannot obtain 
justice? The fédéral judicial power extends as well to one case as the 
other, and it rests in the législative discrétion of congress to say when 
and under what circumstances and conditions it shall be exercised. It 
would be strange, indeed, if, having the power to confer original juris- 
diction in cases like the présent, congress could not lawfully give the 
right of removal. The statement of the court in Gaines v. Fuentes, 92 U. 
S. 10, that "in cases where the judicial power of the United States can 
be applied only because they involve controversies belween citizens of 
différent states, it rests with congress to détermine at what time and upon 
what conditions the power may be involved, whether originally in the 
fédéral court or after suit is brought in the state court; and, in the latter 
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case, in what stage of the proceedings, whether before issue or trial by 
removal to a fédéral court, or after judgment upon appeal or writ of er- 
rer," — seems to leave little or no room to doubt the power of congress 
to anthorize the removal in the présent case. The argument in favor 
of the power was never more forcibly and conclusively presented than 
by counsel for plaintiff in error in the Sewing- Machine Case, 18 Wall. 
558-562. In Msh v. Henarie, 32 Fed. Rep. 425, Judge Deady consid- 
ered and discussed this question with his usual ability and clearness, 
reaching the conclusion that this new législation was clearly within the 
grant of judicial power conferred upon congress in and by the constitu- 
tion. This court, after carefuUy re-examining the question, has no doubt 
that cases like the présent are within the judicial power of the United 
States, and that by this new législation upon the subject of removals 
because of local préjudice congress intended to call such power into ex- 
ercise, and allow "any défendant" possessing the requisite citizenship, 
and making the required showing as to local préjudice or influence, to 
hâve the suit removed to the circuit court. The demand sought to be 
enibrced in such suit may be joint against two or more défendants, one 
of whom is a citizen of the state of the plaintiff and of the forum, while 
the other, being a citizen of a difïerent state, cornes within the range of 
the fédéral judicial power. In such cases, though jointly sued with rési- 
dent défendants, there is still a controversy between such non-resident 
défendants and the résident plaintiff, which the fédéral judiciary eau lay 
hold of and détermine, although it may be so associated or connected 
with other local issues and matters as to require their décision also. The 
single fédéral "ingrédient" involved in such a controversy between citi- 
zens of différent states comes within the grant of fédéral judicial power 
which congress may make effective and operative by législation in such 
mode and under such conditions as may be deemed expédient. The pb- 
ject which the constitutional grant of power was intended to secure was 
to protect the non-resident citizen against local préjudices which might 
injure or do him injustice. That object cannot be attained if non-resi- 
dent défendants, ail or any, are compelled to litigate in the forum of 
the plaintiff, where there exists local influence or préjudice which would 
prevent such défendant from obtaining justice. In every suit there is 
"a controversy" between the plaintiff and each of the défendants against 
whom relief is sought, or where, as the resuit of a judgment against 
him, any défendant is compelled to render something in favor of the 
plaintiff which is controverted or disputed by such défendant. 

It is further contended that no proper proceedings bave been had or 
taken by the défendant, even conceding its right of removal, to effeçt 
such removal. By the third section of theact of 1887 the steps required 
to be taken in removal cases generally are indicated, but that section ex- 
cepts from its opération cases sought to be removed on the groundof lo- 
cal préjudice, in respect to which clause 4 of amended section 2 pre- 
l'cribes no mode or method of effecting that class of removals. What 
procédure may, then, be adopted by the party seeking or entitled to re- 
move under this clause? In conferring the right congress certainly in- 
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tended that some process for its exercise should be within the reach of 
the party so entitled. We think the method or procédure for effectuat- 
ing the right so conferred by said clause may be found in the two para- 
graphs of section 639, Rev. St., which succeed the third subdivision of 
sai-d section. Thèse two paragraphs prescribing the method of accom- 
plishing removals are not in conflict with the act of 1887, and may there- 
fore be considered as still in force, and as furnishing the proper and ap- 
propriate remedy to be employed by the party seeking a removal, and 
in making it "appear to said circuit court that from préjudice or local 
influence" he will not be able to obtain justice in the state courts. It 
is not indicated, in the act of 1887, how, or in what manner, the fact 
that the removing party cannot obtain justice in the local courts on ac- 
count of such préjudice or local influence shall be made "to appear" to 
the circuit court. Judge Deady, in Msk v. Henarie, 32 Fed. Rep. 417- 
421, (Nov. 29, 1887,) held that the last clause of section 639, Rev. St., 
which immediately foUows subdivision 3of said section, might reason- 
ably be looked to as furnishing the machinery for making it "appear" 
to the circuit court that the petitioning party could not obtain justice in 
the state court because of préjudice or local influence. If this sugges- 
tion of that learned judge, in which I concur, is not deenied correct, 
then, in the absence of ail provision as to the method or mode of pre- 
senting the application for removal, this court would beleftfree toadopt 
proper and suitablerules, prescribing and regulating thepractice in such 
cases; and such rules would naturally be made to conform to the prac- 
tice and procédure heretofore in force in like cases. In either view of 
the subject, we think the mode adopted by the défendant in this case 
is not open to any serions objection. A formai pétition, properly sworn 
to, was duly presented to this court, setting forth ail the conditions re- 
quired by the act to entitle said défendant to remove the suit. This pé- 
tition was accompanied and supported by the afiidavit of the proper 
oflBcer of the défendant company, stating, not what the afiiant had rea- 
son to and did believe in respect to the existence of local préjudice, but 
in direct terms, and in the very language of the act, " that from préju- 
dice and local influence said railroad company will not be able to ob- 
tain justice in said courts of common pleas, or in any other state court 
to which it bas, under the laws of the state of Ohio, a right, on account 
of such préjudice or local influence, to remove said cause," etc. This 
made a prima fade showing as to what was required " to be made to appear 
to the circuit court." 

But it is insisted on behalf of plaintifi" that this is not a sufficient show- 
ing to warrant this court in declaring that said défendant was entitled to 
remove the suit, and in assuming jurisdiction thereof. His counsel 
claim that the fact of préjudice or local influence which must be made 
"to appear" tp the circuit court as one of the conditions on which the 
right of removal dépends, involves a judicial investigation; that there 
can be no ex parte action in the matter ; and that in such cases the plain- 
tifi' is entitled to notice of the application, and an opportunity to con- 
test and put in issue the grounds on which the removal is sought. In 
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other words, that he has the right under said pTôvîsîôlî of tlie act to 
make up an issue on the question of préjudice or local influence, and 
hâve this court formally try that issue before determining whether it will 
sanction the removal and assume jurisdiction. The plaintifi", as a part 
of his motion to remand, dénies the existence of sUch préjudice or local 
influence, and demands a trial of that issue. If he ia entitled to hâve 
such a preliminary trial, his motion to remand would, of course, hâve 
to await the resuit of that investigation, unless other grounds exist on 
which to rest the motion. It is conceded by counsel for plaintifF that 
by the old law and the practice under it the state courts to which appli- 
cations for removal were addrèssed never entered or were authorized to 
enter upon such an investigation as he herein demands of this court, be- 
fore taking action thereon. Uùder the third subdivision of section 639, 
Eev. St., based on the act of March 2, 1867, amending the act of July 
27, 1866, the gênerai statement made in the afSdavit of the petitioners 
was considered sufficient, without any detailed setting forth of the facts 
which constituted the reasons of his belief. He was not required to 
prove thèse statements as facts, or aflirmatively to show, except by the 
affldavit, that hie could not obtain justice in the state court. It was al- 
ways held to be enough if, under oath, he stated the reasons which the 
statute assigned as the ground for the removal, Bowen v. Chose, 7 
Blatchf. 255. A party may always, in proper way and time, put in 
issue jurisdictionaî facts, such as the citizenship of the opposing side, 
and rightfully demand à trial thereon; but statutory requirements, which 
form a part, even an indispensable part, of the process of removing a 
suit from state to fédéral courts, in any or ail of the cases mentioned in 
the last or former acts of congress, while they must be complied with in 
order to perfect the right to remove, are not to be confounded with ju- 
risdictionaî facts on which a trial by proper pleadings may be demanded. 
The right to removal dépends upon the statute giving the authority there- 
for, and not upon the législation which defines the original jurisdiction 
of the circuit courts of the United States, and should not therefore be re- 
stricted or limited by the latter législation. Green v. Oustard, 23 How. 
484, and Bvshnell v. Kennedy, 9 Wall. 387. 

In conferring upon the circuit court of the United States the authority 
to act upon the application for removal of suits from state courts, con- 
gress certainly never intended to make the question as to the existence or 
non-existence of préjudice or local influence, which would prevent a non- 
resident citizen défendant from obtaining justice in the local courts, a ju- 
risdictionaî faCt, such as would entitle the side opposing the removal to 
dispute its truth, and put the matter in issue for formai trial. The re- 
quirement of the statute that, under certain conditions therein stated, a 
party défendant may hâve the suit removed to this court "when it shaU 
be made to appear to said circuit court that from préjudice or local in- 
fluence he will not be able to obtain justice in such state court," consti- 
tutes nothing more than a part of the process of removing the suit. Steps 
forming a part of such process of removal under no previous statute were 
ever regarded as issuable ; and the subject-matter of a preliminary trial. 
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before the application for removal, could be properly acted upoh. The 
distinction between jurisdictional facts, properly speaking, which may be 
made the subject of issue or trial, and model and formai requirements 
to the exercise of the right of removal, is clearly pointed ont by Mr. Jus- 
tice Bradley, speaking for the court, in Ayera v. Watson, 113 U. S. 697, 
598, 6 Sup. Ct. Rep. 641. Model requirements and conditions prescribed 
by statute in order to exercise the right of removal may be waived, but 
jurisdictional facts proper cannot be. Frmch v. Hay, 22 Wall. 238 ; Ayen 
V. Wats<m,\\Z U. S. 694, 6 Sup. Ct. Rep. 641; RaUroad Oo. v. Hart, 
114 U. S. 664, 6 Sup. et. Rep. 1127; RaUroad Removal Cases, 115 U. S. 
1, 5 Sup. Ct. Rep. 1113. The construction which plaintiffs'counsel con- 
tend should be placed upon this provision of the act would be a radical 
departure from the judicàal législation of congress since the foundation 
of the government and of the practice thereunder, and would in volve on 
the part of this court the exercise of the most unseemly and indélicate 
fanctions and duties, which could not fail to excite jealousies, and create 
hostilities against the fédéral judiciary, and disturb that comity and re- 
spectful considération which should ever exist between the courts of the 
United States. It is urged by plaintiSs' counsel that the provision for 
removing the suit, " when it shall be made to appear to said circuit court," 
are new words not previously used in any statute on this subject, and 
should be interpreted according to their common and usual signification; 
being evidently employed for the purpose (as contended) of requiring a 
finding by the court upon évidence taken according to the form of law, 
and in su oh manner that both sides can be heard. This position, which 
is only a restatement of the proposition already noticed, assumes that the 
question of local préjudice and the right to remove the suit therefor is a 
proceeding between the parties to the action; that the right of removal 
involves a matter of controversy between the plaintiff and the défendant 
seeking such removal. This assumption is not well founded; neither is 
it correct, as claimed, that the words, "when it shall be made to appear 
to said circuit court," are so new and différent from those previously em- 
ployed in the It^islatioQ of congress on the subject of removals, as to in- 
dicate an intention to completely change the method and practice in 
efifecting removals. 

The twelfth section of the juditiary act of 1789 provided that "if a 
suit be commenced in a state court against an alien or by a citizen of the 
state in which the suit is brought against a citizen of another state, and 
the matter in dispute exceeds the aforesaid sum of $600, exclusive of 
costs, to be made to appear to the satisfaction of the court," the. défend- 
ant party might, on entering his appearance, and by the process speci- 
fied in the section, cause the suit to be removed "for trial to the next 
circuit court to be held in the district where the suit is pending." Whilo 
this section was in force, Longest sued Gordon in the state court of Ken- 
tucky. On entering his appearance, the défendant filed his pétition to 
remove the cause to the circuit court of the United States for the district 
of Kentucky , On the ground that he was a citizen of Pennsylvania and the 
plaintiff a citizen of Kentucky. The citizenship of the parties, as alleged, 
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was admittèd; but the plaîntiff resisted the removal, and the state court 
refused to allow it on the ground that "it did not appear to its satisfac- 
tion that the amount in controversy exceeded $500 exclusive of costs." 
The suprême court of the United States, in Gordon v. Longest, 16 Pet. 97, 
held this action of the state court was erroneous. The plaintiff, in his 
déclaration or pétition, having laid his damages at $1,000, the state 
court could not properly go into a considération of the amount involved 
in order to be satisfied that it exceeded $500 before allowing the prayer 
of the pétition for removal. Again, by section 643, Rev. St., embodying 
parts of acts of congress enacted in 1833, 1866, and 1871, relating to the 
removal of civil suits or criminal prosecutions commenced in state courts 
against revenue officers of the United States, or against officers acting 
under the authority of fédéral élection laws, it is provided, among other 
things, (paragraph 7,) that if, upon the removal of such suit or prose- 
cution, "it is made to appear to the circuit court" that no copy of the 
record and proceedings therein in the state court can be obtained, the cir- 
cuit court may allow and require the plaintiff to proceed de nmo, etc. 
It would hardly be asserted that before the circuit court could require 
the plaintiff to proceed denovo under this provision of the statutes, that 
it would be compelled to enter upon a formai investigation or trial of 
the question whether a copy of the state record could be obtained. Un- 
der this section the circuit court to which the défendant seeking the re- 
moval présents his pétition in the first instance, décides every question 
relating to the sufficiency of the pétition, afEdavit, and accompanying 
certificate, and its own jurisdiction in the matter. Dennistoun v. Draper, 
5 Blatchf. 336. And if the pétition, upon its face, shows a case within 
the terms of the section, the suit or prosecution is ipso facto removed into 
the circuit courtj and the jurisdiction of the state court is at an end. It 
may be remarked in passing, that this section, whose constitutionality 
was upheld in Tennessee v. Davis, 100 U. S. 257, applied both to civil and 
criminal cases, and included any case that cornes within its terms, with- 
out référence to the amount in disputé, if the suit be of a civil nature. 
Wood v. Matthews, 2 Blatchf. 370. And the suit or prosecution, whea 
actually removed from the state court by the défendant 's ofBcer, goes as 
-a whole to the circuit court, with ail the parties thereto. Fisk v. RaU- 
road Co., 6 Blatchf. 362, It will be nbticed that the fourth clause of the 
second amended section of the act of 1887 bas several features in com- 
mon with this section of the Revised Statutes. But again, by section 5 
of the act of March 3, 1875, it is provided "that if, in any suit com- 
menced in the circuit court, or removed from a state court to a circuit 
court, of the United States, it shall appear to the satisfaction of said cir- 
cuit court, at any time after such suit bas been brought or removed 
thereto, that such suit does not reiilly and substantially involve a dis^ 
pute or controversy properly within the jurisdiction of said circuit court, " 
etc., it shall proceed no further therein, but shall dismiss or romand the 
same. Hère the language is, "if it shall appear to the satisfaction of 
said circuit court" that certain jurisdictional facts arewanting, the courte 
is required to proceed no further; but thèse terms were never held to: 
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impose upon the court the duty of trjùng àny et ail collatéral facts or 
issues that could possibly be raised touchlng the steps or proceedings 
had in effecting removals, which fell short of the question of its actual 
jurisdiction. 

By the fourth clause of amended section 2 of the actof 1887 theremoval 
is to be had "when it shall be made to appear to said circuit court" that 
such préjudice or local influence exists in the state court or courts as will 
prevent thp petitioning défendant, being a citizen of a state other than 
that in which the suit is brought, from obtaining justice. This certainly 
does not properly involve or require the investigation and judicial estab- 
lishment of a façt which the plaintifl" in the suit is given the right to 
controvert. The statute makes no provision for giving notice to the 
plaintiff of the application to remove, and the petitioning party bas not 
heretofore been required, either by the statute or the practicG of the 
courts, to which pétitions for removal were addressed, to give any notice 
to the adverse party of his application for such removal of a suit from 
the state court. Wehl v, Wald, 17 Blatchf. 342, and Stevens v. Richard- 
son, 9 Fed. Rep. 194, where it is said by Judge Bi.atchford that "it 
bas always been held in this court that no notice [of the application for 
removal] was necessary;" citing Fisk v Railroad Co., 8 Blatchf. 243. No 
notice of the application for removal being required, it results necessarily 
that the court which acts upon sach application must proceed upon the 
ex parte prima foMe showmg made'by thé pétition and affidavit accom- 
panying the same, leaving to the adverse party the right to question by 
proper plea in the circuit court the strictly jurisdictional facts presented 
in the application. Barry v. Edmunds, 11,6 U. S. 559, 6 Sup. Ct. Rep. 
601, relied on by the plaintiff's counsel, is not in confiict with thèse 
propositions. In that case the court does recognize that the jurisdic- 
tional facts embraced in section 5 of the act of 1875 may, by proper 
pleading, and at the proper time, be put in issue, and a trial had thereon. 
That section created certain new jurisdictional facts proper on which issue 
could be taken by the adverse party. But no such effect can be given 
to the requirement of the présent law in designating the time and mode 
of effecting the removal. 

Under this act of 1887 the circuit court is invested with the authority 
heretofore conferred upon and exercised by the state courts in acting 
upon applications for removal, and bas imposed upon it the further au- 
thority of directing the suit to be remanded so far as relates to défend- 
ants other than the one applying for the removal, "when it appears" to 
said court that said suit can be fuUy and justly determined as to such 
other défendants in the state court, without being affected by local préj- 
udice, and no party to the suit will be prejudiced by a séparation of the 
parties. Can it, with any show of propriety or reason, be asserted that 
this proviso to the fourth clause of said section contemplâtes a further or 
additional trial inter partes of the question whether such séparation of the 
parties shall be directed, and the suit remanded as to some of the dé- 
fendants and rèlained as to others? This language of the proviso, "if it 
further appear," (to said circuit court,) indicates a judicial investigation 
v.36F.no.l2— 55 
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and finding, just as much as the words used in the first part of tbe clause, 
"when it shall be made to appear to said circuit court." The one no 
more implies a proceeding between the parties than the other; and itwas 
clearly net the intention of congress to require a preliminary trial of the 
question as to separating the parties and remanding the suit, so far as 
relates to some of the défendants, while retaining it as to others. Such 
a practice would involve innumerable collatéral issues, and lead to inex- 
tricable confusion in the due and orderly administration and disposition 
of the business of the court. 

The conclusions of the court on the whole case are that the removal 
was rightfuUy and properly made under the act of 1887; that plaintiff's 
application tobe allowed to put in issue and bave a trial upon the allé- 
gations of the défendants' pétition, as to the existence of préjudice or local 
influence in the state courts, should be denied; and that his motion to 
remand should be refused. It is accordingly so ordered, with costs, and 
the suit will proceed in this court. 

Welkkb, J., concurs. 



Chicago & N. W. Ry. Co. v. Dey et al., Railway Commîssionera. 

{Circuit Court, S. D. Ima. July 27, 1888.) 

1, CotnaTS— FEDERAI. Courts— StriTS against States. 

A suit hy^ a railroad Company chartered in one state, in a fédéral court, to 
restrain railroad commissioners of anotber state from putting in force a scbed- 
ule of rates, is not a suit against a state, within tlie meanin^ of tbe eleventh 
amendment to tlie constitution of the United States, providing that the judi- 
cial power of the United States shall not extend to suits against one of the 
States by citizens of another state. 

8. PAttROAD COMPÀNIES — BBQUIiATION DP OhARGBB — CONSTITDTIOlf AL hàMT — 
DELEGATION OP LEGISLATIVE POWBBS. 

The provisions of the act of the lowa législature of April 6, 1888, to regulate 
railroad corporations and othér common carriers, and to increase the powers, 
and further deflne the duties, of the state board of railroad commissioners, and 
to prevent and punish extortion and nnjust discriminations, which authorize 
said board to make and enforce a schedule of rates for railroad charges, are 
not unconstitutional as an attempted délégation of législative power. 
8. BamE— EqUITY— JxmiSDIOTIOH— Injunction. 

Equity will restrain the enf orcement of a schedule of rates for railroad 
charges, fixed by législative authority, when the rate prescribed will not 
pay thecost of necessary skilled service, the cost of the best appliances and 
keeping the same in proper condition, interest on bonds, and then leave some- 
thing for dividends. 
4. Bamb— Umbbasonable RAte— Fobbign Corporations. 

It is nô défense to a proceeding to restrain the enf orcement of an anreason- 
able rate, that theplaintiSis aforeign corporation, doing business in the state 
only as a matter of grâce and may retire when the business ceases to be profit- 
able; or that it opérâtes through other States, where no rates are fixed, which 
Will enable it to make profit. 
6. Same— SPEctniATivB Profits. 

Nor is it any défense that the reduced rates may increase the volume of 
business, and make it more remunerative than at présent, as the court must 
détermine rights upon existing f acts. 
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6. Same— Injtoction — CÔNTiNtJnrG Pheliminart. 

Where the évidence shows that the probable efifect of putting in force the 
schedule of rates as prepared by the commissioners would be to destroy ail 
dividends from the opération of the roada, and the law provides ïor treble 
damages to any shipper who mày be injured by an overcharge, the prelimi- 
nary injunction should be continued until final hearing. 

7. Same— Wkongs Pbevbnted— Multiplicity of Suits. 

That the commissioners bave advertised in the state papera that a schedule 
as prepared by them will be put in force on a day named is sufflcient to give 
equity jurisdiction, on the application of a railroad, before the expiration of 
the time, to restrain the enforcement of such schedule, on the ground of pre- 
venting a mnltiplicity of suits. 

8. Same— State Boabds— Acts— Estoppel. 

Where the commissioners havepublished the notice that the schedule would 
go into effect on a certain day, for the length of time required by law, but, on 
receipt of a telegram fromcertain railroads asking an extension of time, the 
secretary of the commission grants an extension, and publishes notice of such 
change the foUowing week, the commission, on the application of such rail- 
roads to restrain the further publication of such notice, cannot urge that the 
publication is complète, and that the extension of time was unauthorized 

In Equity. On motion for preliminary injunction. 

Under the provisions of chapter 28, Laws 22d Gen. Assem. lowa, thé 
défendants, as railroad commissioners of said state, on the 14th day of 
June last, made a schedule of reasonable maximum rates of charges for the 
transportation of freight and cars on the railroads in the state of lowa, 
and also made a classification of freight to accompany and be a part of 
the schedule of rates so made. Acting under the provisions of section 
17, they caused notice to be published in the Daily News, and in the 
lowa Capital, daily newspapers published in the city of Des Moines, for 
eight consécutive days, beginning on the 14th day of June, when the first 
insertion was put in the paper, and ending on the 21st day of June, the 
date of the last insertion. On the 22d of June, one of the railroad com- 
missioners, at the requesl of some of the gênerai ofEcers of the railroads, 
caused the notice to be changed, and thereafter published, designating 
the 5th day of July as the time when said rates would take effect, in- 
stead of the 28th day of June, as fixed by the board of railroad commia- 
sioners, and as first published by its order. The bill for injunction re- 
cites the material provisions of chapter 28, Laws 22d Gen. Assem., au- 
thorizing and directing the railroad commissioners to make the schedule. 
It is charged in the bill that the law is unconstitutional, in that — Mrd, 
it seeks to deprive the complainant of its property without due process 
of law; second, the power to fix rates for common carriers is a législative 
function, and cannot be delegated to commissioners; thîrd, the provision 
making the schedule of rates prima fack évidence that the rates so fixed 
are reasonable, is unconstitutional, and deprives the complainant of the 
right of trial by jury; fourth, the provisions of the law defining what aots 
ehall constitute extortion are so indefinite and uncertain as to render the 
law void. It is further charged that the rates as fixed are not reasonable 
rates, but that they are unjust and unreasonable, and so low as that, if 
enforced, the complainant will not be able to earn sufEcient to pay its 
operatiug expenses, fixed charges, and hâve a surplus left to pay divi- 
dends on stock; and that the resuit will be to render many, if not ail, the 
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railroads of lowa inso!vent. The prayer of the bîU îs that the raîlroad 
commissioners be enjoined and restrained from further publishing notice 
of said Bchedule, and also that they be enjoined from instituting or pros- 
ecuting any suits for penalties provided in said act, from entering com- 
plaint, or making orders thereon, and instituting or causing to be insti- 
tuted any suits to enforce such orders having for their object the enforce- 
ment of said schedule, and asking for a temporary injunction restraining 
the défendants from continuing the publication of said notice, and from 
instituting and prosecuting suits during the pendency of this suit. Upon 
présentation of said bill to Judge Beewer, in chambers, a restraining or- 
der was issued, and the case was set for hearing on the motion for tem- 
porary injunction before the judge at chambers, in Leavenworth, Kan. , on 
July 5, 1888. No pleadings were filed at such hearing by the défend- 
ants further than a written protest against the jurisdiction of the court to 
hear and détermine the controversy in question, for the reason that, while 
the suit was nominally against railroad commissioners, it was in fact a 
suit against the state, and fell within the prohibition of the eleventh 
amendment of the constitution of the United States. 
W. Q. Goudy, for complainant. 

A. J. Baker, Atty. Gen., and 0, Q. Nourse, for respondents. 

It is compétent for the state législature to flx the rates and classifications 
which may be charged bycommon carriers of any kind in 'the transportation 
either of freight or passengers from point to point within the state. Munn 
V. Illinois, 94 U.S. 113; Railroad Co. v. lowa, Id. 155; Peikv. Railroad Co., 
Id. 164; Stom v. Trust Co., 116 U. S. 307, 6 Sup. Ct. Rep. 334; Railroad Co. 
V. People, 77 111. 443; Tilley v Railroad Co., 5 Fed. Rep. 641; Railroad 
Co. y. Commissioners, 70 Ga. 694. This power may be delegated to commis- 
sioners. Munn V. Illinois, supra; State v Railroad Co., 36 N". W. Rep. 
308, 35 N. W. Rep. 118; Stone v. Trust Co., supra ; State v. Railway Co., 37 
N, W. Rep. 782; Railroad Co. v. Commissioners, 70 Ga. 694; Railroad Co. v. 
People, supra; Tilley v. Railroad Co., supra; State v. Railroad Co,, 35 N. 
W. Rep. 125. When the rates bave been thus established by the commis- 
sioners, the courts cannot interfère therewith, nor can the court limit the board 
in flxing such rates. Tilley v. Railroad Co., supra; State v. Railway Co., 
Supra. General laws fixing maximum rates do not deprive the corporation 
of its property without due process of law. The question as to the inadequacy 
of the rate is not one to be considered on the hearing of the motion for pre- 
Uminary injunction. If the rates be unreasonable, there is an adéquate rem- 
edy, either by a change of rates by the commission, or it may show that fact 
in any suit which may be brought against 4t under the law. 

This is an action against the state, and not against the défendants named 
in the pétition. In re Ayers. 123 U. S. 443* 8 Sup. Ct. Rep. 164. Where it 
is manîfest on the face of the record that the défendants hâve no individual 
interest.in the controversy, and the relief sought against them is onlyin their 
officiai capacity as représentatives of the state, which alone is to be affected 
by the deoree, the question whether the suit is not substantially one against 
the state is one of jurisdiction. See, also, Hagood v. Southern, 117 U. S. 52, 
6 Sup. Ct. Rep. 608; Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct. Rep. 128; 
New Hampshire v. Louisiana, 108 U. S. 76, 2 Sup. Ct. Rep. 176. The state 
cannot be restrained from enforcing its pénal and criminal statutes. Inn 
Soî^er, 124 IJ. S. 210, 211, 219, 8 Sup. et. Rep. 482. 
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Bbewee, J. This is a bill filed by the complainant, a railroad cor- 
poration, organized under the laws of the state of Illinois, against Peter 
A. Dey and others, they being the railroad commissioners of the state 
of lowa, and seeks to enjoin them from putting in force a certain sched- 
ule of rates prepared by them for ail transportation within the limits of 
the state. The matter is now submitted on an application for a prelim- 
inary injunction. The défendants bave filed a protest, something in the 
nature of a plea to the jurisdiction, in which they represent that they 
bave no personal interest in the matter; that ail they hâve done or in- 
tend to do is as ofBcers of the state, and that the only real party in in- 
terest is the state; and therefore urge that this court bas no jurisdiction. 
No one can be insensible to the importance of this as well as the other 
questions in the case. On the one hand are vast properties invested ih. 
the legitimate business of railroad transportation, insisting that their 
rights are threatened with irréparable injury, and that this court alone 
can afford them adéquate protection. On the other hand are défendants, 
claiming to represent the sovereign state of lowa, insisting that she 
sbould be permitted to enforce her own laws upon property within her 
jurisdiction, free from any judicial interférence. Not only are the in- 
terests at stake large, but, beyond that, the questions discussed are many 
of them of exceeding difBculty, and the paths to be trod in their examina^ 
tion ones upon which the lamps of précèdent bave as yet thrown but a 
feeble and glimmering light. 

Of course, as jurisdiction is challenged, it présents the first matter of 
inquiry. The objection is that the state is really, though not nominally, 
the défendant, an 1 that, under the eleventh amendment, fédéral courts 
cannot take jurisdiction of suits by individuals against states. The rec- 
ords of the suprême court disclose many cases in which this défense bas 
been presented, and to those cases we turn for light upon the question'. 
The early rule of that court was laid down by Chief Justice Maeshali/, 
in the case of Osborn v. Bank, 9 Wheat. 738, in which he said: 

"It may, we think, be laid down as the rule, wbich admits of no exception', 
that in ail cases where jurisdiction dépends upon party, it is the party named 
in the record; consequently the eleventh amendment, which restrains the ju- 
risdiction granted by the constitution over suits against states, is of necessity 
limlted to those suits in which the state is the party on the record." 

Similar language is fbund in Davis v. Gray, 16 Wall. 203. But récent 
cases set aside that rule, and establish a more reasonable one, — that that 
amendment covers not only suits brought against the state by name, but 
those against its officers, agents, and représentatives, where the state, 
though not named as défendant, is the real party against which relief is 
asked, and the judgment will operate. In re Ayers, 123 U. S. 443, 8 
Sup. Ct. Rep. 164. In this case the matter is discussed at length, and 
previous décisions examined and explained. The state is not hère a 
nominal party. Is it the real party against which relief is asked, and 
upon which the judgment will operate? And hère must be noticed the 
manifest distinction which exista between the state and the citizens of the 
state. A judgment may affect and operate upon one or more citizens with- 
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out afifectingor operating upon the state in any such direct manner as to 
make it the real party in interest. It must also be noticed that some- 
times the relations of the state to its citizens and others is a purely business 
relation, while again it is entirely governmental. The state enters into 
contracts as an individual, bothin respect to real and personal property. 
It issues bonds or other promises to pay, and in thèse respects the state 
as a corporate entity contracts as an individual; and when litigation 
arises in which such contracts are involved directly or indirectly, then 
this corporate entity, the state, is the real party against which the relief 
is asked, and the judgment opérâtes. And in ail the cases in which, 
where the state was not a party to the record, and yet the judgment of 
the suprême court was that it was a real party in interest, and therefore the 
fédéral court without jurisdiction, it will, I think, be found that some 
contract of the state was the foundation of the litigation; and that those 
suits, though nominally against state officers, were construed by that 
court as in fact suits to compel performance by the state of its contract, 
or to prevent it from carrying into effect measures intended to work a ré- 
pudiation. Besides the case In re Ayers, mpra, may be noticed as lead- 
ing cases in this line of décision: Lovmana v. Jumel, 107 U. S. 711, 2 
Sup. Gt. Rep. 128; Antoni v. GreenÂow, 107 U. S. 769, 2 Sup. Ct. Rep. 
91; Hagood v. Southern, 117 U. S. 52, 6 Sup. Ct. Rep. 608. On the 
other hand, the state in its governmental relation to its citizens and others 
within its jurisdiction enactslaws designed to regulate the dealings of one 
individual with another, or between corporations and individuals. In 
thèse matters, although in a certain sensé the state is interested, asit is in 
ail matters affecting the welfare and happiness of the people, yetit is in- 
terested only in a gênerai sensé, and not in that direct pecuniary sensé 
which makes it, in the language of the law, the real party in interest, — 
the one to be affected by litigation in which the constitutionality of such 
enactments is challenged. It is not the party against whom relief is 
asked, or upon whom the judgment opérâtes. The judgment may 
operate upon or affect few or many of its citizens, and still the state, as a 
state, is not the party interested. For instance, the state passes a law in 
respect to the rate of interest. Such a law may affect the welfare of 
many citizens, and in a gênerai and remote sensé the state is interested 
in seeing that law enforced; but will it be contended that a suit between 
individuals, even though one of those individuals be a state officer, in 
which tbe constitutionalty of such a law is challenged, and rights in- 
sisted upon as against its validity, is one in which the state is the real 
party in interest, — the one against which relief is asked, and upon which 
the judgment will operate. If this be true in the lesser case of interest, is it 
not equally true in the larger matter of railroad rates? Whether the ship- 
per shall pay to the railroad, and the railroad exact from the shipper, 
10 cents a hundred or 60 cents a hundred for the carriage of goods, is 
not a matter in which the state, as a state, is interested other than in the 
gênerai sensé heretofore mentioned. No contract of the state is involved 
in litigation; no judgment can be rendered which affects it as a corpo- 
rate entity j and it is afifected and interested only as it is interested and 
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affected by the welfare of its citizens. The législation which îs in- 
volved in this inquiry is governmental in its nature; not contractual. 
No obligation that the state bas entered into, no contract or promise that 
it bas made, is challenged. Tbere is no attempt to compel performance 
of a contract, or prevent répudiation by tbe state. Tbe real parties in 
interest are tbe shippers and the carriers; and tbe judgment opérâtes in 
reality upon thèse parties alone. Suppose tbe city council of a city 
sbould, as it frequently does, prescribe rates for drayage or back bire, 
would it be seriously contended that a suit by a backman against a pas- 
senger to çollect bis fare, in whicb the validity of tbe ordinance was 
challenged, was one in wbich the city was tbe real party against whicb 
relief was asked, and upon wbicb judgment would operate? Whereiû 
is tbe différence, save in magnitude, between that case and this. The 
fact that thèse défendants, being merely officers, bave no interest, is no 
criterion. Seldom does an officer bave any personal interest, and yet 
tbe records of the suprême court are full of cases in wbicb suits hâve 
been maintained against state officers. Oftentimes, when tbe uncon- 
stitutionality of a statute is alleged, tbe only way in wbich relief can be 
obtained is by suit against the officers to stay their proceedings under the 
law. 

It is useless to cite tbe authorities; they are carefully collected, and 
may be found in tbe briefs of counsel, and tbe opinion of tbe court in 
Be Ayers, supra. The défendants claim that they are simply attempting 
to carry into effect the mandates of tbe state, as expressed in one of its 
laws; but if that law be unconstitutional, it is no law, and they bave no 
autbority for their actions. This proceeding is a judicial inquiry to see 
wbetber they hâve autbority for their actions; wbether tbe law upon 
wbich they rely is valid and constitutional, or sufficient to justify the 
actions wbicb they are taking. In the case of Poindexler v. Greenhfiw, 
114 U. S. 290, 5 Sup. et. Rep. 903, 962, tbe court draws a very im- 
portant distinction between the state and tbe government of tbe statev 
and shows how an unconstitutional statute is not an act of tbe state, and 
affords no justification for acts done or attempted to be done under it. 
Tbe discussion of this matter is tpo long for quotation, but it is forcible 
and suggestive, and to be commended to tbe considération of every 
thoughtful student of the value of written constitutions in securing pro- 
tection to person and property. Beyond thèse gênerai considérations ail 
the adjudications of the fédéral courts in suits against railroad commis- 
sioners make against the défense of the want of jurisdiction. In PUk v. 
Railway Go., 6 Biss. 177, jurisdiction was sustained by the circuit court 
in a suit similar to this, and perpétuai injunction granted against the 
railroad commissioners of the state of Wisconsin. A similar ruling was 
made in the circuit court of Tennessee, in tbe case of Railroad Co. v. 
Commissioners, 19 Fed. Rep. 679. Also in the circuit court of Missis- 
sippi', in tbe case of Trust Co. v. Stone, 20 Fed. Rep. 270. The first and last 
of thèse cases were taken to the suprême court of the United States, and, 
while the judgments of the circuit courts were reversed, it was not on the 
ground of a lack of jurisdictionj notbing, indeed, was said by that court 
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as to théquestîon of jurisdiction, but it was assumed to exist, and the 
judgments were on the mérita. See 94 U. S. 164; 116 U. S. 307, 6 
Sup. Ct. Rep. 334. Other cases also appear in the suprême court re- 
ports in which that court took jurisdiction of cases against oiiicers exer- 
cising similar functions. 

Neither is there, in sustaining the jurisdiction of this court, an}' in- 
vasion of the powers of the législature. Whether the préparation of the 
sohedule was the exercise of législative power or not is a question for 
further corisideration; but, so far as the législature itself is concerned, 
its action was complète before this suit was commenced. The law had 
been passed with ail the proper forms of législative proceedings, and had 
been duly published, and the législature had adjourned. So far as the 
législature is concerned, its action was finished, and nothing is hère 
sought in the way of interférence with its proceedings or its action. The 
only question is whether that which it has done — ^and it has done ail 
that it can do^— is valid or invalid in the face of constitutioual provis- 
ions. Neither is it any interférence with the executive in the discharge 
of his duties. Défendants cite the case of Mississippi v. Johnson, 4 Wall. 
476, in which the suprême court held that the président could notbe 
restrained by injunction from carrjàng into effect an act of congress al- 
leged to be uncohstitutional. Giving full scope to the doctrines of that 
case, it in no manner confiicts with the right to maintain this suit. 
That case was limited narrowly to the président, — the gênerai executive, 
—and it was nowhere intimated in the opinion that subordinate offi^ 
cers of the United States could not be restrained frora acts trespassing 
upon private rights. In that case there was no question of property 
idghts; a mère question in respect to some act of political administration. 
Hère no matter of political administration is challenged, and the bill 
is rçsted upon the proposition that the property rights of the complain- 
ant are invaded by the threatened action of the défendants, under, as 
alleged, an unconstitutioual law, or beyond the constitutioual limits of 
power. This is ail that I think I need say on the question of jurisdic- 
tion. I am aware that some expressions hère and there to be found in 
the opinions of the suprême court, takpn apart from the case in which 
they were uttered, make against the jurisdiction of this court in the 
présent case. Indeed, the question of jurisdiction is a doubtful one; 
but the fact that it is doubtful is no ground for refusing to entertain ju- 
risdiction. I can close this branch of the case in no better way than by 
quoting the language of Chief Justice Marshall, in the case of Cohens v. 
Virginia, 6 Wheat. 264: 

"The judiciary cannot, as the législature may, avoid a measure because it 
approaches the confines of the constitution. We cannot pass it by because it 
is doubtful. With wliatever doubts, with whatever difïiculties, a case may 
be attended, we must décide it, if it be brought before us. We hâve, no more 
riglit to décline the exercise of juriadiction wliich is given than to usiirp that 
which is not given ; the one or tlie other would be treason to the constitution." 

I commend thèse words of America's greatest judge to the thoughtful 
considération of those who, realizing that the primary duty of the courts 
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is the protection of the rights of persons and property, nevertheless some- 
times hastily denounce their, as supposed, at least, unwarranted inter- 
férence. 

Coming now to the questions other than those of jurisdiction, on April 
5th of this year the législature of this state enacted a law to regulate 
railway corporations and other conimon carriers, and to increase the 
powers and further define the duties of the board of railroad commission- 
ers in respect to the same, and to prevent and punish extortion and un- 
just discrimination, etc. Section 2 déclares that ail charges made for 
transportation shall be reasonable and just, "and every unjust and un- 
reasonable charge for such service is prohibited and declared to be un- 
lawful." By section 17 the railroad commissioners are required to make 
a schedule of reasonable and maximum rates, and such schedulè is de- 
clared to he priTTia fade évidence that the rates therein charged are rea- 
sonable and just maximum rates and charges for transportation, etc., in 
ail suits brought againstthe railroad corporations. Section 23 provides 
that, "if any railroad corporation or coramon carrier subject to the pro- 
visions of this act shall charge, collect, demand, or receive more than a 
fair and reasonable rate of toU or compensation for the transportation ôf 
passengers or freight of any description, or for the use or transportation 
of any railroad car upon its track, or any of the branches thereof, or 
upon any railroad within the state, which it has a right, license, or per- 
mission to use, operate, or control, or shall make any unjust or unreâ- 
sonable charge prohibited in section 2 of this act, the same shall be 
deemed guilty of extortion, and shall be dealt with as is heroinafter prô- 
vided; and if any such railroad corporation or common carrier shall be 
found guilty of any unjust discrimination, as defined in section 3 of this 
act, upon conviction thereof it shall be dealt with as hereinafter prb- 
vided." Section 26 makes the penalty a fine of not less than one thou- 
sand nor more than five thousand dollars for the first offense, and for 
each subséquent offense not less than five nor more than ten thousand 
dollars. By section 9, any person injured by any act of thé railroatl 
Company in violation of this law is allowed to recover treble damages 
and a reasonable counsel fee. Now, the first proposition of counsel for 
complainant is that the provisions of this law, authorizing the railroad 
commissioners to make and put in effect a schedule of rates, are unconsti- 
tutional, because of an attempted délégation of législative power. Their 
argument is brief and clear. It is that the power of fixing rates is purely 
législative, and, in support of that, several décisions of the suprême coUrt 
are cited, particularly in what are known as the Granger Cases, 94 Û. S, 
113-187 Thus, in Chicago v. lowa, Id. 161 , the court saj's: "Railroad 
companies are subject to législative control as to their rates of fare and 
freight." In the case oî Peik v. Railway Co., 94 U. S. 178, it is said: 
"Where property has been clothed with public interest, the législature 
may fix the limit to that which in law shall be reasonable for its usei" 
And in the Munn Case, 94 U. S. 113, the court says: "In coantrîes 
where the common law prevails, it has been customary from time immé- 
morial for the législature to say what shall be a reasonable compensation 
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under spécial circumstances." The constitution of tlie state of lowa, as 
those in other states, divides the government into three departments, the 
législative, the executive, and the judicial; and in article 3, § 1, déclares 
that "no person, charged with the exercise of powers properly belonging 
to one, shall exercise any functions appertaining to either of the others." 
By another section the législative power is vested in a gênerai assembly, 
consisting of two bodies, — the senate and the house. No provisions exist 
in the constitution for a railroad commission. Hence counsel conclude 
that the législature is the only body which can fix rates, and that it may 
not abdicate its functions and delegate this législative power to another 
body. Of course, this question is pivotai; for if the législature alone can 
fix rates, the railroad commissioners are exercising functions which do not 
belong to them; and if the rates proposed infringe upon the property 
rights of the complainant, it may insist that such unauthorized action 
of the coinmissioners be stayed, It is not always easy to answer an ar- 
gument so simple and clear, where each of the propositions is, in a gên- 
erai sensé, at least, confèssedly true. I concède the force of the argu- 
ment, and yet I do not think I should be warranted in sustaining the 
claim, and foi; thèse reasons: Mrst. It is elemental 'that a law will not 
be declared, unconstitutional unless its vice is obvious. As said by Chief 
Justice Waite in the Murm Case, sujjra: "Every stalute is presumed to 
be constitutional. The court ought not to déclare one unconstitutional 
unless it is clearly so. If there is doubt, the expressed will of the lég- 
islature should be sustained." Or, as has been elsewhere epigrammat- 
ically said, "A doubt sustains the law." Second. There is no inhérent 
vice in such a délégation of power; nothing in the nature of things which 
would prevent the state, by constitutional enactment at least, irom in- 
trusting thèse powers to such a board; and nothing in such constitu- 
tional action which would invade any rights guarantied by the fédéral 
constitution. So that, after ail, the question is one more of form than 
of substance. The vital question with both shipper and carrier is that 
, the rates ghall be just and reasonable, and not by what body they shall 
be put in force. Third. While, in a gênerai sensé, following the lan- 
guage of the suprême court, it must be conceded that the power to fix 
rates is législative, yet the Une of demarkation between législative and 
administrative functions is not always easily discerned. The one runs 
into the other. The law books are fuU of statutes unquestionably valid, 
in which the législature has been content to simply establish rules and 
principles, leaving exécution and détails to other ofiîcers. Hère it has 
declared that rates shall be reasonable and just, and committed what is, 
partially at least, the mère administration of that law to the railroad 
commissioners. Suppose, instead of a gênerai déclaration that rates 
should be reasonable and just, it had ordered that the rates should be so 
fixed as to secure to the carrier above the cost of carriage 3 per cent, 
upon the money invested jn the means of transportation, and then com- 
mitted to the board of railroad commissioners the fixing of a schedUle 
to carry this rule into effect, would not the functions thus vested in 
such s board be strictly administrative? While, of course, the cases are 
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not exactly parallel, yet the illustration suggests how closely adminis- 
trative functions press upon législative power, and enforce the conviction 
that that which partakes so largely of mère administration should not 
hastily be declared an unconstitutional délégation of législative power. 
Fourth. The reasonableness of a rate changes witb the changed condition 
of circumstances. That which would be fair and reasonable to-day, six 
months or a year hence may be either too high or too low. The légis- 
lature convenes qnly at stated periods; in this state once in two years. 
Justice will be more likely done if this power of fixing rates is vested in 
a body of continuai session than if left with one meeting only at stated 
and long intervais. Sucb a power can change rates at any time, and 
thus meet the changing conditions of circumstances. While, of course, 
the argument from inconvenience cannot be pushed too far, yet it is cer- 
tainly a matter of inquiry whether in the increasing complexity of our 
civilization, our social and business relations, the power of the législa- 
ture to giveincreased extent to administrative functions must notbe recog- 
nized. Fijth. The décisions of the suprême court of the state as to 
whether such a délégation of power confiicts with the state constitution 
must be accepted in the fédéral courts as final. And a fédéral court 
should not hurry to déclare that unconstitutional which the state court 
may subsequently hold to be valid; especially when the suprême courts 
of some sister states hâve already upheld similar enactments. Finally, 
whatever of direct authority upon the question exists, sustains this dél- 
égation of power. 

In the récent case State v. Railroad Cb., 37 N. W. Rep. 782, the 
suprême court of Minnesota considered this question, and sustained a 
similar enactment. See, also, the case of State v. RaMroad Oo., 35 N. 
W. Rep. 118, and 36 N. W. Rep. 308, (decided by the suprême court 
of Nebraska.) In the case of TiUey v. Railroad Go., 5 Fed. Rep. 641, 
Mr. Justice Woods of the suprême court of the United States, sitting on 
the circuit, also considered the question in a carefuUy prepared opinion, 
and sustained a similar enactment. See, also, other cases cited in the 
opinion of the suprême court of Minnesota, swpra. Beyond that, in the 
case oiSlom v. Trust Co., 116 U. S. 307, 6 Sup. Ct. Rep. 334, the va- 
lidity of the act of the state of Mississippi, delegating like power to a ' 
board of railroad commissioners, was before the suprême court of the 
United States, and, though this spécifie objection was made by counsel 
to its validity, the act was sustained. True, no spécial référence was 
made to this question in the opinion, and it was intimated that thêre 
might be questions arising under portions of the act thereafter to be de- 
termined, so that possibly that case cainiot be taken as an authoritative 
détermination by that court of this question; still, as I said, ail the aù- 
thorities that hâve been cited, or that I hâve been able to find, béaring 
upon this précise question, are in favor of the constitutionality of sneh 
a délégation of power. For thèse reasons I conclude that this contention 
of the complainant cannot be sustained. 

The next proposition of complainant is that the law is a pénal one; 
that it imposes enormous penalties without clearly defining the offenses. 
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It will be observed that section 2 requires that ail charges shall be rea- 
sonable and just. Section 23 provides that if any railroad company 
shall charge more than a fair and reasonable rate of toll, or make any 
unjust charge prohibited in section 2, it shall be deemed guilty of extor- 
tion, and, by section 26, be subject to eriminal prosecution, with a large 
penalty. Now the contention of complainant is that the substance of 
thèse provisions is, that, if a railroad company charges an unreasonable 
rate, it shall be deemed a eriminal, and punished by fine, and that such a 
statute is too indefinite and uncertain, no man being able to tell in ad- 
vance what in fact is, or what any jury will find to be, a reasonable 
charge. If this were the construction to be placed upon this act as a 
whole, it would certainly be obnoxious to complainant's criticism, for no 
pena,l: law can be sustained unless its mandates are so clearly expressed 
that: any ordinary person can détermine in advance what he may and 
what he may not do under it. In Dwar. St. 652, it is laid down "that 
it is impossible to dissent from the doctrine of Lord Coke, that acts of 
pftrliament ought to be plainly and clearly, and not cunningly and 
darkly, penned, especially in légal matters." See, also, U. S. y. Sharp, 
Pet. C. C. 122; The Enterprise, 1 Paine, 34; Bish. St. Cr. § 41; Lieb. 
Herm, 166, In this the author quotes the law of the Chinese Pénal 
Code, which reads as follows: 

"Whoever is guilty of improper conduct, and of such as is contrary to the 
spirit of the laws, though not a breach pf any speciflc part of it, shall be pun- 
ished at least forty blows; and when the impropriety is of a serious nature, , 
with eighty blows." 

There is very little différence between such a statute and one which 
would niake it a eriminal offense to charge more than a reasonable rate. 
See another illustration in Ex parte Jackson, 45 Ark. 158. On the other 
hand, it is contended by défendants that the law, taken as a whole, makes 
the commissioners' schedule the test, and that the state is estopped to say 
that any charge equal to or less than that prescribed in the schedule was 
unreasonable. With such a construction there is deliniteness and cer- 
tainty, and the other provisions are a mère act of favor to the railroad 
companies, en?ibling them, in case a charge above the schedule rate is 
made, tp show that such higher charge was in fact reasonable, and there- 
fpre Ihe party guilty of no crime. Railroad Go. v. People, 77 111. 443; 
Sorrell v. Raiiroad Co,, 75 Ga. 509. Another proposition of complain- 
ant is that the provisions making the schedule prima fade évidence in 
ail suits is an infringement of the right to trial by jury guarantied by the 
constitution of lowa, and those provisions of the lowa and fédéral con- 
stitutions to the effect that no person shall be deprived of property with- 
out due process of law; the argument being that in trials by jury ail 
questions of fact are to be determined by a jury, and should not be pre- 
ji^dged by the action of any other board or officer; that the state should 
bp compelled to prove that the charge was unreasonable, and not corn- 
pel the défendant, after this prima fade évidence, made by strangers to 
the litigation, and not from examination of the facts in the particular 
ca.se, had been , received , to prove that. the charge was reasonable. In 
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support of this contention the cases of Plimpton v. Somerset, 33 Vt. 283; 
Francis v. Baker, 11 R. 1. 103; State v. Beswick, 13 R. I. 213, — are cited. 
On the other hand, it is contended by the défendants that the législature 
has power to change the rules of évidence, and that that is ail that is 
doue by this provision, and that, even in the absence of such express 
language in the statute, the fact that the sehedule had been established 
by compétent authority as a sehedule of reasonable maximum rates would 
make it prima fade, if not conclusive, évidence. Another proposition of 
complainant is^that the penalties are so excessive that the act cannot be 
sustained, — one thousand to five thousand dollars for the first offense; 
five to ten thousand for each subséquent offense, — and the statement is 
made that a single day's business, if the charge for each shipment should 
turn out to be, in the judgment of the jury, an unreasonable charge, 
would accumulate penalties from a half ,a million to two and one-half 
millions. On the other hand, it is insisted by the défendants that obé- 
dience to the law brings no penalty; that the wealth and power of thèse 
large railway corporations justify large penalties; and that any way it^ 
would be an anomaly for a court of equity to restrain the opération of a 
pénal law in behalf of one purposing to violate it, on the mère ground 
that the punishment for such violation is excessive. Thèse three ques- 
tions were argued at length by counsel, but, in the View which I haye 
taken of the case, I deem it unnecessary, at leâst on this application for. 
a preliminary injunction, to décide either. I shall assume, for the pur- 
poses of this motion, that the complainant's construction is wrong, or, if 
right, that it furnishes no basis for the exercise of the restraining power 
of injunction; and with thèse comraents pass to the third principal 
question. 

Complainant claims that the sehedule of rates prescribed is unreason-: 
able. Défendants insist that the courts may not inquire whether it be 
reasonable or not; that the power of the state i§ absolute, and without, 
limit; that when it is once determined that the state bas acted in accord- 
ance with the form of law, ail inquiry in the courts is at an end. Re- 
liance is placed by them upon the décisions of the suprême court in the 
so-called Oranger Cases, 94 U. S. 113-187. It is not open to question that 
some expressions in the opinions fuUy sustain their contention. Thus,, 
in the first case, {Munn Case,) Chief Justice Waite, after holding that 
the power of fixing the rates is vested in the législature, uses, this lan-^ 
guage: 

"We know that this is a power which may be abused, but that iB no argu- 
ment against its existence; for protection against abuses by législatures the 
people must resort to the poils, and not to the courts." i 

In the next case he uses this language: 

"It was within the power of the company to call upon the législature to fix 
pernaanently this lirait, and make it a part of the charter, and, if it was re- 
fused, toabstain from building the road and establishing theeontemplated busi- 
ness. If that had been done, the charter might hâve presented a contract 
against future législative interférence, but it was not, and the company in- 
vested its capital relying upon the good faith of the. people and the wisdom 
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and impàrfiâJity of legislators for protection agaînst wrong under the form of 
législative régulation. " 

And iii the third case this language is found: 

" Where propérty bas been clothed with a public interest, the législature may 
flx a limit to that, which shall in law be reasonabie for its use. This limit 
binds the feourt as well the people. If it has been improperly flxed, the légis- 
lature, not the courts, must be appealed to for the change." 

But this language must be construed in connection with the question 
at issue. That question was this: The railroads were insisting that the 
législature was without power; that the question of what were or not rea- 
sonabie rates was purely a judicial question, and to be determinedby the 
courts alone. The court overruled the claim of the companies and sus- 
tained the power of the législature. What was the power accorded to the 
législature? Simply the powertofix reasonabie rates. That it was not 
inteiided to décide that the législature had power to fix any rates, rea- 
sonabie or unreasonàble, is obvions from the subséquent language of the 
same chiéf justice in the later case of Stone v. Trust Oo., 116 U. S. 307, 
6 Sup. et. Rep. 334, in which, delivering the opinion of the court, he 
says: 

"From what has thus been said, it is not to be inferred that this power of 
limitation or régulation is itself without limit, This power to regulate is not 
a power to destroy, and limitation is not the équivalent of confiscation. Un- 
der prêteuse of regulating fares and freights, the state cannot require a rail- 
road corporation to carry persons or property- without reward; ni'ither can ifc 
do that which in law amounts to a taking of private property for public use, 
without just compensation, or without dueprocess of law." 

This language is quoted with approval by Mr. Justice Geay in deliv- 
ering the opinion of the suprême court in the case of Dow v. Beiddman, 
125 U.S. 689, 8 Sup. Ct. Rep. 1028. It is obvious from thèse last 
quotations that the mère fact that the législature has pursued the forms 
of law in prescribing a schedule of rates does not prevent inquiry by 
the courts; and the question is open, and must be decided in each case, 
whethertbe rates pres(;ribed are within the limits of législative power, or 
mère proceèdings which in' the end, if not restrained, will work a con- 
fiscation of the property of complainant. Of course, some rule must 
exist, fixed and definite, to control the action of the courts, for it cannot 
be that a chancelloris at liberty to substitute bis discrétion as to the rea- 
sonableness of rates for that of the législature. The législature has the 
discrétion, and the gênerai rule is that,, where any officer or board has 
discrétion, its acts within the limits of that discrétion are not subject 
to review by the courts. Counsêl for complainant urge that the lowest 
rates the législature may esfablish must be such as will secure to the 
owners of the railroad property a profit on their investnient at least equal 
to the lowest ciirrent rate of intjérest, sày 3 per cent. Décisions of the 
suprême court iseéni to forbid such.ft limit to the power pi the législature 
in respect to that which they apparently recognize as a right of the own- 
ers of the railroad property to some. reward; and the right of judicial in- 
terférence exists (inly when the sbhedule of rates established wiU fail to 
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secure to Ihe owners of thè property some compensation or income from 
their investment. As to the amount of such compensation, if some com- 
pensation or reward is in fact secured, the législature is the sole judge. 
The question is then one alone of policy. Whether, by reducing the 
compensation to a minimum, railroad enterprises shall be discouraged, 
or, enlarging, encouraged, is a matter for législative, and not judicial, 
détermination. Take a kindred matter. It is within the power of the 
législature to prescribe the rate of interest and to punish by severe pen- 
alties the exaction of larger than the légal rate. What that légal rate 
shall be is not for the courts, but the législature, to détermine. Suppose 
the législature of lowa should reduce the légal rate of interest to 1 per 
cent. , although such législation would prevent capital from coming into 
the state, would the courts hâve power to déclare the law unconstitu- 
tional? In like manner the rulings of the suprême court imply that the 
législature may reduce railroad rates until only a minimum of compen- 
sation is secured to the owner. The rule, therefore, to be laid down, is 
this: That where the proposed rates will give some compensation, how- 
ever small, to the owners of the railroad property, the courts hâve no 
power to interfère. Appeal must then be made to the législature and 
the people. But where the rates prescribed will not pay some compen- 
sation to the owners, then it is the duty of the courts to interfère, and 
protect the companies from such rates. Compensation implies three 
things: Payment of cost of service, interest on bonds, and then some 
dividend. Cost of service implies skilled labor, the best appliances, 
keeping of the road-bed and the cars and machinery and other appli- 
ances in perfect order and repair. The obligation of the carrier to the 
passenger and the shipper requires ail thèse. They are not matters which 
the carriers can dispense with, or matters whose cost can by them be 
fixed. They may not employ poor engineers, whose wages would be 
low, but must employ compétent engineers, and pay the price needed to 
obtain them. The same rule obtains as to engines, machinery, road- 
bed, etc., and it may be doubted whether even the législature, with ail 
its power, is compétent to relieve railroad companies, whose means of 
transportation are attended with so much danger, from the full perform- 
ance of this obligation to the public. The fixed chaires are the interest 
on the bonds. This must be paid, for otherwise foreclosure would fol- 
lowj and the interest of the mortgagor swept out of existence. The 
property of the stockholders cannot be destroyed any more than the 
property of the bondholders. Each bas a fixed and vested interest, 
which cannot be taken away. I know that often the stockholder and 
the bondholder are regarded and spoken of as having but a single interest; 
but the, law recognizes a clear distinction. A mortgage on a railroad 
créâtes the same rights in mortgagor and mortgagee as a mortgage on 
my homestead. The législature cannot destroy my property in my 
homestead simply because it is mortgaged, neither can it destroy the 
stockholders' property because the railroad is mortgaged. It cannot in- 
terfère with a contract between the company mortg^or and thé mort- 
gagee, or reduce the stipulated rate of interest; and so, unless thatstipu- 
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lated interest is paîd, foreclosure of course follows, and the mortgagors' 
rights, the property of the stockholders, are swept away. Whatever in- 
dividuàls may do by private contract to modify existing rates of interest, 
the législature has no compulsory power in the matter. While, by re- 
ducing the rates, the value of the stockholders' property may be reduced, 
in that less dividends are possible, — and that power of the législature 
over property is conceded, — yet, if the rates are so reduced that no divi- 
dends are possible, and especially if they are such that the interest on 
the mortgage debt is not earned, then the enforcement of the rates means 
either confiscation, or compelling, in the language of the suprême court, 
thé corporation to carry persons or property vrithout reward. 

Let me notice some objections which are made to this lirait of the 
power of the législature, both generally and as applied to the présent 
case. It is said that the complainant is a foreign corporation , permitted 
simply as an act of grâce to do business in this state, and that the légis- 
lature may therefore impose such terms and conditions upon its doing 
business in the, state as it sees iit; that the carrier is not bound to con- 
tinue in business, and, if he finds the rates imposed by the state not re- 
munerative, may abandon the business. Whatever of force there may 
be in such arguments, as applied to mère personàl property capable bf 
removal and use elsewhere, or in other business, it is whoUy without 
force as against railroad corporations, so large a proportion of whose in- 
vestment is in the soil and fixtures appertaining thereto, which cannot 
be. removed. For a government, whether that government be a single 
sovereign or one of the majority, to say to an individual who has ih- 
vestéd bis means in so laudabJe an enterprise as the construction of ^ a 
railroad, one which tends so much tp the wealth andiprosperity of the 
community, that, if he finds that the rates imposed will cause him to do 
business at a loss, he may quit business, and abandon that road, is the 
very irony of despotism. Apples of Sodom were fruit of joy in com- 
parison. Reading, as I do, in the preamble of the fédéral constitution, 
that it was ordained to "establish justice," I can never believe that it is 
within the power of state or nation thus practically to confiscate the prop- 
erty of an individual invested in and used for a purpose in which evên 
the Argus eyes of the police power can see nothing injurious to public 
morals, public health, or the gênerai welfare. I read also in the first 
section of the bill of rights of this state that " ail men are by nature free 
and equal, and hâve certain inaliénable rights, among which are those 
ofenjoying and defending life and liberty, acquiring, possessing, and 
protecting property, and pursuing and obtaining safety and happiness;" 
and I knowthat, while that remains as the suprême law of the state, no 
législature can directly or indirectly lay its withering or destroying hand 
on a single dollar invested in the legitiuiate business of transportation. 
Nor is it certain Ihat the owner can abandon his business of transporta- 
tion, even if he wishes. More than once a party receiving such a fran- 
chise has been compelled by the courts, by the summary remedy of 
mandamus,; .to continue his business, and to perform the duties of ,the 
franchise which he has received. Again, it is said that this coinplain- 
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ant's road runs through other states; thèse states may impose no sched- 
ule of rates; part of its business is interstate, and only congress can limit 
that; so that from the business elsewhere revenues may be earned which 
will enable it to make up any deficiency in this state. But the inva- 
lidity of this schedule does not dépend upon législation or action else- 
where. If this schedule may be put in force hère, a similar one may be 
in Illinois, Minnesota, and other states through which the company's 
road runs. For some purposes its property in this state is separate and 
distinct from its property elsewhere, and out of this property within this 
state it is entitled to reçoive some compensation. Kobbing Peter to pay 
Paul bas never received judicial sanction. Again, it is said that it can- 
not be determined in advance what the effect of the réduction of rates 
will be. Oftentimes it increases business, and who can say that it will 
not in the présent case so increase the volume of business as to make it 
remunôrative, even more so than at présent. But spéculations as to the 
future are not guides for judicial actions; courts détermine rights upon 
éxisting facts. Of course, there is always a possibility of the future; 
good crops may increase transportation business, poor crops reduce; 
high orlow rates may likewise affect; but the only fair judicial test is 
to apply the rates to the business that has been done in the past, and see 
whether upon that basis such rates will be remunerative, or compel the 
transaction: of business at a loss. 

Corning now to the question of the schedule as presented, I remark 
that the schedule as a whole must control, and its validity or invalidity 
does not dépend upon the sufficiency or insufficiency of the rates for any 
few particular subjects of transportation. Secondly, the fact that it is 
higher or lower than other schedules in force elsewhere, or at other times 
in this state, does not necessarily détermine its validity. I bave had 
presented to me a volume of testimony in the way of affidavits, schedules, 
and comparisons, much of which testimony in my mind has only an in- 
direct bearing upon the question. It is not established clearly that this 
schedule will deprive the complainaut of compensation, and yet it seems 
probable that it will. Confessedly , the schedule is a réduction from that 
faeretofore in force in the state. It is undoubtedly less than that in force 
in the neighboring states. The affidavit of Henry C. Wicker, the traffic 
manager of complainaut, shows that he has made examinations of the 
gross eamings of the road in several states on local and also on part of 
the interstate business during the year 1887, and from such coraparison 
finds that the réduction in revenues, if this schedule be applied uni- 
formly to ail business of the company, would be a sum exceeding the 
amount paid out in dividends in each of the three preceding years, and 
'that the effect would be to prevent the railroad company from declaring 
any dividends. Other affidavits are filed showing the amounts of divi- 
dends heretofore paid, and the différence between the schedule of the 
commissioners and those heretofore in force. Of course I know that af- 
fidavits are unsatisfactory testimony, and that it would be the height of 
folly to say that this testimony clearly shows that such would be the 
effect of this schedule. But this is an application only for a preliminary 
v.35F.no.l2— 56 
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injunction, and upon such application probabilities are to be considered, 
and the injuries which would resuit to either of the parties by thegrant- 
ing or refusing of the injunction. Certainly it would be a great hard- 
ship to the complainant for this schedule to be put in force, if its effect 
was to deprive it of compensation. On the other hand, what injury 
would resuit to the défendants or the shippers, the parties really inter- 
ested on that side of the controversy, if the enforcement of the schedule 
be temporarily stayed? Besides the 'common-law remédies for unrea- 
sonable charges, this law, in sections which are unchallenged, forbids a 
a carrier to demand or receive any unreasonable charge, and by section 9 
gives to any shipper from whom any unreasonable charge is exacted the 
right by suit to recover treble damages and his counsel fées. Surely 
that appears reasonable protection against overcharges. Under those cir- 
cumstances it would seem no more than fair that the restraining order 
be continued in a preliminary injunction. Certainly, if on fuU investi- 
gation it appears that the schedule of rates will not secure to the com- 
plainant some compensation for its investment, some income from its 
business, neither thèse défendants as ofiBcers or individuals, nor the peo- 
ple of this State, would wish to see it enforced. Every man's sensé of 
justice says this, and no one ought to hesitate to hâve such a question 
fuUy heard anddetermined. 

I bave endeavored in this case to discuss only the three most impor- 
tant questions; those which seem to me vital to the controversy. Be- 
fore closing, I must, however, notice two objections made by défendants: 
First, that thé publication of this schedule is, of itself, no invasion of 
complainant's rights; that no immédiate trespass is threatened, and there- 
fore no injunction should issue. But equity interfères to prevent a mul- 
tiplicity of suits, and where one act may be the foundation of many 
suits, courts hâve a right, and it is their duty, in the first instance, to 
stay that act if unlawful. Take this illustration: Suppose a board of 
assessors was charged witli a duty of assessing property of the complain- 
ants, and that, after such assessment was made, an apportibnment of the 
property between a hundred différent townships was to foUow, and then 
warrants of collection be issued and served by officers of thèse townships. 
Now, if the property of the company was in fact exempt from taxation, 
would it be contended that it might not hâve injunction to stay the as- 
sessment, rather than wait to litigate with the hundred différent col- 
lectors the validity of their warrants? And in this case, beyond the 
mère matter of multiplicity of suits, is the fact that the penalties im- 
posed are large, and, whilethat of itself might not justify interférence, it 
certainly adds force to the argument of multiplicity of suits. Another 
matter is this: Défendants say that publication of the schedule was in 
tact complète, and, therefore there is nothing for the court to act upon. 
The law requires publication of notice for two successive weeks. As a 
matter of fect, a notice was published on June 14th and June 21st that 
the schedule would go into effect on the 28th day of June. On June 
21st the complainant and three other corporations telegraphed to the dé- 
fendants requesting that the date. for taking effect for the schedule of 
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lowa rates be deferred from June 28th to July 5thi, to which thia an- 
swer was sent: " Answering jour message of last evening, time extended 
to JulySth. W. W. AiNSWORTH, Sec'y," — and a new notice designating 
July 5th was sent to the papers for publication, which notice was pub- 
lished once before the restraining order of this court was served upon de- 
fendants, and then the publication was discontinued. It is insisted by 
défendants that this action was taken, not by the board, but by one com- 
missioner acting independently, the others neither consenting nor being 
présent or aware of it. Upon this matter there was considérable discus- 
sion, both as to the sufficiency of the notice, the number of times pub- 
lication was required, the fact of the two publications of the first notice, 
the power of one commissioner to make the change, etc. I deem it un- 
necessary to consider thèse, nor do I express any opinion upon the rights 
of any other corporations than the four who united in the telegram to 
défendants. An officiai board acts through its secretary. This com- 
plainant, with others, addressed an officiai communication to the board. 
It received an answer in the regular way, — one signed by the secretary 
as secretary. Equity and good faith forbid going behind such officiai 
notification. 

Thèse are ail the matters that require notice. A preliminary injunc- 
tion will issue in accordance with the terms of the restraining order, and 
complainant will give bond in the sum of $50,000 to answer for ail dam- 
ages which the défendants or any persons injured by this restraining or- 
der may sustain if it shall turn eut finally to hâve been improperly issued. 



Chicago, St. P., M. & 0. Ry. Co. v. Beckek a al., Railroad & War&- 
house Commissioners. 

(Oireuit Court, D. Minnesota. July 28, 1888.^ 

1. Courts— FedbbaI) Courts— Sotts against States. 

A suit by a railroad company chartered in one state, in a fédéral court, to 
restrain railroad commissioners of anotber state from putting in force a sched- 
ule of rates, is not a suit against a state, witliin the meanin^ of the eleventh 
amendment to the constitution of the United States. Bailway Co. v. Dey, 
ante, 8t!6. 

2. Railroad Cûmpanies— Régulation of Chaeoes— State Commission— Rea- 

80i«ABLE Rate. 

State railroad commissioners cannot enforce a schedule of rates for switch- 
ing cars in a city, which fixes the compensation at less than the actual cost to 
the railroad company for the work. 

In Equity. Final hearing on pleadings and proofs. 

Bill for an injunction by the Chicago, St. Paul, Minneapolis & Omaha 
Railway Company against George L. Becker, Horace Austin, and John 
L. (jibbs, as the railroad and warehouse commission for the state of Min- 
nesota. For proceedings on preliminary motion, see 32 Fed. Kep. 849. 
From the évidence introduced by complainant (the défendants intro^ 
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duced none) the foUowing facts appear: The complainant made no 
charges for switching on its own line l'or business received over its own 
line, or destined for certain compétitive points, but for switching cars to 
and frorn Connecting railroads in Minneapolis to mills, warehouses, etc. 
During the month of December, 1887, which was a fair average month, 
complainant handled 4,387 cars, receiving switching charges on 608, 
amounting to 1666. 601 cars were switched for $1 per car; 104 at $1 .50 
per car; and 3 at $3 per car. The expenses for yard service, after de- 
ducting for passenger service, amounted to $2,081.04; for track main- 
tenance and repairs, $577.83; expenses of train-men, fuel, oil, etc., 
$2,381.96; rent of 3 engines, at $24 per day, $722.30. Total cash out- 
lay, $5,763.18. Cash cost of handling each car, on the basis of the 
whole number handled, $1.31. Deducting the value of the Use of the 
engines, and allowing nothing therefor, and the cost per caris $1.14. 
If the rate, as fixed by the commissioners, had been complied with, the 
complainant would hâve received as its proportion of the receipts, as 
compensation for switching the 608 paid cars, the sum of $347.50, or a 
little over 57 cents per car. The complaiuant's secured mortgage debt 
May, 1888, was $23,112,234.18, and its capital stock consists of 126,- 
468 shares preferred stock, par value, $100, and 214,032 shares com- 
mon stock, of the same par value. Its bonded debt amounted to $17,- 
323.53 per mile, and its preferred stock to;$9,478.75 per mile. Of the 
bonded debt ail but $500,000 draws 6 per cent, interest, and the Com- 
pany pays 6 per cent, dividend on the preferred stock, and ha§ never 
paid any dividend on the common stock. The property owned by com- 
plainant and used by it in the switching business in Minneapolis, not 
including roUing stock, cost complainant $527,881.91, and is now esti- 
mated to be worth $1,000,000. 

/. H. Howe and S. L. Perrin^ for complainant. , . '^ ; 

The enforcement of the rates as flxed by défendants is a conflscation of 
complainant's property. The suprême court of Minnesota (State v. Railway 
Co., 37 N. W. Eep. 782) held that the décision o£ the cotumissioners as to 
reasonable rates is final and conclusive, and in proceedings to enforce com- 
pliance, the law neither contemplâtes nor allowa any issue or inqulry as i to 
tlieir equality or reasonableness. The statute contains no provision requiring 
notice to the carrier of the proceeding to flx rates, nor is the carrier permîtted 
to be heard before the commission or any court. The order herein re-dùces 
complainant's revenue. The want of thé provision as to notice renders the 
whole section unconstitutional. Stuart v, Palmer, 74 N. Y. 183.; étg-ie v. 
Railroad Co., 36 Minn. 402, 31 N.W. Rep. 365; Langford v.Countp Com'rs, 
16 Minn, 375; Railroad Tax Cases, 13 Fed. Rep. 722, 750-752, 762; David- 
son v. New Orléans, 96 U. S. 97, 104, 105; Garvin v. Daussman, 16 NI. E. 
Kep. 826; Pattenv. Green, 13 Cul. 328; Cooperv. Board of Publie Works, 
108 E. C. L. 181. 

The proof shows that a large portion of the switching cOnsisted in'recéiv- 
ing cars loaded with freight, f rom otiier states, from Connecting carriera, and 
delivering it to the consigna s. ïhis is interstate commerce, iieefibbons v* 
Ogdm, 9 Wheat. 1; The Daniel Bail, 10 Wall. b57; Hall v. De OwV, 95 U. 
S. 485; Mobile v. Kimhall, 102 U. S. 691. This statute fixes thé cost of 
transportation, and there is no différence between a statute règulatirig thé 
charge for transportation, and one levying a tax for the beneflt of the state. 
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Railroad Co. y. IlUnois, 118 U. S. 537, 7 Sup. Ct. Eep. 4; Steam-8?iiu> Co. 
V. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. Kep. 1118; Railroad Co.-v.Penn- 
nylvania, 15 Wall. 232; Henderson v. New York, 92 U. S. 259; Ferry Co. 
V. Pennsylvania, 114 U. S. 196, 6 Sup. Ct. Kep. 826; Robhins v. Shelhy, 120 
U. S. 489, 7 Sup. Ct. Rep. 592; Fargo v. Michigan, 121 U. S. 230, 7 Sup. Ct. 
Eep. 857. Conceding the rightof the state to regulate complainant's rates, 
the right to regulate does not include the right to destroy. Stone v. Trust 
Co., 116 U. S. 307, 331, 6 Sup. Ct. Eep. 338, 346. 

The construction given by the state suprême court becomes part of the 
statute when the latter is under considération by the United States suprême 
court. Bouglass v . Pike County, 101 V S. 686. Under the décision of the 
state court the carrier must operate his road for less thaï) expenses. He must 
obey the law, or forfeit his charter for non-user. Attorney General \. Rail- 
way Co., 36 Wis. 466; State v. Railway Co., 36 Minn. 246, 30 N. W. Rep. 
816; Redf. Rys. 605. 

Moses È. Olapp and Morrîson, Fkmnery & Cook, for défendant, 

This is a proceeding against défendants in their officiai capacity, ànd iS, in 
faet and in iaw, a suit against the state of Minnesota, wliose offlcers theyare. 
State V. Railway Co., 37 N.W. Rep. 782; In re Ayers, 12311. S. 443, 8 Sup, 
et. Rep. 164; Poindexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct. Eep. 903; 
U. S. y. Lee, 106 U. S. 196, 1 Sup. Ct. Eep. 240. ïhe right to regulate charges , 
by common carriers is a législative, not a judicial, function. Munn v. nii' 
wofo, 94U. S. 113; Railway Co. v. lowa, Id. 155; PeîA v. Railway Co., Id, ' 
164; Railway Co. v. Ackley, Id. 179; Railway Co. y, Blake, Id. ViO; Stone 
y. Trust Co., 116 U. S. 307, 6 Sup. Ct. Eep. 334; Dow v. Beidelman, 8 Sup. 
Ct. Eep. 1028. The défendants, offlcers of tlie state, acting under a v-alid law, 
and within thescope of that law, cannot be interfered with by a court of equity. 
Moores V. Smedly, 6 Johns. Ch. 28; Patterson y.Mayor,! Paige, 115; Jiidd ■ 
y. Seaver, 8 Paige, 548; Mayor y. Meserole, 26 Wend. 132; Quest v. City of 
Brooklyn, 69 N. Y. 506; Litchfleld v. Register & Receiver, 9 Wall. 575. The 
complainants hâve an adéquate rèmedy at law. 

The évidence shows three classes of switching: First, what is done f ree of 
charge, because of being shipped over complainant's road; second,tha,t which 
is done free of charge, not because it is complainant's business, but because 
it goes to compétitive points; and, third, that for which a charge is made. 
The first class shows the necessity for maintaining the switching facilities. 
Complainant is unable to state the amount of switching embraced in the sec- 
ond class, which, except for the fact that it reaches compétitive points, should 
be charged for. In view of the fact that a portion of the switching which 
should be charged for is not charged for, and unknown, no reasonable esti- 
mate can be made, based wholly upon charging for the balance of the work, of 
what a reasonable charge for ail the work would be. 

Brewek, J. This was a bill filed by complainant to restrain the de- 
fendants frôm putting in force a schedule of rates for switching services 
in the city of Minneapolis, in the state of Minnesota; the rate established 
by such schedule being one dollar per car as the maximum charge. The 
case is submitted on pleadings and prpofs for final détermination. 

The opinion recéntly filed by me in the case of Railway Co. v . Dey, 
ante, 866, Southern district of lowa, practically. disposes of ail the ques- 
tions in this case, and of course I need not repeat the views or the rea- 
sons given therein. A suit to restrain the railroad commissioners from 
putting in forcé a schédiile of rates is not a suit against the state, within 
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the purview of the eleventh amendmerit. It îs riot wîthin the power of the 
state, directly or indirectly, to put in force a schedule of rates, when the 
rates prescribed therein will not pay the cost of service. In this case the 
défendant took no testimony, and the çomplainant's testimony shows 
that the actual cost of the service, that is, wàges of employés, rent of en- 
gines, keeping the track in repair, exceeds per car by fourteen cents the 
amount allowed in the schedule as compensation. In other words, it 
costs complainant one dollar and fourteen cents per car to do the work, 
and the défendants propose to allow it to charge only one dollar. "The 
state cannot require a railroad corporation to carry persons or property 
without reward." RaUroad Commiadon Cases, 116 U. S. 331, 6 Sup. Ct. 
Rep. 344. 

Whether this order of défendants is an interférence with Interstate 
commerce or not, is a question I need not décide. My Brother Nelson, 
when the application for a preliminary injunction was made to him, was 
of the opinion that it was not. The case of The Daniel Bail, 10 Wall. 557, 
was relied upon by the çomplainant's counsel, but the défendants insist 
that the décision in Stone v. Trust Cb., 116 U. S. 307, 6 Sup. Ct. Rep, 
334, shows that this order was no interférence with Interstate commerce, 
and, being later than the case in 10 Wall., in so fa,r as it conflicts with 
that, ôverrules it. But the case of Coe v. Tomn of Errol, 116 U. S. 517, 
6 Sup. Ct. Rep. 475, reaffirms the case in 10 Wall., and certainly makes 
ita very serions question whether, when property has been put in a car 
with the intent of shipping it outside of the state, it has not already com- 
menced ils interstate journey. However, I do not attempt to definitely 
décide this question, placing my décision upon the other grounds men- 
tioned. A final decree will be entered in favor of the complainant,. as 
prayed for. 



Baebeb v, United States. 
(Dietrtet Court, M. D. Alabama. November 38, 1887.) 

1. United States Commibsioiîbbs— Fbes— Dbawing Complaints — Appeotal 
BY District Attornet. 

Where the United States district attorney examines and approves complaints 
drawn by a circuit court commissioner, the court will not reduce the commis- 
sion er' s fées for the same on the groun d that they were unnecessarily verbose, 
uulesB it appears that surplusage was inserted merely to increase fées. 

8. Same — SœvEEAii Complaints agaikst Same Paktt ttndeb Same Statotk. 

Where the commissioner, acting under instructions of the district attorney, 

drawB complaints and issues warrants in more than one suit against the same 

party for violation of the same section of the statutes, he is entitled to feea 

In ail the suits. 

8. Same— AcKîTOWLEDaMKNT of Recogitizances. 

The commissioner is entitled to fées for acknowledgment of bonds in crim- 
inal cases, as the statute requires such acknowledgment, and fixes the fee at 
85 cents; and where the acknowledgments of the parties are taken separately 
he is entitled to a fee for each acknowledgment. 
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At Lavv. On deraurrer to a pétition for fées' as circuit court commis- 
fiioner, and upon the merits. 
Geo. H. Patrick, for plaintiff. 
Geo. F. Moore, Asst. U. S. Atty., for the United States. 

Beuce, J. This is a suit brought under the récent act of congress ap- 
proved March 3, 1887. The complainant is a commissioner of the cir- 
cuit court of the United States for the Middle district of Alabama, and 
charges that the amount sued for is due to him for services rendered by 
him as commissioner for and on behalf of the United States. He charges 
that the amount sued for was included in an account which, as such com- 
missioner, he made against the United States, and which was verified by 
oath, and was duly presented to the district court of the United States 
for this district, for approval, and that such account was duly approved 
by the court, and transmitted to the proper accounting officer at Wash- 
ington, and that the first comptroller of the treasury department disal- 
lowed a portion of his account so transmitted, as per bis statements of 
différences which are submitted in the évidence in the cause. To the 
pétition or complaint the district attorney of the United States for this 
Middle district of Alabama interposes a demurrer, and says that said ao- 
counts bave been adjusted by the first comptroller of the United States 
treasury; and that the reasons that induced the first comptroller to dis- 
allow numerous items in said accounts are suflEicient in lawto sustainhis 
action. It is not really claimed, and it cannot be maintained, that there 
is anything in the action of the first comptroller on the accounts in ques- 
tion which is in the nature of a barto this suit. His action is not like 
the action of a court, and there is no élément of res adjudicata in the ac- 
tion of an accounting or administrative oflBcer upon public accounts. 
The demurrer goes further, and brings up the sufficiency of the reasons 
given by the first comptroller upon which he bases his action in disal- 
lowing the accounts now in suit. Some of the objections on which are 
based disallowances are of such a gênerai character that it is difficult to 
consider them. But the objections to accounts from March 1 to April 
30, and from May 1 to June 30, 1887 , are more spécifie, and one of them 
is to ail charges in excess of three folios for drawing complaints and oath 
thereto. This objection is also made to recognizances, certiôcate, and 
transcript of proceedings. Upon the hearing it was shown that the folios 
charged for were not in excess of, but were within, the number of folios 
actually employed in the complaints and proceedings objected to. 

The question, then, is whether the commissioner has used unnecessary 
verbiage which ought not to hâve been employed, and was mère surplus- 
age, to increase fées, or the contrary. It is évident, at a glance, that no 
very deflnite rule can be made on this subject, for the length of com- 
plaints, for instance, will dépend upon the nature of the offense charged; 
and in a matter of this kind the court will not consider the smallest num- 
ber of words that might be used in a given case, but only if there appears 
to be a surplusage of words used which can serve no useful purpose, and 
only add to the prolixity of the papers. Matters of this kind must come 
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properly under the notice of the district attorney, and when he examines 
the account, as in thèse cases he does, and does not find the papers, the 
forms for which in many cases were prepared under his direction, liable 
to this objection, the court will not be swift to say that the papers might 
hâve been condensed, and more brevity used. The prudent and careful 
administration of the criminal law does not admit of the application of 
an unbending rule of brevity on this subject, and, while possibly more 
brevity might hâve been sufficient in given cases, yet the court, in this 
case, does not find the papers obnoxious to the objection made. 

The next objection is, charges for more thanone case against the same 
party for violation of the same section of the Eevised Statutes. When 
cases may properly be joined or not is a question of law, the décision of 
which more properly belongs to a court than to an accounting ofScer of 
the treasury; indeed, it could only be in a very extraordinary and mani- 
fest case of abuse in which an accounting officer would be justified in 
making any question at ail in a matter of that kind. It is shown to the 
court that in the cases in question, the commissioner acted under the in- 
structions of the district attorney for the Middle district of Alabama, and 
the warrants were directed by him to be issued; and, urider thèse circum- 
stances, the accounting ofïiceris not in a position to disallow the fées of 
the commissioner on the ground.stated. 

The remaining objection is to the charge for acknowledgment of bonds. 
The comptroller's objection is two-fold, — that acknowledgment of bond» 
in criminal cases is unauthorized, and that one acknowledgment should 
answer for ail of the recognizors to the same instrument. On the very 
face of the matter, if an offender is to be admitted to bail at ail, there 
must be some acknowledgment of such bail. The statute in terms re- 
quires it, and section 847, Rev. St., fixes the fee at 25 cents, which is 
the amount chàrged. It seems equally clear that the bond must be ac- 
knowledged by the accused and each of his sureties; and the proof shows 
that the acknowledgments sued for herein hâve been separate, and not 
joint. Vide section 1014, Rev. St. U. S.; Desty, Fed. Proc. (6th Ed.) 
pp. 579-583, and cases ci ted; 1 Brick. Dig. Laws and Dec. ^la. "Bail 
in Criminal Cases," p. 207, |§ 125, 126, and cases ci ted; Brightly'a 
Dig. Laws, p. 166, § 2; sections 627, 945, 5394, Rev. St. U. S. 

Judgmentwill therefore be entered in favorof the plaintiff for the sum 
of $995.35, with interest from date, together with the costs to be taxed. 
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Bell v. United States. 

(Districi Court, M. D. Alabama. November 25, 1887.) 

Dhitbp States Commissionbrs— Docket Febs. 

ôommisBioners of the United States circuit courts are entitled to the same 
docket feés as are allOwed clerks of such courts; and the proviso in the ap- 
propriation bill of August 4, 1886, excepting docket fées from the sum appro- 
priated for the payment of commissioners, does not afEect their right to such 
fées açcruing in a subséquent year. 

At Law. On demurrer to pétition for commissioner's i'ees, and upon 
the merits. 

Geo. H. Patncfc, for plaintiff. 

Geo: F. Moore, Asst. U. S. Atty., for the United States. 

Bruce, J. This is a suit brought under the récent act of congress ap- 
proved March 3, 1887. The plaintiflf is a commissioner of the circuit 
court of the United States for the Middle district of Alabama, and claims 
that the amount sued for is due to him for services rendered by him as 
commissioner for and on behalf of the United States. He charges that 
the amount sued formas included in accounts which, as such commis- 
sioner, he made against the United States, and which were verified by 
oath and duly presented to the proper court of the United States for Ala- 
bama, for approval, and that such accounts were duly approved by the 
«ourt, and transmitted to the proper accounting officer at Washington, 
except one account not forwarded; and that the first comptroller of the 
treasuf y department disallowed a portion of his accounts so transmitted, 
as per his statements of différences -which are submitted in évidence in 
the cause and referred to in the pétition, and the reasons assigned therein 
apply to the account not forwarded. To the pétition the district attor- 
ney of the United States interposes a demurrer, and says that said ac- 
counts hâve been adjusted by the first comptroller of the treasury de- 
partment; and that the reasons that induced the comptroller to disaUow 
said items are sufficient in law to sustain his action. The questions pre- 
sented in this case are, with one exception, substantially the same as in 
Barber v. U. S., ante, 886, (decided at a former day of this term,) and 
that décision is approved and foUowed herein. 

A further objection appears in this case, viz. , the disallowance of fées 
for making dockets, indexes, etc., under sections 828, 847, Rev. St. U. S. 
The right of commissioners to charge and collect the same docket fées as 
■clerks, was afïirmatively decided by the suprême court of the United 
States, January 18, 1886, in U. S. v. WaJlace, 116 U. S. 398, 6 Sup. 
Ct. Rep. 408. The only authority relied upon to take this item out of 
commissioner's accounts thereafter is found in the proviso to the clause 
of the appropriation bill of August 4, 1886, excepting docket fées from 
the sum appropriated for the payment of commissioners. Congress at 
■the next session, failed to repeal or modify sections 828 or 847, or to 
•continue the exception in the appropriation for the fiscal year 1887 
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The docket fées charged in this suit accrued in the year 1887. If the 
act of August 4, 1886, had the effect, as is claimed by the comptroller, 
to suspend section 828, such suspension was but temporary, applying 
only to fées earned during the fiscal year 1886, and could not affect fées 
for services in a subséquent year. The appropriation of an insuflicient 
sum for services in any particular fiscal year does not abrogate or sus- 
pend the gênerai law, no words being used that, expressly or by impli- 
cation, repeal such gênerai law. U. S. v. Langston, 118 TJ. S. 389, (394,) 
6 Sup. et. Rep. 1186. Judgment will therefore be entered in favor of 
the plaintifif for the sum of $630.65, with interest from date, together 
with the costs to be taxed. 

Note. In this case the appeal taken by the United States was argued and 
âismissed in the United States circuit court for the Middle district of Ala- 
bama, at Montgomery, July 16, 1888. 



United States c. Matthews. 
{Oireuit Uourl, D. Mwryland. Augast 6, 1888.) 

1. Pobt-Oppicb— Lahcent prom Mails^-What Cokstitutbs. 

It is essential to the conviction of a postal employa, nnder section 5467 of 
the Revised Statutes, for the offense of secreting, embezzling, and destroying 
a letter intrusted to him, or which came into his possession, that such letter 
"was intended to be conveyed by mail, " or carried or delivered by a mail- 
carrier, mail-messenger, route-agent, letter-carrier, or other person employed 
in a department of the postal service, or forwarded through or delivered from 
some post-office or branch post-offlce established by autbority of the post- 
master gênerai. 

8. Samb — Lettbb Intended to be Convbybd by Mail. 

A letter intended to be conveyed \>y mail is one which is intmsted to, or 
comes to the possession of, some postal employé, to be transmitted, by mean» 
of the mail or mail agenoies of the United States, to the person to whom, un- 
der whatever name, it is addressed; or, which is the same ^hin^, to some per- 
son authorized to receive it, from the mail, before or after it reaches the 
particular place to which it is directed. 

8. Samb. 

A letter is not intended to be conveyed by mail, within the meaning of the 
statute, when the postal authorities, acting in co-operation with the aender, 
intend, after the letter is put in the mail, to résume possession of it themselves, 
or to permit the sender to do so, before the letter reaches the hands of some 
carrier, messenger, or other postal employé, for delivery to the proper person. 

4 Same— ÉviDENOB. 

Section 6468, providing that the fact that any letter bas been deposited In 
the post-office shall be évidence that, the letter was intended to be conveyed 
by mail," does not make such deposit conclusive évidence of that fact. 

Appeal from district court. 

Harlan, Justice, (praUy.') The défendant, a substitute clerk in the 
post-office at Baltimore, was indicted in the district court for the offense 
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of havîhg secreted, embezded, and destroyed a letter containing United 
States notes of the value of seven dollars, which was addressed to Henry 
Waidner, Baltimore, Md., and "was intended to be conveyed by mail;" 
said letter hàving corne into bis possession in bis capacity as such clerk, 
and "bad not then and tbere been delivered to the person to whom the 
same was addressed." He was also indicted, in the same court, for the 
offense of having feloniously stolen and taken said bank-notes, the prop- 
erty of one William B.Smith, eut of the said letter, which, having been 
mailed in the Baltimore post-office, " was then and there intended to be con- 
veyed by mail from the said post-ofïice to the said Henry Waidner, at Bal- 
timore. " The first indictment is based upon that part of section 5467 of 
the Revised Statutes which provides that "any person employed in any 
department of the postal service who shall secrète, embezzle, or destroy 
any letter, packet, bag, or mail of letters intrusted to him, or which shall 
corne into his possession, and which was intended to be conveyed by 
mail, or carried or delivered by any mail carrier, mail messenger, route 
agent, letter carrier, or other person employed in any department of the 
postal service, or forwarded through or delivered from any post-office or 
branch post-office established by authority of the postmaster gênerai, and 
which shall contain any note, bond, draft, check, warrant, revenue 
stamp, postage stamp, stamped enyelope, postal-card, money order, cer- 
titicate of stock, or other pecuniary obligation or security of the govern- 
ment, or of any officer or fiscal agent thereof, of any description what- 
ever; any bank-note, * * * shall be punished," etc. Upon that 
indictment, the défendant was found guilty, with a recommendation of 
mercy to the court, and sentenced to be imprisoned, at hard labor, for 
two years, in the penitentiary. The second indictment was based upon 
the latter part of the same section, providing that "any such person who 
shall steal or take any of the things aforesaid out of any letter, packet, 
bag, or mail of letters which shall hâve come into his possession, either 
in the r^ular course of his officiai duties or in any other manner what- 
ever, and provided the same shall not bave been delivered to the party 
to whom it is directed, shall be punished," etc. Upon the latter indict- 
ment the défendant was acquitted. A motion for a new trial under the 
first indictment having been overruled, that case bas been brought bere 
upon writ of error. It bas been fully heard upon the questions of law 
presented by a bill of exceptions, embodying aU the instructions to the 
jury which were askéd and refused or granted, as well as the facts which 
the évidence tended to establish. 

It appears — using substantially the words of the bill of exceptions — 
that the accused was a substitute clerk in the city division of the Balti- 
more post-office. It was his duty, in connection with other persons, to 
back letters with the date of their being received in the post-office, and 
to cancel stamps on letters. In his division were three tables parallel 
with each other, namely, the dumping, backing, and canceling tables. 
The couràe of business was to empty ail mail pouches, together with the 
letters for the ciiy of Baltimore coUected from the street-boxes and the va- 
rious réceptacles at the post-office, upon the dumping table, from which 
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they were trânsferred to the backing or canceling table, as the nature of 
the letter required, to be backed or canceled by the défendant and those 
with whom he was working. The letters were then collected and taken 
to the files of the carriers for distribn.tion. For a few months prier to 
the defendant's appointment, complaints were received at the postal in- 
spector's office at Washington of the loss of letters in the Baltimore office. 
The inspector, having come to Baltimore for the purpose of investigat- 
ing such losses, saw the défendant, Pebruary 3, 1887, take a letter from 
the mail he was backing, and put it in bis pocket. Why he was not im- 
mediately arrested does not appear; but it was then determined to test him 
by decoy letters. Accordingly, February 7, 1887, five le.tters of that 
character, with the stamps canceled, and with the consent of the post- 
master, were given to David Cowan, Jr., a postal clerk in the Baltimore 
office, having charge of the corps of employés in which the accused 
worked, and being the person in authority in the post-office during the 
hours when the défendant was at work. Cowan was instructed to put 
thèse decoy letters among a mail of letters which would come to the de- 
fendant's hands on the backing table, when the latter should be there 
working. In accordance with thèse instructions, Cowan took the letters 
inside the post-office, and put them on the dumping table among the 
letters of a mail which had just been dumped on the table from the 
niail-pouches in regular course of business, and then trânsferred ail the 
letters from the dumping table to the backing table, where the accused 
was working alone. The latter backed ail the letters, including the decoy 
letters. They were then collected and taken to the carriers' files, where 
the decoy letters were intercepted by Cowan, as previously instructed by 
the inspectors, and carried to the inspectors waiting on the outside. The 
decoy letters were examined and found to be intact. On the foUowing 
day three of the decoy letters — one of which was addressed to Henry 
Waidner, a résident of Baltimore — were prepared in the same way as those 
thus described, and given to Cowan, by whom they were in the same 
manner placed among a mail of letterS which he had just dumped on the 
dumping table, and which were then ail trânsferred to the backing table, 
where the défendant was working. The latter was seen to put one of the 
decoy letters into bis pocket, and to go below in the basement. When 
the letters were taken to the carriers' files, the one addressed to Waidner 
was found to be missing. The others were intercepted by Cowan at the 
carriers' files, as instructed, and taken to the inspectors waiting on the 
outside. The bill exceptions is silent as to whether Waidner was aware 
of the use of bis name, and as to whether he authorized the inspector or 
Cowan to receive the letter addressed to him. AU of the decoy letters, 
if they had not been intercepted by Cowan, as the inspectors had in- 
structed they should be, before they reached the carriers, would, in the 
usual course, bave been delivered to the persons to whom they were 
addressed. The accused was subsequently apprehended, and in his 
pocket-book was found the marked money described in the indictment 
as belonging to William B. Smith, and which had been placed by the 
inspectors in the Waidner decoy letter. 
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In conformity with tbe request of the United States, the court in- 
structed the jury, among other things#that "if they find from the évi- 
dence that the letter described in the indictment in this cause was de- 
posited in the postroffice at Baltimore city by the witness Cowan, at the 
time and in the manner as testified to by him, and that Henry Waidner 
was a rcal person at the time of the deposit of said letter, living in Bal- 
timore, Md., then, under the law, the said letter was intended to be con- 
veyed by the mail of the United States, as averred in said indictment; 
and the fact, if they so find, that the said letter was a decoy letter, which 
the postal authorities intended, if they could, to intercept in its passage 
througb the post-office, does not prevent it from being a letter intended 
to be conveyed by mail, or take said letter out of the protection of the 
laws of the United States, if the jury shaU find that the said letter, if not 
intercepted, would, in usual course, hâve been delivered to the said per- 
son to whom it was addressed." This instruction — being the first prayer 
of the United States — was given, and the court, upon its own motion, 
said to the jury: 

"In order to convict the prisoner, the jury must find that he was a clerk in 
the post-oflSee at Baltimore, and that the letter mentioned in the indictment 
came into his custody and possession while in the performance of his dutles 
as such clerk, and that the letter was intended to be conveyed by mail. As ex- 
plaining What, under tbe law applicable to this case, is meant by a letter in- 
tended to be conveyed by mail, I give the jury the instruction contained in 
the flrst prayer of the attorney of the United States." 

The court refused to grant the following, among other, prayers of the 
défendant: 

"If the jury find from the évidence that the letter described in the indict- 
ment was not intended to be conveyed by mail, then their verdict must be for 
the défendant. If the jury flnd from the évidence that the letter described 
in the indictment W^as not intended to be conveyed by the mail from the said 
post-oflBce in Baltimore to the said Henry Waidner at Baltimore, then their 
verdict must be for the défendant." 

To the granting of the above prayers for the United States, and to the 
refusai of the prayers of the défendant, the latter excepted. He also ex- 
cepted to the instruction given by the court upon its motion. 

The accused having been acquitted of the latter offense, — probably 
because of some technical failure of proof as to the ownership of the 
money taken from the Waidner letter, — we bave onlyto inquire whether 
the learned district judge properly interpreted that part of the statute 
which prescribes the off'ense charged in the first indictment. It was not 
disputed in argument — indeed, the instructions to the jury proceeded 
upon the ground — that it was not enough for the government to prove, 
in this case, that the accused was in the postal service, and secreted, 
embezzled, or destroyed the Waidner letter, after it came into his pos- 
session. Its case was not complète unless it further appeared — to use 
the language both of the indictment and the statute — that the letter was 
"intended to be conveyed by mail." It is not made by section 5467 
an offense against the Unifed States for one who happens to be in the 
postal service, to secrète, embezzle, or destroy a letter intrusted to him. 
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or coming înto his possession, unlèss such letter wàs intended to be con- 
veyed by mail, or carried or delivered by some one employed in the 
postal service, or forwarded through or delivered from some post-office 
or branch post-office established by authority of the postmaster gênerai; 
for, in such case, the letter dbes not bécome a part of the mail, and the 
postal employé in receiving it cannot be said to be in the discharge of 
any duty imposed upon him by the United States. At this point much 
stress is laid by the représentative of the government upon section 5468, 
which pro.videa that "the fact that any letter, packet, bag, or mail of 
letters bas been deposited in any post-office or branch post-office estab- 
lished by authority of the postmaster gênerai, or in any other authorized 
depository for mail matter, or in charge of any postmaster, assistant 
clerk, carrier, agent, or messenger employed in any department of the 
postal service, shall be évidence that the same was 'intended to be con- 
veyed by mail,' within the meaning of the two preceding sections." In 
behalf of the United States it is contended that the delivery of the Waid- 
ner letter to Cowan to be placed by him on the dumping table, and the 
placing of it among other letters coming to that table in the ordinary 
course of business, were made, by this section, conclusive évidence that 
the letter was "intended to be conveyed by mail." Such, in my opin- 
ion, is not a proper interprétation of the statu te. The facts just stated 
were imdoubtedly compétent évidence to show that the letter was in- 
tended to be so conveyed, and, if there had been no other testimony 
bearing upon the question of intention, those facts should hâve been ac- 
cepted as fuU proof that the letter was intended to be conveyed by mail. 
But other facts proven by the government indicated that its officers de- 
Ijberately contrived and intended that the Waidner letter should not be 
conveyed by mail, or reach the hands of any carrier for delivery to the 
person to whom it was directed. The ultimate fact to be found before 
there could be a conviction under the charge in the indictment — namely, 
that the letter was intended to be conveyed by mail — was for the déter- 
mination of the jury, under ail the évidence, and under such instruc- 
tions from the court as were necessary to guide them to a right décision. 
But the instruction given at the instance of the government in efifect de- 
prived the jury of the right to détermine that ultimate fact; for they 
were instructed that, if the letter was deposited in thç post-office by 
Cowan, at the time and in the manner testified to by him, and if Waid- 
ner was a real person, living in Baltimore, then, under the law, they 
. must find that the letter was intended to be conveyed by mail. This 
was error; for, as we hâve seen, there was other évidence tending to show 
that the letter was, in fact, not intended to be so convej'ed. A letter 
intended to be conveyed by mail is one which is intrusted to, or cornes to 
the possession of, some postal employé to be transraitted, by means of 
the mail or mail agencies of the United States, to the person to whom, 
under whatever name, it is addressed; or, which is the same thing, to 
some person authorized to receive it, from the mail before or after it 
reaches the parti cular place to which it is directed. It cannot be that 
a letter is intended to be conveyed by mail, within the meaning of the 



CNITED STATES ». MATTHEWS. 895 

statute, when the postal authorities, actihg in co-operation with the 
sender, intend, after the letter is put in the mail, to résume possession 
of it themselves, or to permit the sender to do so, before it reaches the 
hands of any carrier, messenger, or other postal employé, for delivery 
to the proper person. 

A diflferént interprétation of the statute is not required by any of the 
adjudged cases to which my attention has heen called. The counsel relies 
with some confidence upon U. S. v. Foye, 1 Curt. 364. Foye, a mail 
carrier, was indicted for stealing a bank-note from a letter which the in- 
dictment charged was deposited by one Stickney in the post-oifice at 
Georgetown, Mass., addressed to John Blake, Ipswich, and "which was 
intended to be conveyed by post, and was then and there mailed, to be 
conveyed in the mail of the United States to the town of Ipswich, afore- 
said." The évidence showed that one "Stickney was postmaster at 
Georgetown; that, in conséquence of the loss of money from the mail on 
that route, he agreed with the postmaster at Newburyport to deposit in 
the mail a letter containing money, addressed to John Blake, Ipswich. 
If the letter should arrive safely at Newburyport, it was not to be sent 
on to Ipswich, but was to be returned to Stickney. In pursuance of 
this arrangement, this letter and money were sent, arrived safely at New- 
buryport, and were returned to Stickney, who, the next day, remailed 
the same letter, and the bag containing it was committed to the prisoner, 
who was the mail carrier between Georgetown and Newburyport. The 
letter was mailed precisely like othersj that is to say, a bill was made 
out, containing the usual entries; this bill and the letter were inclosed 
in a wrapper, and the packet addressed to Ipswich, and deposited in the 
mail-bag with other packets." It was objected, on behalf of the ^ccused, 
that 'the letter was not a letter intended to be conveyed by post, within 
the meaning of the act and of the indictment. After distinguishing 
the case of Qwcrn v. Rathhone, Car. & M. 220, upon which the défense 
relied, and which arose under a statute of Great Britain declàring that a 
"post letter shall mean any letter or packet transmitted by the post, un- 
der the authority of the postmaster gênerai," Mr. Justice Curtis said: 

"In the case at bar the only material différence between the letter stolen 
and any others in the same bag was that it was not intended to be sent to its 
address. But it was intended to be conveyed by post from Georgetown to 
Newburyport, and was regularly mailed for that purpose. We do not think 
the purpose of the writer, not to bave the letter go to its apparent destination, 
affecta its character, or prevents it from being a letter intended to be trans- 
mitted by post, or takes it out of the protection of the statute." 

In the same opinion it was said to be "necessary to allège that the 
letter was intended to be conveyed by post." So far from that case be- 
ing adverse to the views now expressed, the décision supports the conclu- 
sion reached by me; for, while Mr. Justice Cdetis says that the inten- 
tion that the letter stolen by Foye should not go to its address was an 
immaterial circumstance, he lays stress upon the fact that it was in- 
tended to be conveyed by post from Georgetown to Newburyport, and 
was regularly mailed for that purpose. If it had appeared in that case 
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that the letter (vas not intended to be conveyed by post at ail, it îs ob- 
vious that he would hâve held that no conviction could be had under 
the charge in the indictment before him. 

It is proper to say that the conclusion reached by me bas not been influ- 
enced in any degree by the fact that the postal authorities, charged with 
the duty of ferreting out déprédations upon the mail, used what are 
■called "decoy letters." The employment of such means for the protec- 
tion of the mails cannot possibly work harm to honest public servants. 
Neither the statute nor good morals forbids the use of decoy letters for 
the purpose of detecting postal thieves. My décision rests upon the 
ground that there was évidence tending to show that the Waidner letter 
was not intended to be conveyed by mail, and that the district court erred 
in not leaving it to the jury to détermine, under ail the évidence, whether 
it was intended to be so conveyed. The question presented is, I admit, 
a close one; but my best judgment favors ihis construction of the stat- 
ute as the one most likely to give efFect to the will of congress. For the 
reasons stated the judgment of the district court is set aside, and a new 
trial granted. The case will be put on the docket of the circuit court 
for trial at its next regular term. As the accused is in the penitentiary 
under the judgment of the district court, he can be brought before me 
upon writ of habeas corpus, and admitted to bail for his appearance at 
such term. 

After the above décision was announced, the attorney for the government 
asked if the court had considered whether the judgment of the district court 
could not be sustained under section 3891 of the Eevised Statutes. Mr. Jus- 
tice Haklan said that altiiough that section had not been referred to in ar- 
gument he had not overloolied it, but that it was unnecessary to décide 
whether a conviction could be had under that section for the offense charged 
in the présent indictment. Even if it could, the punishment flxed by the 
judgment of the district court waa in excess of what section 3891 authorized. 
Wliether that section covered the case now before the court in any of its as^ 
p^cts could be best determined at the trial in the circuit court. 



A. F. FiKB Manuf'q Co. v. Clbveland Stonb Co. et al., (four cases.) 

(Circuit Courts, D. Massachusetts and D. New Hampshire, July 36, 1888.) 

1, Tbadb-Marks — Ikfringement— Injunction. 

Complainant and its predecessors had for many years manufactured and 
sold Scythe stones under the trade-marlîs "Lamoille, " "Green Mountain," 
" Black Diamond, " " Indian Pond, " " Magic, " and " Willoughby Lake. " De- 
fendants, having succeeded to a company which had contracted to purchase 
complainant's scythe stones for a séries of years,' refused to carry out that 
contract, but, having procured quarries near to some of complainant's quar- 
ries, were manuf acturing and selling scythe stones under the above names, ex- 
cept that they used In jjlace of "Willoughby Lake, " " Willoughby Kidge, " 
and in place of "Black Diamond," "Diamond Gem, " thèse names never hav- 
ing been used to designate stones taken from defendant's quarries. Held, 
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that a Dreliminary injunction would be granted reatraîning défendants' use of 
ail the names.whatever the décision might be were the question alone as to 
the terms "Willougbby Ridge" and "Diamond Gem."» 

8 8ahb. 

It cannot be said that the above terms, as applied to scythe stones, indîcata 
alone quality of the stones, but they must be held to indicate a sélection and 
care in manufacturing.^ 

8. Samb— Placin» Namb op Jobber on Abticle. 

That the manufacturers of scythe stones hâve sometimes put upon labels 
bearing their brand the names of jobbers to whom they hâve sold stones, doe» 
not show that any deceit has been practiced upon the public, because the pur- 
chaser obtained the same goods which be would hâve purchased if the name 
of the jobber had not been upon them. 

4. Samb— What will bb Protbcted— Gbographical Tebm. 

The manufacturer of goods, who has for many years used as a trade-mark 
the geographical terms " Lamoille " and "Willoughby Lake, " will be protected 
in their use as against eue who does not carry on business in the districts so 
designated. 

In Equity. On bill for injunction. 

Livemwre & M»h and Chase & Streeter, for complainant. 

Bowdoin S. Parker, for défendants. 

CoLT, J. By agreement of counsel the above cases were heard to- 
gether. The plaintiff asks fora preliminary injunction in each case. It 
appears that Alonzo F. Pike and his successor, the complainant corporar 
tion, hâve carried on the business of making and selling whetstones in 
Haverhill and Piermont, N. H., and Brownington and Westmore, Vt., 
since 1860, and that Alonzo F, Pike succeeded his father, Isaac Pike, 
who was engaged in the same business as early as 1827. The complain- 
ant has for a number of years, varying from five to twenty-eight, used 
as bfands upon its scythe stones the names "Lamoille," "Green Moun- 
tain," "Black Diamond," «Indian Pond," "Magic," and "Willoughby 
Lake," and the trade in stones so branded has been extensive. The re- 
spondent, the Cleveland Stone Company, succeeded to the business of 
the Berea & Huron Stone Company, of Cleveland, Ohio. The latter 
Company had entered into a contract with the complainant in 1885 to 
purchase its scythe stones under the above-named brands, among others, 
at certain prices, which was to continue until January 1, 1890. The 
défendants refused to carry ont the contract of the Berea & Huron 
Stone Company, but, hàving acquired a quarry in Piermont, N. H.^ ad- 
jacent to complainant, and another in Cummington, Mass., proceeded to 
manufacture and sell scythe stones, marking them with the brands sim- 
ilar to complainant's. It is not pretended by the défendants that they 
purchased the right to use either of thèse brands, and it does not appear 
that either of thèse brands had ever been used to designate stones taken 
from défendants' quarries at Piermont or Cummington, nor is there any 
suggestion in the eirculars or catalogues of défendants that their names 
mark a new kind or brand of stone. As suggested by complainant's 
counsel, no good reason is given by défendants for the appropriation of 
thèse brands, and the logical inference is that the défendant compauy in- 

> See note at end of case. 
v.35F.no.l2— 67 
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tended to represent to the public that it was makîng the same scythe 
stones which were made by the complainanl, and so obtain a part of 
complainant's trade. Under thèse circmastances the défendants must 
show a clear légal right to the use of thèse names, or an injunction should 
bégranted. 

As a matter of défense it is urged that the names or labels used by de- 
fendants are not the same as those employed by complainant. The de- 
fendants use the ideiitical names, "Indian Pond," "Lamoille," "Green 
Mountain," and "Magic," to dénote certain brands they manufacture and 
sell. In place of "Willoughby Lake" the title is used of "Willoughby 
Ridge," and in plaûe of "Black Diamond," "Diamond Gem." The 
Black Diamond has a peculiar octagonal shape, and the défendants' stone 
is eut in substantially the same shape, and called "Diamond Gem." 
While, if this case stood alone, there might be some doubt about it, as 
a part of the scheme of thèse défendants to pirate the more valuable 
brands of the complainant, if an injunction is issued against the use of 
the other names, 1 think this should be included, 

Another ground of défense is that thèse brands, as applied to scythe 
stones, are indicative alone of th« quality or grit of the stone. I do not 
think it can be said that thèse names only dénote quality, but I am sat- 
isfied that they aiso indicate a certain sélection and care in manufactur- 
ing. The évidence goes to prove that the names "Lamoille," "Black 
Diamond," "Willoughby Lake," "Green Mountain," and "Magic" hâve 
always indiçated stones manufactured by the complainant, or its prede- 
cessors or assigns, and the same is true for more than 25 years of the 
"Indian Pond" brand. There is some évidence that the complainant or 
its predecessors hâve sometimes put upon their labels bearing thèse 
brands the names of jobbers to .whom they hâve sold stones. In doing 
this no real deceit was practiced upon the public, because the purchaser 
obtained the same goods which he woijld hâve purçhased if the name of 
the jobber had Jiot been upon them . 

It is urged that "Lamoille" and "Willoughby Lake" are geographical 
terms. The défendants quarry stones 200 miles from Lamoille county 
and Willoughby Lake, and apply the names "Lamoille" and "Wil- 
loughby Ridge." Assuming that complainant cannot hâve a valid trade- 
mark in thèse names, which I do not décide, it seems to be well settled 
that a manutàçturer wiU be protected in the use of a geographical name 
as against one who does not carry on business in the district so desig- 
nated. Blackwdl v. DibreU, 14 0. G. 633, 3 Hughes, 160; Newman v. 
Âlwrd, 49 Barb. 688, 51 N. Y. 189. 

Upon the facts disclosed in thèse cases, which bear, it seems to me, 
etrongly against the défendants, I think the injunctions prayed for should 
be granted, and it is so ordeved. 

NOTE. 

TEABE-MiBKS— What Wokds MAT BB tTsBD. In the case of Chemical Works v. Muth, 
ante, 534, whleh was abill to restrain the use of the trade-mark " Acid Phosphate," 
HoBBiB, J., in disouBsing the question as to whatwords may be approprlated as a trade- 
mark, says: "The true test, it appears to me, must be, not whether the words are ex- 
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haustively descriptive of the article designated, but whether In themselves, and as 
they are coaiinonly ijsed by tUose who uuderstand their meaning, they are reasonably 
indicative and descriptive o( the thing intended. If they are thus reasonably descrip- 
tive, and not arbitrary, they cannotTae appropriated ïrom gênerai use, and become 
the exclusive property of any one. This rule is clearly explained and applied by 



Judge FoLOBif, apëaking for the court of appeals of New York lu the case of Câswell v. 
Davis, 58 N. Y. 2r ~ " ' " ...... . . . 



233. Hesays: 'lîor is theq^uestlonvphetherthenameused as atrade- 
mark wUl convey an exact notion of how to compound an article, so that one reading it 
wiU be able to make a like article. If the neoessary effeot is to inf orm the reader or 
hearer of the gênerai characteristics and composition of the thing, it is a name which 
may be used with equal truth by any one who bas made and offers for sale a thing coin- 
pounded of the same ingrédients, and who desires to express to the public the same 
facts. Nor does the coupling together, in a new combination, of words which before 
that had been used apart, and had entered into the common scientific vocabulary, give 
a right to the exclusive use of such combination, where it is indicative, not of origin, 
makér, use, and ownership alone, but also of (^uality and other characteristics.' " 

The words "Maryland ClubWhiskey, "arbitrarily chosen and used as a désignation by 
which a partioular whiskey waa to be known to dealers and the public, and not in them- 
selves indicating »ny partioular kind, çruality, or composition of whiskey previously 
well known to the trade, are a proper subject for a trade-mark, and the faot that such 
words hâve been applied only to a certain grade of whiskey manufactured by them, , 
thereby neoessarily distinguishing that from qther grades of goods of their ovro man- 
ufacture, does not invalidate the right to their use as atrade-mark. The words "Mary- 
land Club, " being the name of an institution and not of a place, the rule excluding the 
use of geographical uames as trade-marks is not applicable. Cahn v. Gottschalk, 8 N. 
Y. Supp. 13. 

See f urther, as to what will be protected as a trade-mark, Schneider v. Williams, (K. 
J.) lé Atl. Rep. 812, and cases cited in note. 



Wêstinghousb Electric Co. v. Son Elbctbic Co. 

(Circuit Court, D. Massachusetts, August 7, 1888.) 

Patents pok Inventions — iNFKrNGEMBNT — Disteibutobs of Electric Eh- 

BKOT. 

Letters patent No 351,589, granted October 26, 1886, to George Westing- 
house, Jr., assignée of Lucien Oaulard and John D. Gibbs, for improvements 
in methods and apparatua for the distribution and conversion of electric en- 
ergy by an arrangement of converters in séries, the spécification disclaiming 
any other arrangement, are limited to the séries System, and the use of the 
multiple arc System is not an infringement. 

In Equity. Suit for infringement of letters patent. 

Chauncey Smith, Frederick P. Fish, Thomas B. Kerr, and Hyde, Dîekîn- 
ton & Howe, for complainant. 

James E. MaynadieT, Robert S. Tayhr, and WiUiam A. Macleod, for de- 
fendant. 

CoLT, J. This suit is brought to enjoîn the défendants from infring- 
ing letters patent Ko. 351,589, granted October 26, 1886, to George 
Westinghouse, Jr., assignée of Lucien Gaulard and John D. Gibbs, for 
improvements in methods and apparatus for the distribution and con- 
version of electric energy. 

The case has been thoroughly and ably presented on both sides. The 
patent relates to that branch of the art of electric lighting known aa the 
"incandescent." The spécification states that the 
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"invention relates to the distribution of electrical energy for industrîal pur- 
poses; and it consists in an improved art or method, and an organization of 
apparatus, whereby tlie same is carried into effect, by means of which we are 
enabled to transmit from a central or supply station, through a main con- 
ductor, a primary electric current of comparatively small quantity but of high 
potential, aiid at a point or points more or less distant, where the said elec- 
tric energy is to be utilized, to transfer the energy residing in such primary 
current of hlgh potential into one or more secondary currents of lower poten- 
tial, but of greater quantity. * * * At a point where the electric current 
is to be utilized for any suitable purpose, — as, for instance, in one or more 
incandescent electric Jamps, — we place one or more secondary generators or 
converters, as shown at G in Fig. 1. The gênerai principle of our secondary 
generator is analogous to that of the well-known inductorium, or induction- 
coil, withthis exception, that> while the Induction -coU has heretofore usually 
been employed to transfer electric energy from currents of low potential and 
great quantity into currents of high potential and small quantity, the func- 
tion of the secondary generator or converter, as applied in our invention, is 
precisely the reverse of this, namely, to transfer electric energy from cur- 
rents of high potential to currents of low potential and inereased quantity. 
We hâve constructed converters foraffecting tliis reâult in a varlety of fonns, 
ail of which involve the same principle. * * * ïhe most important and 
characteristic feature of onr invention ia that which renders it possible to 
make use of alternating and equal positive and négative currents of moder- 
ate quantity, but of very high potential, in the primary or main line circuit, 
and to couvert thèse into secondary or induced currents of much greater 
quantity, but of correspondingly lower potential at the place of consumption, 
which secondary circuits are employed to do the required work. * * * 
Any required number of converters of the gênerai construction described may 
hâve their primary circuits united with or included in the conductors leading 
from the primary generator. The manner of Connecting such converters, 
whether in sériée, multiple arc, multiple séries, or otherwise, will be under- 
stood by those skilled in the art to which our invention relates without the 
necessity of f urther explanation. " 

The spécification then says that one arrangement is indicated in Fig. 
3 of the drawings, which shows an arrangement of converters in sé- 
ries. Then follows this disclaimer: " We do net herein claim the con- 
nection of the converters in the line in any other arrangement than 
we hâve illustrated in the drawings." Fig. 3 of the drawings shows 
an arrangement of converters in séries. The défendants connect their 
converters in what is known as the "multiple arc System," which is 
quite différent in construction and mode of opération from the séries Sys- 
tem. There are five elaims in the patent, the first being for the art or 
method, and the remaining four elaims for the apparatus. 

The first question wliich arises relates to the proper interprétation of 
the patent in view of the disclaimer. Undoubtedly, as originally drawn, 
the patent was intended to cover ail forma of converters which trans- 
ferred electric energy from currents of high potential to currents of low 
potential and inoreased quantity, whether connected in séries, as indi- 
cated in Fig. 3 of the drawings, or in multiple arc or otherwise. The 
patent-office refused to grant so broad a patent, and instructed the ap- 
plicants that, in order to avoid an interférence, they must confine the ar- 
rangement of converters to the séries System; that being the arrangement 
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shown in the article in Engineering, of March 2, 1883, which the ap- 
plicants declared contained a description of their invention. Thereupon 
the disclaimer was inserted. An examination of the file-wrapper and 
contents discloses that the patent-ofSce believed this patent should be 
limited to the arrangement of converters in séries, and that this was sup- 
posed to hâve been eflfected by the disclaimer, otherwise an interférence 
would havè been declared, The patentées avoided such interférence by 
inserting the disclaimer, and it is too late now to say that the disclaimer 
means in effect nothing. If we construe the patent to cover broadiy a 
dynamo producing alternate curreuts of high pot«ntiaI with a single re- 
ducing converter, then the disclaimer is meaningless, because such con- 
struction would embrace converters connected in multiple arc or other- 
wise. The 'patent states that the invention is for a System ofelectric 
distribution. The true scope, therefore, of the invention is not eonfined 
to one converter, but to several converters arranged in a System; and, 
when the patentées disclaim ail Systems but the séries, they should be 
held to it. 

As we hâve said, Gaulard and Gibbs déclare that the invention cov- 
ered by the patent in suit is found in the article in Engineering, of 
March 2, 1883. The défendants deny that the article describes convert- 
ers which transform the current from high potential to low. Whoever 
may be right, it appears quite certain that the high potential of the pri- 
mary, and the low potential of the seeondary, or the long thin primary 
wire, and the short thick seeondary wire, which become so important 
in the patent under considération, are not specifically described or shown 
with clearness in the article in question. The System described in the ar- 
ticle was a geneml one, and was intended to meet the conditions laid 
down in the Bnglish electric-lighting act, which provided that the " un- 
dertakers " shall not prescribe to householders and others, to whom they 
supply the current, the use of any particular kind or form of lamp. The 
Gaulard and Gibbs invention has a twofold object, says the article: 
"Firstly, it aims at reridering it practicable for undertakers to supply 
current at the most economical potential permitted by the terms of their 
provisional orders; and, secondly, it is intended to make the user inde- 
pendent of the producer, and to enable him to apply the current he re- 
ceives to anypurpose he may please, such as arc lighting, incandescence 
lighting, the génération of power or of beat." If the article does show a 
converter which transforme electric eiiergy from high potential to low, 
it is évident that Gaulard and Gibbs did not at this time regard this as 
a great discovery, or it would hâve been more clearly indicated. Un- 
doubtedly, the article was intended to outline a gênerai System to sup- 
ply to customers currents of high or low potential, as might be desired, 
by means of converters connected in séries based upon the principle of 
the Rhumkorff coil; but that this was to be aecomplished by means of 
a primary current of high potential, and seeondary currents of low, is 
not apparent. Further, if the reducing converter, now made so impor- 
tant, was discovered by Gaulard and Gibbs, in March, 1883, and con- 
Btituted such a great invention, why did it not form the subjectrmatter 
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of their subséquent American patent of April 29, 1884, and Britisli pat- 
ent of September 13, 1882? Thèse things go to prove that the promi- 
nence given to the reducing converter in the patent in suit was based 
upon something else than the article in Engineering. I am led to think 
that it was based upon the fact that, between the date of the article and 
the date of the patent in suit, other inventions had corne to liaht, and 
that it was thèse improvements which induced Gaulard and Gibbs to set 
up the claim they make in their last patent. 

In the patent granted to E. Thompson, July 14, 1885, the converters 
are arrangea in séries. The object of the invention was to provide a 
safety-switch for the converters, but we there find described the primary 
or main current of high potential and the secondary current of low po- 
tential. The spécification says: "The secondary coil is wound with 
such coarse wire, and the lamps used therewith are of such low volt po- 
tential, as not in itself to produce dangerous discharges or shocks." 
Thompson seems to take it as a matter of course, in view of the prior 
state of the art, that there was no invention in réduction from high po- 
tential to low through a converter. But the most important improve- 
ment was made by Zipernowsky and Déri, in their English patent of 
March, 1885. This patent describes minutely a System of distribution 
by induction through potential-reducing converters combined in multiple 
arc, and it includes an alternating-current dynamo generating a current 
of high potential. We see, then, that the state of the art in 1883, when 
the article in Engineering was written, and in 1886, when the patent in suit 
was issued, was quite différent. It beeame very important, therefore, 
for Gaulard and Gibbs to obtain a patent for a single reducing converter, 
however it might be combined with others in a System. I think the 
importance given to this point in the patent an effort to expand the real 
invention of Gaulard and Gibbs as contained in the article in Engineer- 
ing, and that the patent-office intended, and did, in effect, limit the 
patentées to ail they were fairly entitled to, namely, the arrangement of 
their converters in séries in a System of electric distribution. 

But assuming that our interprétation of the effect of the disclaimer is 
wrong, and that Gaulard and Gibbs are entitled under their patent to 
claim the exclusive right to a converter which transfers energy from high 
potential to low in combination with a dynamo producing alternating 
currents, can so broad a claim be sustained in view of the prior state of 
the art? To uphold this position, of course, Gaulard and Gibbs bave 
to go back to the article in Engineering of March 2, 1883, as the date 
of their invention, because this form of converter, in combination with 
an alternating dynamo, is clearly shown, as bas been observed in the 
Thompson and Zipernowsky and Déri patents of 1885. But, admitting 
that the date of the invention was March 2, 1883, I bave much doubt 
whether Gaulard and Gibbs could obtain a lawful patent for so broad a 
daim. The counsel for the plaintiffs, in his closing argument, admils 
that the induction coil or inductorium or converter, in its gênerai sensé, 
as a device used for taking off from the Une at différent points a portion 
of the electric energy, whether of the same or higher or lower potential, 
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was well known. The article in Engineering states that the secondary 
generator or converter was based upon the same principle as the Rhum- 
korff coil. In the English patent granted to Paul Jablochkoff, Novembei 
9, 1877, we find described a System for producing and dividing electric 
lights, which consisted in carrying a main alternating current round an 
unbroken circuit, and transferring its energy by means of induction coils 
to consumption circuits at the points where it was to be used. The con- 
verters are placed in séries, with one or more lamps in the secondary of 
each converter. But it is said that Jablochkolf contemplated a conver- 
sion from low to high potential, the reverse of Gaulard and Gibbs. At 
the same time it was well known that the converter would transfer en- 
ergy from high to low, or low to high, as the primary wire was longer 
or shorter. Was it invention for Gaulard and Gibbs simply to reverse 
the coUs and transfer the energy from high to low? In the English pro- 
visional spécification of Edwards and Normandy, November 13, 1878, 
the inventors proposed to use either interrupted 'or alternating currents 
with a converter near every place where the light is to be produced. The 
spécification says: 

"At or near every point where it is requirèd that a light shall be produced, 
we arrange a coil (or séries of coils) of insiilated, metallic wire or ribbon, 
(preferably surrounding a bar or wires o£ soft iron,) through which coil or 
coils the current from the principal wire first described can be passed when 
desired, or eut off by means of a key or lever. Eound or adjacent to each 
coil of iusulated wire described we form one or more secondary coils of insui 
lated, metallic wire or ribbon, arrangea so that tbe passage of the rapidly in- 
termittent current of electricity, as described, through the primary coil or 
coils, générâtes a corresponding amount of electricity in each of the secondary 
coils. * * * In order to facilitate the production of the induced electric- 
ity, and to diminish its intensity and increase its quanity, we prefer making 
the coil 01 coils in which the electricity is induced of a number of insulated 
wires or ribbons made up into a bnndle or rope, the ends of the wires or rib- 
bons at each end of the bundle or rope being in metallic contact with each 
otber, which united ends are then joined to the conductor conveying the in- 
duced electricity." 

Hère is found distinctly stated the principle of a réduction from high 
potential in the primary to low potential and increased quantity in the 
secondary, which Gaulard and Gibbs assert is their great discovery. 
The patent to J. B. Fuller, November 26, 1878, is for an improvement 
in induction apparatus for lighting by electricity. This invention em- 
braces converters arrangea in séries like those of the patent in suit to be 
operated upon by an alternating current. It is not stated whether the 
potential is to be raised or lowered in the converters, but the dmwings 
appear to indicate that it was to be raised. In the English provisional 
spécification of J. H. Johnson, December 24, 1878, while the inventer 
contemplated the rising of the potential in his converters, yet he says: 
"The apparatus may be connected together * * * in such manner 
as to augment either the tension or the quantity of the current." Thomas 
A. Edison took out a patent May 29, 1883, (the application having 
been filed August 14, 1882,) for an apparatus for translating electric cur- 
rents from high. to low tension. In his invention he uses a coutinuous 
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current of high tension în the main circuit, and rediices it to a continu-, 
ous current of low tension in the secondary circuit. 

This incomplète review of the prior state of the art would seem to 
show that at the date of the article in Engineering there was no inven- 
tion in a single Converter which transferred energy from high to low po- 
tential, as distinguished from a conversion from low to high. It seema 
to hâve been assumed in prior patents, as a matter of common kaowledge, 
that, by the Javvs governing the inductorium, or converter, the electric 
force transferred could be either of the same potential or of greater or 
less, as niight be desired. It required something further, something 
that might be caUed invention, to solve the problem of a successful Sys- 
tem for electric distribution. Gaulard and Gibbs undoubtedly believed 
that in the article in Engineering they unfolded to the world a descrip- 
tion of a successful System. So far as their System was a new invention, 
and is found incorporated in the patent in suit, they are entitled to be pro- 
tected. But they are expressly limited by their disclaimer to the séries 
System, and therefore the défendants, who use the multiple-arc System, 
do not infringe. Without entering further into the défenses raised, I 
am satisâed, for the reasons given, that the bill should be dismissed. 



ThomsoNpHouston Electric Co. v. Citizens' Electric Light Co. et al. 

{Circuit Court, D, Massachusetts. August 14, 1888.) 

Patents for Inventions— Anticipation— Regulàto^s fok Dynamo Machines. 
Letters patent No. 238,315, granted March 1, 1881, to Elihu Thomson and 
Edwin J. Houston, for a regulator for dynamo machines, controlling auto- 
matically the strength of the electric current by adjusting the commutator so 
as to keep the current constant, are not anticipated by letters patent No. 
323,659, granted to the same persons for an automatic adjuster for commuta- 
tor brushes on magneto-electric machines, whereby an adaptation to varia- 
tions of circuit résistance is secured by adjusting the commutator so as to 
keep the current at its maximum value. 

In Equity. 

B, F, Thurston and Livermore & Fïsh, for complainant. 

Chauncey Smith, Edmn H. Brovm, and E. W. Burdett, for défendants. 

CoLT, J. This suit is brought for the infringement of letters patent 
No. 238,315, granted Elihu Thomson and Edwin J, Houston, March 1, 
1881, for improvements in current regulators for dynamo-electric ma- 
chines. The spécification says: 

"The object of our invention is to provide improved means for controlling 
automatically the strength of an electric current flowing over a circuit com- 
posed of a dynamo-electric machine and one or more electric lamps, or other 
appliances, through which the current passes, and to obtain said control with- 
out the introduction of résistances as such, and without varying the speed or 
fleld of the dynamo-electric machine, and at the same time, if desired, to util- 
ize the réaction prineiple for the magnetization of said dynamo-electric ma- 
chine, or, iu othtT words, to cause the current generated to pass through the 
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fleld-magnet coils. We accomplish thèse résulta at tlie same time that the 
power expended to drive the dynamo-electric machine varies directly in ac- 
cordance with the chatiged résistance of its circuit, being less as the résist- 
ance is less, and greater as the résistance is greater. * * * In the im- 
proved System of opération provided by our présent invention, we possess the 
ability to eut eut lamp after lamp from circuit, and yet maintain a uniform 
eurrent strength in the remaining lamps, and economy of motive power pro- 
portional to the diminished résistance, while the normal light-giving power 
of eaeh lamp not eut out is raaintained, and an absence of heating or neces- 
sity for any other adjustments than those at the commutator of the machine 
obviated. Thèse adjustments are preferably made automatic, for we flnd that 
with the commutator used by us, as herein specified, a proper adjustment of 
the commutator being effected when a certain résistance is in circuit, a simi- 
lar adjustment will, when the résistance is changea, give the same eurrent. 
In our System we hâve eroployed a dynamo-electric machine in which the 
commutator is constructed of three insulated segments of a ring connected to 
three armature-coils. The collecting-brushes applied to said commutator are 
supported so as to be movable around the commutator, without changing the 
relative positions of the two collectors. This movement of the collecting- 
brushes is well known in the art. * * * We find in practice, moreover, 
that we obtain with this automatic régulation of the carrent strength an in- 
dependence of speed variations in the machine, it being only neeessary to so 
adjust the speed of running that when the speed is at its lowest the machine 
shall yet be sufflcient in power to maintain the number of lights placed in its 
circuit. We are therefore able to operate successfuUy under conditions of 
motive power variations that hâve hitherto been recognized as fatal to stead- 
iness of light obtained. In United States patent No. 223,659, January 20, 
1880, before referred to, we hâve described a means of autoraatieally adjjnst- 
ing the commutator collectors of dynamo-electric machines, which method is 
adaptable to the présent case of cuirent régulation. * * * Our présent 
method of operating, therefore, so far as it relates to automatic régulation, is 
based upon the same principles of opération as our previous invention; and 
it consists in an improved construction and mode of useof the apparatus em- 
ployed in patent No. 223,659. We claim; (1) In a eurrent regulator for a 
dynamo-electric machine, the combi nation of a de vice responding to changes 
in the main or generated eurrent, a shifting commutator for said machine, 
and mechanism controUed by said responsive deviee to shift the commutator 
to those positions where the eurrent taken up by said commutator shall be 
constant. (2) In a eurrent regulator for a dynamo-electric machine, au elee- 
tro-magnetic deviee acted upon by variations in the main or generated eur- 
rent, an adjustable or shifting commutator for the machine, and mechanism 
controUed by said electro-magnetic deviee to adjust the commutator to those 
positions where the main or generated eurrent taken up by said commutator 
shall be constant." 

The main défense in this case is that the prier patent No. 223,659, 
issued to thèse coraplainants, is an anticipation of the patent in suit. 
Upon careful exaini nation of the two patents, in connection with the tes- 
tinionj' of experts and the able arguments of counsel, I cannot agrée 
with the position taken by the défendants. The object of the two pat- 
ents, as disclosed by their titles, is différent. The patent in suit is for 
a eurrent regulator for dynamo machines; the earlier patent is for an au- 
tomatic adjuster for commutator brushes on magneto-electric machines. 
Current régulation, or "to provide improved means for controlling auto- 
inatically the strength of the electric current," is the object of the patent 
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in suit; while the object of the prior patent was the construction of an 
automatic adjuster for commiatator brushes, " whèreby an automatic 
adaptation to variations of circuit résistance is secured, and the buming 
and destructive effects of false adjustments obviated." The design of the ■ 
présent patent is to adjust the commutator to those positions which shall 
keep the current constant; the design of the prior patent was to adjust 
the commutator so as to keep the current at its maximum value; or, in 
other words, to adjust. the brushes so that their contacts with the com- 
mutator segments should be at the neutral points, by which means the 
difficulty from "sparking would be reduced to a minimum. It is true 
that the means employed in both patents to accomplish thèse différent 
résulta bear a close relation to each other. The patentées déclare that 
the earlier method described is adaptable to the présent case of current 
régulation, but they also say that their présent method consists in an 
improved construction and mode of use of the apparatus employed in 
the prior patent. To construct an automatic adjuster which shall avoid 
sparking or leakage by bringing the brushes in contact with the commu- 
tator-segments at the neutral line, or the points of the maximum différ- 
ence of potential between tlie segments, and therefore of maximum cur- 
rent, may be an important invention, but it is certainly quite a différent 
invention to adjust the brushes of the commutator to positions which 
shall keep the current constant, independently of the question whether 
the brushes touch the segments at the neutral points, or whether spark- 
ing is avoided. 

It is said that the présent invention is shown in Figs. 1 or 2 of the 
earlier patent. The testimony of défendants' experts seems to find the 
invention described in Fig. 1, while the learned senior counsel for dé- 
fendants apipears to reject this contention, and tums to Fig. 2 as ah an- 
ticipation of the patent in suit. I do not find in Fig. 2 of the earlier 
patent the CQOibination of mecjîànism which forras the subject-matter of 
, the claims of the patent now under considération. I do not find that 
" which constitntes the important thing in the présent invention, namely, 
the respohsive device responding to changes in the main or generated 
«urreht. lû respect to Fig. 1, the most that can be said is that it im- 
perfectly degcribes that which was perfected in the subséquent patent 
now in controversy It seems to me, in other words, that the language 
of tbe spécification is strictly accurate where it déclares that the présent 
invention " consists in an improved construction and mode of use of the 
apparatus employed in patent No. 223,659." 

Upon the subject of infringement I bave no doubt. The question is 
not as to the form of dynamo the défendants may use, or whether their 
inachine may be adjusted by hand to avoid sparking, but the question 
is whether they use the complainants' invention by the employment of 
substantially the same means to accomplish the same resuit, namely, 
th« régulation of the current by means of a device responding to changes 
in tbe main or generated current, and this the complainants bave shown. 
Let a decree be entered as prayed for in the bill. Decree for complain- 
ants. 
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The Scotia. 

Mills v. The Scotia. 

TwEEDY et al. V. Same. 

(District Court, S. D. N&è York. August 8, 1888.) 

1. Maritime Liens— Supplies— Bbitish Vessbi,— Law op the Flao. 

The tacit lien for supplies furnished to foreign vessels is created, where it 
exists at ail, by the maritime law, not by the master's will. It dépends wholly 
on the law of the place, not of the vessel's flag. The gênerai maritime law 
gives such liens to material-men for necessaries furnished to a foreign vessel 
on the order of the niaster. 

8. Same— ÈNGLisH Law— Mastbb's Authoritt— Les Loci Contracttjs. 

Though the English law gives no such lien, this does not affect the appli- 
cation of the gênerai maritime law to British vessels in other countries, nor ' 
abridge the authority of British masters to obtain necessary supplies by sim- 
ple contract in foreign ports where the law créâtes a lien, nor prevent such 
lien from attaching. Many English cases recognize thç validity of such for- 
eign liens. Sembl , by the continental maritime law çompliance with the Ux 
loci contracius is sufflcient. 

8. Samb— Pbiob MonTaAGBS. 

8upply-men in New York and Hayti, who there furnish necessaries to a 
British ship on the master's order and on the crédit of the ship, hâve mari- 
time liens tJtierefor which talie precedence of prior mortgages. 

In Admiralty. Libel for supplies. 

In the first above libel the sura of $581.63 was claimed for necessary 
supplies furnished in Deeember, 1886, at the port bf N3<y York, to the 
steam-ship Scotia, of Glasgow, Scotland. In the second case the claim 
is for similar advances made on account of the vessel at Hayti. Upon the 
arrest of the vessel in thèse suits, the mortgagees, under a mortgage 
made prior to the date of the supplies, intervened as claimants, and re- 
sisted the alleged liens on the ground that the mâster had no authority 
to créa te them; that the limita of his authority in the business of the 
ship are determined by the law of the flag, that is, in this case, by the 
law of Great Britain, and that by that law the master had no power to 
croate liens on the ship, except by bottomry; and that consequently in 
thèse cases no maritime lieiis existed. It was admitled that, except foi 
that objection, and according to our own law, and the law of Hayti, 
which is similar to that of France, a maritime lien woidd bave arisen in 
each case. 

Wing, Shoudy & Putnam, for libdant Mills, 

E. E. Fitzgerald, for libelants Tweedy dal. ' 

George A. Black, for claimants. 

Brown, J. The resuit of thé long controversy în England betweén 
the courts of eommon law and the courts of admiralty was to curtail 
the latter of their jurisdictibn to a lai^e degree. Since then the mari- 
time liens recognized in England hâve been comparatively few; and 
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some of thèse rest only upon récent statutes, the construction of which 
haa been variable and doubtful. No lien is recognized for breach of 
contracts of oarriage under charter-parties or bills of lading, nor for dam- 
ages to goods carried on board sbip, ivor for goods undelivered, lost, or 
destroyed. Morewood v. Enequist, 23 How. 494; The Prince George, 4 
Moore, P. C. 21; TheVictoria, 12 Prob. Div. 105, (1887.) The chief 
maritime liens recognized are for wages. salvage, bottomry, and collis- 
ion. It w'as at one time supposed that maritime liens for supplies fur- 
nished to British ships in British ports ont of England were still upheld, 
{Mms&y V. Christie, 13 Ves. 694j Ex parte Halkett, 3 Ves. & B. 185; 3 
Kent, Cîomm. *169;) and this view probably had soxiie influence in 
moulding our own law so as to admit liens for supplies furnished in 
other States, though refused for supplies furnished in the ship's home 
port, (TAe Éagle, Bee, 78; The New Jersey, 1 Pet. Adm. 227, note; The 
Jérusalem, 2 Gall. 349.) But it is now declared, and seems well settled 
in the English law, that material-men hâve not, and "never rightfuUy 
did hâve," any maritime lien for supplies furnished within English ter- 
ritory, either to British or to foreign ships. "The case of The Neptune," 
(3 Knapp. 94,)says Dr. Lushington, {The Herzogin Marie, 1 Lush. 294,) 
"swept away the last vestige of such a lien." Although the statutes of 
Victoria bave now restored to the English courts of admiralty most of 
their ancient jurisdiction, those statutes, as now construed, bave not, as 
bas been sometimes supposed and stated in fhe comments of our courts 
on the English law, reinstated maritime liens to a corresponding degree, 
but only to a very limited extent. In favor of material-men, there is 
no true maritime lien at ull, that is, a right that exists from the date of 
the supplies; but only a statutorj'^ lien, carefully distinguished from the 
former, enforced in rem, indeed, in the admiralty courts, but operative 
only from the time of the arrest of the vessel; in other words, a statutory 
right merely to arrest the vessel, and to proceed against her to enforce a 
Personal debt of the owners that was not previously any lien upon the 
vessel at ail. The Neptune, 8 Knapp, 94; The Pacific, Brown & L. 
243; The Henrich Bjom, 11 App. Cas. 270; The Ru Tinto, 9 App. Cas. 
356; The Pièce Superiore, L. É. 6 P. C. 482. Yet by the décisions in 
the cases of The Mary Ann, L. R. 1 Adm. & Ecc. 8, The Fairport, 8 
Prob. Div. 48, and The Sara, 12 Prob. Div. 158, it is held that, under 
the phraseology of the admiralty court act of 1861, the master bas a true 
maritime lien, not only for his wages, but also for the cost of necessary 
supplies that he bas procured for the ship, and for which he bas made 
himself liable, even though he has not yet paid for them, and though a 
lien for tbe same supplies is denied to the creditor who furnished them. 
Such is at this moment the peculiar and anomalous condition of the 
English law as respects maritime liens. 

The defendant's contention is based upon some language found in the 
opinion of Mr. Justice Story in Pope v. Nickerson, 3 Story, 465, quoted in 
the case of The Woodland,7 Ben. 110, 14,Blatchf. 499, to the effect that a 
master'a authority is limited by the law of the ship's home, and upon the 
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English décisions that a master can create a lien for supplies by bottomry 
only. Stainbanh v. Fmning, 11 C. B. 51. The same point was made in 
the precisely analogous case of The Mdita, 3 Hughes, 494, 498, and, on 
considération, overruled. If this contention were sound, then, under the 
plea that an English master had no authority to contract a lien except in 
accordance with English law, the English law of liens, as respects British 
ships, would supersede the law of ail other countries, even as to con- 
tracts for supplies, and as to other transactions made and to be performed 
within the exclusive jurisdiction of the latter. Not only liens for sup- 
plies, but liens for freight, for damages to cargo, for non-delivery, or 
short delivery, and for bad stowage, or other négligence in the perform- 
ance of the ship's duties, would ail be annulled, as respects British 
ships, in the tribunals of every other country. The gênerai maritime 
rule that the ship is bound to the goods, and the goods to the ship, would 
be pro tanto abrogated. I do not find that the tribunals of any country 
in which the gênerai maritime law prevails hâve ever extended any such 
exemption to British ships, or to the ships of any other country whose law 
was exceptional and peculiar, except in cases where the litigation had 
respect to persons or transactions whoUy belonging to the latter, in which 
case the foreign law was justly applicable on principles of comity. In 
our own country, since the décision in Pope v. Nickerson, not only many 
décisions upholding liens for supplies to British ships, but the common 
practice in innumerable other cases sustaining liens for loss, damages, or 
injury to cargo, shows that the principle contended for by the défendant 
has no place in our jurisprudence. The Walkyrim, 3 Ben. 394, 11 
Blatchf. 241; The Eliza Jane, 1 Spr. 152: Tlie Sdah, 4 Sawy. 40; The 
Mdita, 3 Hughes, 494. 

1. The lien or privilège in ail thèse cases is not properly created by 
the master at ail; nor does it rest merely upon his authority. It is 
created by the law of the place of the transaction. Where the law gives 
the lien, the niaster's authority is, therefore, not in question, save as re- 
spects his right to do those acts, or to make those contracts, to which 
the law of the place attaches the lien. In the case of The Young Me- 
chank, 2 Curt. 404, 410, Mr. Justice Cortis says the lien "is an appro- 
priation made by the law of a particular thing as security for a debt or 
claim; the law creating an incumbrance thereon. * * * It is a real 
and vested interest in the thing, constituting an incumbrance placed 
thereon by opération of law, [page 418.] * * * They subsist and 
bind the property * * * ^^y opération of the law which créâtes 
them, and fixes them on the property at the moment when the debts are 
incurred." Citations to the same effeet might be added almost indefi- 
nitely, See, per Story, in The Nestor, 1 Sum. 84; The General Smith, 
4 Wheat. 438, 444; per Betts, J., in The William and Emmdine, Blatchf. 
& H. 66, 70; per Wabk, J., in Davis v. GhiLd, 2 Ware, 81. The lan- 
guage of the maritime codes is similar, of which that of France is a type, 
fipecifying "those debts that the law déclares privileged." Code Corn. §§ 
190,191. So the Roman law, "priyi/egiium Aotei." Abb.Shipp.tl42, 
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note. Thèse iihplied liens, therefore, if they exist at ail, exist by virtue 
of the law applicable to the transaction, whether of contract or of tort. 
The law créâtes such liens iu the interests of commerce, whether for the 
benefit of the ship, or of the freighter or créditer, or of the party injured 
by the ship's négligence or wrong. That law must therefore be enforced 
within the limita of its jurisdiction. 

2. The master, by the English law, as well as by the law of every 
other country, bas authority in foreign ports to contract generally, and 
by simple contract, for necessary supplies. Nowhere has necessity, as 
the foundation of the master's gênerai authority, been more forcibly 
stated than in the judgments of Lord Stowell. In the case of The 
GraMtudine, 3 C. Rob. 240, 266, speaking of the master's authority, he 
says: "Necessity créâtes the law. It supersedes the rules; and what- 
ever is reasonable and just in such cases is likewise légal." See The 
Mia Bkike, 107 U S. 418, 428, 2 Sup. Ct. Rep. 692. As the master's 
authority to procure supplies by simple contract, in the necessities of 
navigation, is undoubted, a lien upon the ship therefor, created and 
given by the law of the place of the transaction for the security of the 
materiai-man, tnust take effect according to the lex hà in a suit brought 
there to enforce payment, unless the parties actually or presumably con- 
tracted with , référence to some différent law, or uoless the ship is en- 
titled to exemption from the lex loci upon some principle of international 
law or comity. Though public vessels are thus exempt, there is no 
principle and no presumable intention upon which private ships can 
claim similar exemptions upon simple contracts for supplies that are 
made and are desigiïed, as in this case, to be completèly performed within 
the country and the jurisdiction where the supplies are furnished. For- 
eign ships, like foreign citizens while dealing in another country with 
its citizens, owe it a temporary allegiancQj and, as respects such contracts, 
they are subject to the law of that jurisdiction, and to ail the securities 
and remédies that the Ux loci gives. Story, Conii. Law, §§ 322-328, 
401-423, b, d, 575; Whart. Confi. Law, §§ 317, 324-358, 444, 473; 2 
Dufour, Droit Mar. § 818; 1 Desjardins, Droit Mar. § 104; 1 Valroger, 
Corn, du Code, §§ 38, 90, 436, 442. They are subject to a maritime 
lien, for the debt, when the local law créâtes such a lien, precisely as 
they are subject to attachment on mesue process in à common-law action 
against the owners for the same debt, when the local law gives the right 
of attachment. It is the same as regards liens imposed by the local law 
for compulsory pilotage, for harbor dues, for the non-observance of quar- 
antine régulations, or other penalties for the master's delinquencies. 

In contracts to be performed elsewhere, such as contracts of affreight- 
ment, and of bottomry, other considérations arise as to the law applica- 
ble to the transaction; depending upon the reasonable or presumed in- 
tention of the parties, the conveniences of commerce, and the justice of 
the case. See 27te Brantford OUy, 29 Fed. Rep. 373, 383-396, and cases 
there cited. Whether a lien created by the local law shall be recognized 
and enforced in another country upon the res when found and seized 
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there, dépends upon the law of comity. If the law of the latter coun- 
try does not recognize any similar liens, as between its own citizens, it 
will not ordinarily enforce the foreign lien in favor of a foreigner to the 
préjudice of its own citizens. Liens and privilèges, when enforced in 
other countries than in those by whose laws they are created, are largely 
treated as remédies; and, unless affecting foreigners alone, take rank ac- 
cording to the law of the forum. Story, Confl. Law, §§ 323, 423, 6, d; 1 
Desjardins, Droit Mar. § 104; Whart. Confl. Law, §§ 324, 335-348. 

3. The cases of Stainbanh v. Fenning, 11 C. B. 51, and Same v. Shep- 
ard, 13 C. B. 418, hâve no application to the présent case; for no ques- 
tion in either arose on the local law, because the supplies in those cases 
were furnished to British vessels in British ports; and in each case the 
only question was whether the master, in a port where the law created 
no lien, could himself create one; and it was held that he had no au- 
thority to do so, exceptin the for m of regular bottomry. Mr. Justice 
Cdrtis points out in Thomas v Osborn, 19 How. 22, 28, that thèse En- 
glish décisions had no référence to the effect of a local law creating the 
lien. Hère, on the contrary, the only question is whether our maritime 
law fails to take effect in creating a lien for supplies furnished hère on 
the ship'a crédit, simply because the vessel happens to be British, and 
because the British courts hold that the master cannot create such liens 
except by bottomry. If so, the laws of every country, as respects liens 
and privilèges on foreign ships, would dépend, for their force, even within 
their own dominions, upon the assent of other nations, — a principleat 
wariwith the independence and equality of sovereign states. So, in case 
of The Woodkmd, supra, which is much relied on by the défendants, the 
action was based wholly upon an alleged express lien created by a British 
master, by a draft given at St. Thomas, for repairs, and expressed to be 
"recoverable against the vessel, freight, and cargo." I hâve carefully ex- 
amined the record in that case. Neither the libel, the answer, nor the 
record of the trial shows any daim of lien under the law of St. Thomas. 
The action was brought by an indorsee of the draft, who relied solely upon 
its terms, and on his rights as a bona fide indorsee of the draft, notwith- 
standing the fraud and collusion between the original parties. The case 
has, therefore, no application to the présent. On argument of the ap- 
peal in the suprême court (104 U. S. 180) it would seem that an attempt 
was made to sustain the lien under the law of St. Thomas. The court, 
in its opinion, after stating that the draft did not create any express lien, 
deals with the facts at considérable length, in order to show that the ves- 
sel in truth owed the supply-men nothing, and hence coulé not be sub- 
ject to an implied lien under the gênerai maritime law; a needléss task, 
if the defendant's contention in this case is sound. The opinion implies 
and présupposes that a lien by the fer lod would hâve existed had any- 
thing remained unpaid that was really owed by the ship for the supplies. 
In the subséquent case of The Jvlia Blake, 107 U. S. 418, 426, 2 Sup. 
Ct. Rep. 692, also, the suprême court was not prepared to adopt the 
theory there, as hère, coutended for, that the master 's authority ia a 
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foreign port was to be determined by the law of hîs own country, "rather 
than by the gênerai maritime law, or the law of the place of the transac- 
tion;" and the inference from the language of Mr. Justice Geay, in Watts 
V. Camws, 115 U. S. 353, 362, 6 Sup. Ct. Rep. 91, is that the gênerai 
maritime law should détermine such questions, rather than the excep- 
tional and peculiar law of a single country. 

The suggestion of Stoby, J, in Pope v. Nickersm, 3 Story, 480, 483, 
that the master's authority is "limited to the express instructions of the 
owner or thé law of the country where the ship belongs," is much nar- 
rower than his previous exposition of it in the same case, (page 477,) 
namely, as "limited by the express or implied authority derivable from 
the laws of the country, or the usage of the trade, or the business of the 
ship, or the instructions of the owner." The authority to be implied 
from the usages of the trade and the business of the ship would seem 
reasonably to include ail those rights and acts customarily exercised and 
performed by ship-masters in the ports to which they are sent by the 
owner to deal, or to which they may be forced to repair in the contin- 
gencies of the voyage, that is, such as are authorized by the gênerai 
maritime law, irrespective of any peculiar or exceptional restrictions be- 
longing to his own country, which foreigners are not presumed to know, 
and are notrequired to ascertaîn. Searight v. (Mbraith, 4 Dali. 327. 
Under the gênerai maritime law there is never any such alternative as 
bas beén sometimes supposed, viz., either freedom from foreign liens, or 
an unlimited authority in the master, whereby owners might be ruined 
by his contracta abroad ; for the same maritime law equally protects the 
owner by its limitation of his responsibility to the needs of the vessel, 
and to the value of the ship and freight. Naylor v. Baltzell, Taney, 58. 

In no case that I hâve found bas there been any final adjudication in 
opposition to the gênerai maritime law, restirg upon the narrow limita- 
tion of the master's authority hère contended for. In the case of Uoyd 
v. Chlibert, L. R. 1 Q. B. 115, it is a significant fact, not only that the 
décision itself was in accordance with the gênerai maritime law, but that 
in the décision of the appeal in the exchequer chamber no countenance 
was given to the alleged controUing force of the mère law of the ship's 
flag, on which the décision below had'proceeded ; and the affirmance 
was upon wholly independent considérations. Pages 120, 129, 130. 
Subséquent authorities, both English and continental, do not support 
this narrow contention. See citations in The Brantford City, 29 Fed, 
Rep. 373, and Whart. Confl. Laws, §§ 335, 348, 441. In foreign juris- 
prudence, fcotwithstanding the gênerai provisions of the maritime codes 
requiring certain formalities to the création of simple liens, or of bot- 
tomry, the décisions of the courts, on the whole, sustain such liens in 
favor of bona fide ienders in foreign countries, notwithstanding the fact 
that the formalities prescribed by the law of the ship's home are not 
complied with. 1 Desjardins, Droit Mar. Com. §§ 181, 608; Dufour, 
Droit Mar. Com. § 294; 1 Valroger, Droit Mar. Com. §§ 38, 436, 442; 
De Gmtil v. Chambon, (Court of Cassation, Dec. 4, 1866,) Dalloz, 1867, 
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1, 161, and note; Seager v. Sevastano, (Court of Cassation, Naples, March 
1, 1883,) 1 Rassegna, Diritto Corn. 199.^ 

Upon considérable research I hâve found no case in which abottomry 
bond, entered into in good faith and in compliance with ail the require- 
ments of the law of the place of the transaction, has ever been held void 
in the courts of the country where it was made, because it did not con- 
form to the law or to the décisions of the country to which the ship be- 
longed. Still less has the doctrine of the restriction of the master's au- 
thority abroad to the law of his own country any application to the liens 
created by the law of other countries upon ordinary maritime transac- 
tions within their dominions, when prosecuted in their own tribunals. 

4. But the English cases do not sustain the respondent's contention 
that a British master has no authority to incur a simple maritime lien 

'The observations of the court in this case are so pertinent to the gênerai question 
that the following translation, fumished by oounsel, is appended: 

"Sbagbb V. Sevastako. 
" (Court of Cassation. Naples. March 1, 18S3.) 

"Hbab-Notb. In Italian législation the rule of private international law is sanctioned, 
locus regitactum, — ^the place govems the aot, — not onlyforwhat relates to the form, but 
also to the substance and the effeots of obligations contracted abroad between Italians 
and foreigners. In application of such rule, a contract of bottomry made abroad with 
a foreigner by an Italian captain of an Italian vessel remains vaUd and efflcacious for 
binding the owner of the ship, when the conditions reqnired by the law of the place of 
contract are fulflUed, even although ail the requirements of the Italian law may not 
hâve been observed. • • • 

' "Bt THE CouBT. • * • It is quitc true that, in the gênerai interest; it could not be 
found proper to oblige foreigners to know the laws of other nations relative to contraots , 
nor to insist that thèse contracts (which are based on the rules of universal law common 
to ail nations in regard to juridical relations resulting from the volition of persons pos- 
sessed of légal capaoity, and therefore especially governed by good faith) ought to be 
subjected to the spécial laws of each nation to which the contraoting parties belonged. 
One gênerai law ought to govem such contracts, and that law could only be the law of 
the place where they were entered into; that law being presumably known to the par- 
ties contractihg. To take from the action of this rule contracts made by the captain of 
a vessel, and to require that they should be governed by the law of the nation of the 
owner of the ship, would, besides holding everything subjectto the requirements ofour 
own published codes, also at the same time involve a conflict of rules, which cannot bo 
allowed in an orderly system of le^slation. * * * To apply them [the provisions of 
the Code] to the contracts made with foreigners in a foreign country would amount to 
holding that the conditions and methods prescribed by the national law for the exercise 
of the powers conferred on the captain, in order that the obligations he assumes may 
take eflect, onght to be known to foreigners ; while foreigners are not required to know 
them in any other kind of contract. * * • 

"Looking more closely into the conditions laid down in article 331 of the Comnteroial 
Code, it is found to contain certain Umits on the authority that the law présumes the 
captain to hâve received from the ship-owner, it not being possible to suppose his 
authority to be so extended as to admit that any obligation whatever that the captain 
may assume in his officiai capaoity must be binding on his owners, even although the 
préservation, salvage, or recovery of the ship be not involved. Now, this limitation of 
authority imposed By the nationsd law for the securityof the ship-owner against the 
bad faith of those to whom the ship is intrusted, does in no degree diminish their fuU 
représentation of the owner, wherever they may be, by reason of their officiai charaoter. 
Foreigners who contract with such représentatives, and who, aocording to the laws of 
the place, ful f ill the conditions necessary to make the obligations assumed by such rep- 
résentatives binding on the principals, cannot be justlyheld responsible for the non-ob- 
servance by those représentatives of the f orms and conditions imposed on them by their 
own law in the interest of their principals. Such non-observance might be the resuit 
of négligence or fraud; and therefore the eftects cannot be permitted to the damage of 
the thlrd pàrty, who has contracted in good faith, supposing that the agent is fulfiUing 
his duty to hi8 principal. The court of appeal could not • * • adjudge, without 
modification, that the prescriptions of article 331 govem the effect of the obligations 
assumed abroad by the ship's captain to foreigners for sums loaned for the needs of the 
ship. On thèse gtoundsreversed." Muu.beijli, preslding, and La. Voi;pb. 

v.35F.no.l2— 58 
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for necessary supplies, or any lien for necessaries otherwîse than by bot- 
tomry. On the contrary, as aboyé observed, he may raise a lien in his 
own favor, by simply making himself liable for necessaries procured ; and 
the validity of implied liens in foreign ports under the foreign law, in 
favor of material-men, has been recognized in numerous English cases in 
which the décisions hâve turned whoUy upon the validity of such liens 
in the ports where they were incurred. In no case hâve I found it even 
intimated that the lex hd creating the lien was invalid or inoperative by 
reason of any want of authority in the master, or otherwise. It has long 
been settled in England that a bottomry bond is not valid except for ad- 
vances made upon the faith of that security; and if prier advances, not 
made on the crédit of the ship, are included in a bottomry bond subse- 
quently given, it will, to that estent, be held inValid. But the validity 
of bottomry for prior advances has been repeatedly sustained in the En- 
glish courts in cases where the advances were held to hâve been made on 
the ship's crédit in consequende of the local law that gave a maritime 
lien on the ship therefor. 

In the case of The Alexander, 1 Dod. 278,280, Lord Stowell said, in 
référence to advances to an English ship at Pernambuco: 

"The question is whetber they did not make tbese advances on the crédit 
of the ship. * * * Some of the advances were made before the master 
was appointed. 'Thèse,' it is said, 'çould hâve no référence to a bond of 
bypothecatîoD.' But what could they bave looked to but the ship? Of the 
owners of the ship they had no knpwledge." The bond was not, perhapa, no- 
ticed at ôrst. because in Pernambuco, as in other foreign states, there is no 
necessity for aninstrument of this Mnd ; for, by the gênerai maritime law, the 
vessel itself is ipso facto liable for repairs. There wàs no necessity, thérefore, 
for having recourse to a bond until the ship was coraing to this country, where, 
tvompeauliar motives ofpolioy, a spécial hypothecation is required." 

In TheVïbUia, 1 W. Rob. 1, 18, a bottomry bond was given upon a 
British vessel ^t Philadelphia, for necessary repairs made there, which 
included repaira made before the bottomry bond had been agreed upon. 
Dr. LusHiNGTON, after quoting the passage from Lord Stowbll, above 
referred to, adds: 

"It is évident, thérefore, that, jn the opinion of Lord Stowell, it is compé- 
tent for the foreign marchant, without any express agreement for a bottomry 
bond, to make advances on the security of the ship, — that is, upon the faith of 
a lien giveu by the law of bis own country ; and it is not necessary for him 
to bave a bond of bottomry, or an ^reement for such bond, until the ship is 
about to sail." 

In the case of 2%e Prince George, 4 Moore, P. C. 21, a bottomry bond 
was executed at New York, by the master, to raise money to pay a de- 
mand for which he was personally liable to arrest, and also for dam- 
ages to the cargo. The bottomry bond was held invalid in the court be- 
low, and in affirming this judgment the privy council say: 

"The appellant's counsel hâve contended that, by the law of New York, 
the consignées ai the cargo had a speciâc lien on the ship for any damage sus' 
tained by the cargo. * * * If it had been proved that the law of New 
York gave the lien upon the ship as suggested, we shoald bave thought 
* * * that the power to hypothecate would extend to a case where the 
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ship might hâve been arrested and sold for a demand for which the owner 
would beljable." 

But as sueh was not the law of England, it was held that such a law in 
New York would not be presumed in the absence of évidence. Pages 25, 
26. In the case of The Kamah, L, R. 2 Adm. & Eco. 289, L. R. 2 P. C. 
505, advances were made at Bermuda for repairs upon an English ves- 
sel, which were included in a bottomry bond, subsequently agreed upon 
and given. It was proved that the law of Bermuda gave a lien upor^ the 
ship for such advances. Sir Robert Phillimoke, who reviews the au- 
thorities, says: 

"I must now draw attention to anotber fact proved in this case, and hav- 
ing an important bearing upon the law, which must décide it. It is in évi- 
dence that, by the law in Bermuda, those who supplied the necessaries bad a 
lieu upon this ship, and could hâve arrested her." 

And, in accordance with the prior décisions, heholds this circumstance 
sufficientto validate the bottomry; and his opinion in this respect was 
adopted and approved by the privy council. L. R. 2 P. C. 505, 511. 
This was in full view of the case of Uoyd v. Guihert, which shows that 
the latter case had no référence to any question of a lien for supplies un- 
der the law of the country where they were furnished, and is not appli- 
cable thereto. So, in the case of The Laurel, Brown & L. 191, 317, an 
English ship had put into Batavia in distress, and there underwent re- 
pairs, for which the law of Batavia gave a lien upon the ship, and no 
bottomry was at first agreed on, but was afterwards given. The bot- 
tomry for the first advances was upheld by Dr. Lushington on the 
ground of the local lien and the crédit given to the ship. He says, (page 
320:) 

"I think that this casecannot be distingiiished from that of the Alexander; 
in both there is the absence of any agreeraent to advance on personal crédit; 
and of waiver, direct or indirect, of the right by the lex loct to make the ship 
liable for the repairs." 

In ail of thèse cases, had "the law of the flag," in the view of the En- 
glish judges, abridged the ordinary authority of the master to procure 
supplies by simple contract, so as to prevent any lien attaching to the 
vessel under the lex lod, there would not hâve been any authorized crédit of 
the ship, nor any local lien upon the vessel at the place of bottomry; and 
hence the bottomry could not hâve been sustained. It was upheld in 
ail thèse cases, because a crédit of the ship was deemed authorized, and 
because a valid lien was deemed to hâve been created under the law of 
the place of the transaction. The same question arose in another form 
in the case of Cml-nque v. Imrîe, 8 C. B. (N. S.) 1, 405; L. R. 4 H. L. 
414. There an English ship from Liverpool had been furnished with 
necessary supplies at Melbourne, for which the master drew a draft, which 
-was subsequently indorsed to a French holder. The ship afterwards 
touched at Havre. The master and ship, upon the non-payment of the 
draft, were sued for the supplies, and a judgment was obtained, under 
which theyessel was sold. The vessel afterwards came to England, where 
a suit for possession was brought by a former mortgagee. Ail the orig- 
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inal transactions were between Britîah subjects, in a British port, in réf- 
érence to supplies for a British vessel, for whioh there was no lien given 
by the English law. But though it was held that the French court had 
erred as to the fact of any lien existing upon the ship, still the title of 
the purchaser under the judgment was held good. Lord Chelmsfobd, 
in the décision delivered in the privy council, (L. R. 4 H. L. 414, 447,) 
says, as to the application of the English law: 

"^0 proof was offered to the French courts whether, by the law In. exist- 
ence at Melbourne, where the bill was drawn by the master of the ship, there 
was or was not a lien on the ship for necessaries; and they might well assume, 
in the absence of évidence, that the gênerai maritime law of lien prevailed and 
attached upon the master's coutr^ct." 

Tlie implication is that, had"the lawin existence at Melbourne" given 
a lien for supplies, then that law, and not the law of England or Liver- 
pool, would hâve governed the transaction; and no error would hâve been 
committed by the French court. 

The defendant's contention cannot, in any point of view, be sustained; 
and the libelants in each case are entitled to a decree for the amount of 
the advances and supplies, with interest and costs. 



F1.0BEZ et al. V. The Scotia. 

{District Court, 8. D. Fm York, August 8, 1888.) 

Maritime Lien — Stetkdobes — British Vessel— Conflict op Laws. 

The services of stevedores in unloading a foreign vessel are maritime, ana 
a part of the performance of the vessel's contract of carriage. Held, that the 
master of a British ship has authority in the port of New York to employ a 
stevedore to uaload, and that the stevedore, under the to lod, has a lien on 
the vessel for his services. 

In Admiralty. Libel for services. 
Edwin G. Dama, for libelants. 
George A. Black, for clairaanta. 

Beown, J. The libel in the above case was filed to recover $926.05, 
the amount of the bill of the libelants for work as stevedores in unload- 
ing the British steam-ship Scotia in fhis port in December, 1886. This 
court has in numerous cases within the last 10 years sustained a mari- 
time lien for stevedores' services, and for other services analogous in char- 
acter. Formerly, the labôr of unloading was usually performed by sea- 
men, whose lien was neverquestioned. 1 Kay, Shipm. 682; Dana, Sea. 
Pr. 216; 1 Pet. Adm. 253. The vessels of some nations are still dis- 
charged hère by their own seamen. The work of unloading iS undeni- 
ably a maritime service. It is a part of the perforinance of the vessel's 
maritime contract of carriage, and necessary to enable the ship to earn her 
freight. It is, therefore, not merely a service to the ship, but a neces- 
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8ary service. The fact that a stevedore's service in unloading includea 
putting the goods upon the land, certainiy renders the service none the 
îess maritime in its character. In the case of Wortmanv. Griffith, 3 Blatchf. 
528, Mr. Justice Nelson, in overruling a similar objection to the jurisdic- 
tion, says: "The nature and character of the contract and of the services, 
hâve always seemed to me to be sounder guides for determining the ques- 
tion." The same is repeated by Mr. Justice Beadley in Insurance Co. v. 
Dunkam, 11 Wall. 1 , 26. In the changed conditions of our foreign com- 
merce, so largely now in foreign hands, a lien upon the ship is often the 
only resource to which this meritorious class of workmen can look as se- 
curity for their payment. The gênerai rule of the maritime law is, as 
stated by Judge Waee in The Paragon, 1 Ware, 322, 323, that "every 
contract of the master within the scope of his authority binds the vessel, 
and gives the créditer a lien for his security ." Both principle and policy, 
in our présent circumstances, demand the application and enforcement 
of this gênerai maritime rule for the protection of our own citizens. It 
has been adopted to a considérable extent in other courts, and I should 
greatly regret to see its application relaxed. See !Z%e Canada, 7 Fed. 
Rep, 119; TheMinna, 11 Fed. Rep. 759; The Onore, 6 Ben. 564; The HaU 
tie M. Bain, 20 Fed. Rep. 389, 390, and the cases there cited; TheSenator', 
21 Fed. Rep. 191; TJie Vdox, Id. 479; The Henry Warner, 29 Fed. Rep. 
601, 603; The Olga, 32 Fed. Rep. 329. 

The objection that the master of a British ship has no authority nnder 
the British law to incur a lien is overruled, upon the groundsmore fully 
stated in the case of MUÎs v. The Scotia, ante, 907. There can be no ques- 
tion that the master had a gênerai authority to employ stevedores to 
unload the cargo of this vessel. For the work done under such employ- 
ment the stevedores are therefore entitled to whatever lien and security 
are given them by the law of this port, as the place where the contract 
was made and performed, and where the suit to enforce the lien is brought; 
without référence to the British law, or whether the British courts would 
recognize and enforce the lien or not. Judgment for the libelants for 
.05, with interest from December 23, 1886. 



Ravesies v. United States. 

(District Court, 8. D. AJabama. July 24, 1888.) 

1. Sbambn — Shipmbnt— Pbes of Shippins Commissionbk— Coastwisb Tradb. 
Vessels engagea in the inland river trade of the state of Âlabama, though 
carrying marchandise between the several states of the United States, are 
not engaged in the "coastwise trade" within the meaning of the act of con- 
gress of June 19. 1886, so as to entitle a shipping commissioner to the fées 
therein prescribed for shipping crews for such vessels. 
S. Same. 

That suoh vessels were enrolled and licensed to carry on the "coasting 
trade" is insufficient; to corne within the provisions of the act they must be 
• actually engaged therein. 
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8. SaMB— Re8HIPMI!NT. 

Section 19, act cong. June 86, 1884, concernin^ fées for reshipmenta of sea- 
men, relates to vessels engagea in the foreign trade, and section 37 of that 
act provides ttiat the secretary of the treasury shall "regulate the mode of 
conducting business in the shipping oflBoes. " Neither section affecta the 
right of a shipping commissioner to fées for shipping crews for vessels en- 
gaged in the coastwise trade under section 2 of the act of June 19, 1886, 
though the seamen shipped on the same vessels from which they had but re- 
cently been formally discharged. 
4. Same. 

A reshipment within the meaning of the act of June 26, 1884, consists in the 
continuing by the seaman in the service of the same vessel, after the expira- 
tion of the original term of service, without any interruption by discharge 
and release, vrhether under new articles or merely an indorsement on the 
original articles. - 

At Law. 

Action by Paul Ravesies against the United States to recover fées for 
services rendered as shipping commissioner for the port of Mobile. 
John IMÛe Smûh and Thomas H. Smith, for petitioner. 
John D. Burnett, U. S. Dist. Atty., for the United States. 

ToCLMiN, J. As shown by the pétition, the plaintiff was United 
States commissioner for the port of Mobile, in the state of Alabama, 
from the 4th of March, 1887, to the 19th of July, 1887, inclusive, and 
during that period he, as such commissioner, shipped seamen to com- 
pose the crews of American vessels engaged in trade on the inland navi- 
gable rivers within the state of Alabama, and also the crews of American 
vessels engaged in trade between the port of Mobile, in said state of Ala- 
bama, and Tampa and other ports, in the state of Florida. It is shown 
that each of the said vessels in the inland river trade in the state of 
Alabama waa engaged in voyages between ports within said state; that 
ail said shipments were made at the request of the masters of said ves- 
sels, respectively; that the vessels were duly enrolled in the custom- 
house at Mobile, and licensed to carry on the coasting trade; and thàt 
they were direetly and actually engaged in commerce between the sev- 
eral states of the United States. The plaintiff duly presented to the 
treasury department his account for the fées which he claims to be due 
him for the services rendered, but it was disallowed, and payment 
thereof refused. He now sues to recover the amount of the account. 
The United States, by the district attorney, demurs to the pétition so 
far as it relates to the shipment of seamen on vessels engaged in making 
voyages in the river trade from and to pioints exclusivelj'^ within the 
state of Alabama, and pleads the gênerai issue to the allégations of the 
pétition relatîng to the shipment of seamen on the vessels engaged in the 
trade with ports in the state of Florida. The plaintiff bases his right to 
the fées 8U«i for on theact of congress of June 19, 1886, which provides 
"that shipping commissioners may ship and discharge crews for any ves- 
sel engaged in the coastwise trade * * * at the request of the mas- 
ter or owner of such vessel." It is conceded that, unless plaintiff is en- 
titled under this act to the fées claimed, lie bas no right to them. To 
entitle him tb such fées the vessels for which he performed the services 
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charged for must hâve been enp;aged in the "coastwise trade." The 
question raised by the demurrer to the pétition is whether vessels en- 
gagea in making voyages in the inland river trade from and to points 
exclu sively within the state of Alabama are engaged in the coastwise 
trade, it being admitted they were engaged in the transportation of mer- 
chandise and other subjects of trade and commerce between the state of 
Alabama and other states of the United States. Does it foUow that be- 
cause a vessel is engaged in commerce among the states it is engaged in 
the "coastwise trade?" Thèse vessels may be said to be engaged in Inter- 
state commerce when they aid in the transportation of objecta of trade 
and commerce, and of passengers, from points within this state to 
points within another of the United States, and to foreign nations, and 
also in the transportation to points within this state of such objects 
fihipped from foreign nations, or from other of the United States. But 
the fact that they are engaged in commerce among the states does not of 
itself give them a right to the services of the shipping commissioner 
under the act of congress of June 19, 1886. Unless they were at the 
same time engaged in the "coastwise trade," the plaintifif would not be 
entitled to the fées claimed. Were they so engaged? To be engaged in 
means to be employed, to be occupied, in the "coastwise trade." "Coast" 
is defined to be the seaboard of a country* The coast is the sea-shore. 
"Coastwise," by way of the coast; along shore. See the case of The 
James Morrison, 1 Newb. Adm. 241; The WUtliam Pope, Id. 256. "Coast- 
wise trade" means trade or intercourse carried on by sea between two 
ports or places belonging to the same country. "Coastwise trade" may 
be a part of the commerce among the several states, but commerce among 
the several states is not necessarily "coastwise trade." 

Thèse vessels were enrolled and licensed to carry on the coasting trade, 
and it is contended that the enroUment and license define their occupa- 
tion. The enrollment of a vessel does not define or limit her occupation. 
It gives a description to her, identifies her by her class, name, and ton- 
nage, master, owners, etc., and entitles her to certain benefits and priv- 
ilèges as a vessel of the United States; and the license only authorizes 
her as an enrolled vessel to engage in the coasting trade. It entitles her 
to the privilège of engaging in the coasting trade. Unless sbe is actually 
engaged in the coastwise trade, the shipping commissioner has no au- 
thority to ship her crew at the expense of the govemment under the act 
of June 19, 1886. The demurrer to the pétition is good, and it is sus- 
tained. 

It is admitted that the vessels engaged in the trade with the Florida 
ports were engaged in the coastwise trade, and that the plaintiff is en- 
titled to recover the fées charged for the shipments made on said vessels; 
but it is suggested that, inasmuch as the seameu shipped on said vessels 
had bëen engaged on them as seamen on previous voyages, and there had 
been no intermediate voyage made by the vessels, the shipments charged 
for were reshipments or re-engagements, and that the shipping commis- 
sioner, in view of sections 19 and 27, Act Cong. June 26, 1884, was not 
entitled to any fées therefor. If the charges hère made were for reship- 
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ments, as îs suggested, ît seems to me a sufficient answer to the sugges- 
tion is the fact that section 19 of the act referred to relates to vessels 
engaged in the foreign trade, and where a shipment or engagement had 
been made for which a fee had been once paid by the vesseh At that 
time the commissioner's fées were chargeable to the vessel. Hère the 
fées charged relate t<? shipments, on vessels engaged in domestic trade. 
They are paid by the goveinment, and they.are one-half those prescribed 
in the other case. My opinion is that section 19 of the act of June 26, 
1884, has no application to the case under considération. 

Section 27 of that act requires the secretary of the treasury to "regulate 
the mode of conducting business in the shipping offices." It does not 
vest him with power to prescribe the business, but to regulate the mode 
of conducting the business prescribed by law to be done. That there 
might be an orderly, systematic, and uniform mode of conducting busi- 
ness in the sbipping offices, it was important that some authority should 
be required to prescribe régulations for it. The law provides for the 
business, and prescribes the duties of the shipping commissioner in rela- 
tion thereto, and the secretary of the treasury régulâtes the mode of con- 
ducting the business thusprovided for. As I construe section 27 ofthe 
act of June 26, 1884, 1 hold it has no référence to,or effect on, the com- 
missioner's right to fées for services rendered under section 2 of the act 
of June 19, 1886. 

But, if section 19 of said act of June 26, 1884, was held to apply to 
vessels engaged in domestic trade, it relates to reshipments or re-engage- 
ments. M}"^ idea of a reshipment is that it is the agreement to continue, 
or the continuance of the relation theretofore existing between the seamen 
and the vessel, without any interruption in that relation by a discharge 
and release. This may be by the mutual agreement of seaman and mas- 
ter at or before the expiration of the original term of service, and it may 
be evidenced by an indorsement to that effect on the original shipping 
articles, or new articles may be, signed at the option of the parties. But 
it is a continuing by the seaman in the service of the vessel, when there 
has been no interruption in that service by a discharge. It appears 
from the proof in this case that at the time of the said several shipments 
for which compensation is hère claimed each ofthe members of thecrew 
so shipped had been duly and formally discharged and released before 
the shipping commissioner. At the time of the shipments the men so 
shipped were free to engage on the vessel from which they had been dis- 
charged, or on any other vessel, as they might choose. They chose to 
ship on the vessel from which they had but recently been discharged, 
and where there had been no intervening voyage, and they were, at the 
request of the master , engaged and shipped by the shipping commissioner 
in the manner provided by law. The plaintiff should not be denied 
compensation for services rendered by him as required by law because 
of the failure of the masters of thèse vessels to engage their crews for a 
longer term of service, or to re-engage them before an interruption of 
their relations by a formai discharge. Having performed the services re- 
quired of him, he should be paid for them, until congress sees proper ta 
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provide that ia transactions like those out of which this case bas arîsen 
no compensation shall be allowed the commissioner. My opinion is that 
he is now entitled to the compensation claimed, which is prescribed by 
law to be one dollar for each member of the crew so shipped by him. 
Section 2, act June 19, 1886; 24 St. at Large, 80j section 4612, Rev. 
St. 



Carlisle et al. v. The Pomona. 

Keeb V, The José E. Moeé. 

{Cîreuit Court, B. D. New York. July 10, 1888.) 

Ooi,i,isioN— Bbtwben Steàm and Bail— Mistakb op Wheblsmaiî. 

Â8 a barkentine and a steamer 'were approaching, tbe master of the tormor 
ordered the wheel starboarded, ■which would hâve carried lier further from 
the course of the steamer. By a mistake of the wheelsman the helm was 
ported, and the barkentine thus thrown in the course of the steamer. Eeld, 
that the sailing vessel was alone responsible for the collision. 

In Admiralty. On appeal from district court. 34 Fed. Rep. 919. 

The libelants John D. Carlisle and others are the owners of the José 
E. More, a vessel 134 feet iû length, barkentine rig, and at the time of 
the collision hereinafter mentioned bound on a voyage from Matanzas, 
Cuba, to New York, laden with a cargo of sugar, and drawing over 15 
feet. Libelant John E. Kerr is the owner of the steam-ship Pomona, a 
very small iron screw steam-ship of 171 tons, 150 feet long, 21 feet 
beam, with 11 feet depth of hold. She carried three masts. At the 
time referred to she was bound on one of her regular voyages from New 
York to Jamaica. She was fuUy manned, tackled, and appareled, un- 
der command of compétent officers, and was in every respect fitted for 
her business of carrying cargo between New York and Jamaica. The 
collision occurred between the two vessels a little after half-past 7 o'clock 
in the evening of December 6, 1885, upon the Atlantic océan, at a point 
about eight miles S. S. E. of Barnegat light. The weather was good at the 
time, the wind was strong from south-west, with a heavy swell from the 
southward. The régulation lights required by law were carried on both 
vessels. Each vessel was seen by the other in ample time to hâve 
avoided any collision. About 7 P. M. the José E. More was heading on 
a course N. E. by N., having the wind about one point on her port 
quarter. She carried her inner and outer jibs, foretop-mast, stay-sail, 
reefed foresail, lower top-sail, reefed upper top-sail, and top-gallant sail, 
reefed main stay-sail, maintop-mast stay-sail, single reefed mainsail, and 
double reefed mainsail and double reefed spanker. Her speed was be- 
tween seven and eight knots an hour. Having four square sails on the 
foremast, and relatively little canvas aft of her center of rotation, the 
vessel had tended to go oflf to the eastward, requiring a lee helm to be 
carried. She was a quick-steering vessel, provided with a patent dia- 
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mond screw steering gear, that operated directly upon the rudder-post. 
The ofEcers of the More had flashed a light for a pilot boat, but had not 
succeeded in getting a pilot. Soon after they saw the mast-head light 
of the Pomona more than two miles distant, and afterwards her red light, 
and then only her green light, which was the only pide light of the 
Pomona seen on the More for four or five minutes before the collision. 
Thèse lights were first seen from the top-gallant forecastle, and could be 
seen by the master and mate aft by leaning over the port quarter rail, 
and looking outside the port mizzen rigging. Seen in this way, the 
Pomona's lights first appeared to bear about two points on the Moré's 
port bow. In reality they were nèarer ahead. They continued to draw 
ahead. No attempt was made, however, by the officers of the barken- 
tine at any time to look for the steamer's lights along the Moré's lee 
side. The Pomona's lookout a,nd mate also saw both lights of the bark- 
entine when a mile and a half distant. The Pomona then was heading 
S. by Wi W., and going slowly at a speed of six knots. The barken- 
tine's lights first bore li points on the Pomona's starboard bow. Other 
lights of yessels were to the westward of the Pomona's course. Her 
helm was therefore starboarded to S.} W., and was then steadied. This 
change of the Pomona was observed by the lookout and mate of the 
barkentine, and was made when the vessels were about a mile apart. 
It was sufEcient to hâve enabled the Pomona to keep out of the way of 
the barkentine, had the latter kept her course, as she was required by 
law to do. The oflScers of the More supposed the Pomona was a pilot 
boat, and were not apprehensive of any risk of collision, or mindful of 
the duty to keep their course in meeting an approaching steamer. Sorae 
time after the green side light alone was seen drawing ahead, the chief 
officer went forward, and called the créw to clew up the foresail. The 
foresail was then reefed. The object of clewing it up was to be ready to 
round the barkentine to, so as to take on board the expected pilot, as 
the Pomona was then crossing the Moré's course to the eastward and lee- 
ward. The master of the barkentine had been standing aft on the port 
quarter. He had not seen the green- light of the Pomona, which was 
ahead, and could not then be seen from aft, under the leach of the fore- 
sail. When the Pomona was nearly a quarter of a mile oflF, and passing 
the barkentine's course to the eastward, as aforesaid, and while the mate 
was getting the watch out to take in the foresail, the master of the More 
gave an order to the wheelsman to starboard his wheel. There was noth- 
ing at the time to require or justify a change of course by the barkentine. 
By the misapprehension or disobedience of the wheelsman, the wheel 
was put hard a-port, and kept so for upwards of a minute, and until the 
resulting collision ensued. The barkentine answered her patent steering 
gear very quickly, and swung off immediately four points so as to head 
about E. by N., when the vessels came together. This sudden, sharp 
change of course was unexpected on the Pomona. The mate and look- 
out of the Pomona saw the swing of the barkentine as soon as it hap- 
pened, by the green light disappearing, and her red light being brought 
into plainer view. The wheel of the Pomona was put at once hard 
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a-starboard, and the Pomona answered her helm as much as possible in 
the brief time remaining, but the two vessels camé together nearly at 
right aogles, the Pomona's stem striking and cutting into the barkentine's 
bowsprit, and twisting her stem to starboard; and the starboard bow of 
the Pomona was eut into and opened to below the water Une. After 
the first blow, the vessels came together along-side. The Pomona's star- 
boarding her wheel after the barkentine's change of course was the best 
thing for her ofïicers to do at that time. By any other course the bark- 
entine would hâve been struck about amid-ships, and probably sunk by 
the blow. The owner of the Pomona sustained damages by the collision 
amounting to $14,002.61. 

Owen & Gray, for the barkentine. 

Wing, Shoudy & Putnam^ for the Pomona. 

Blatchfobd, Justice, (afier stating thefacts as ahove.') On the foregoîng 
facts I find the following conclusions of law: Mrst. The barkentine was 
in fault in porting her helm, and thus causing the collision, and the 
Pomona was not in fault. Second. The libelant Kerr is entitled to a de- 
cree for $14,002.51, the amount of damages sustained by him by the 
collision, with interest on $10,377.51 thereof from January 1, 1886, 
and interest on $3,625 thereof from April 16, 1888, and his costs in the 
district court, taxed at $124.80, and his costs in this court, to be taxed. 
The libel filed by the owners of the José E. More should be dismissed, 
with costs to the claimant of the Pomona in the district court, taxed at 
$74.50, and his costs in this court, to be taxed. 



Chappell ti. Beadshaw. 
(Circuit Court. D. Maryland. May 16, 1888.) 

BHEPFING— LlMITING LiABILITT. 

A lighter, valued at $300, drîf ted from her moorings December 8, 1885, while 
on flre, and, coming into collision witlxaBchoonerownedbyB., damagedher 
$1,600. The lighter proving a total loss, B. sued C, who owned the lip'hter, 
in the state court, and got judgment against him for $1,500. C. then flled a 
libel in the fédéral courts to restrain B. from enforcing his judgment be- 
yond the value of the lighter. Held, that the libel should be dismissed; the 
act of congress of June 19, 1886, (24 U. 8. 8t. p. 80,) extending the limited 
liability of owners to ail vessels, not being rétroactive, and the provis- 
ions of the act of March 3, 1851, (9 U. S. 8t. p. 685,) excepting lighters from 
the limitation of liability thereingran ted to ship-owners, not being repealed 
by the act of congress of June 26. 1884, (23 U. 8. St. p. 57.) 

In Admiralty. 

M^er, Bruse & Hsher, for libelant. 

Eammond & Haman, for respondent. 

Bond, J. This is a libel filed by Thomas C. Chappell to hâve his 
liability for damage in a cause of collision limited to the extent only of 
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the value of <he vessel in fault which was owned by him. The facts 
which are undisputed are thèse: On the night of the 3d of December, 
1885, in the Patapsco river, a lighter of the value of $300, owned by 
libelant, drifting from her moorings was carried by the wind into collis- 
ion with a schooner belonging to John B. Bradshaw, the respondent hère. 
The lighter was on fire, and damaged the schooner to the estent of 
$1 ,600. The lighter became a total loss, and is valueless. On January 
6, 1886, Bradshaw brought suit in a state court of Maryland to recover 
the damages occasioned by alleged négligence of Chappell in the conduct 
and management of the lighter, and on the 6th day of December, 1887, 
recovered in that action a verdict for $1,500. The prayer of the libel is 
that Bradshaw œay be restrained from attempting to enforce the judg- 
ment against the défendant beyond the value of his ownership in the lost 
lighter. 

The question presented for adjudication is whether the provisions of 
any act of congress limiting the liability of vessel owners are applicable 
to the case of an owner of a lighter where the accident occurred on the 
3d day of December, 1885. The first act passed by congress relating to 
liability of ship-owners was the act of 1851,' which is incorporated in 
sections 4282-4289 of the Revised Statutes, the last of which sections 
provides that it shall not apply to the owners of canal-boats, lighters, or 
barges; and, so far as the act of 1851 is concerned, it can bave no ap- 
plication to the facts in this case, unless some subséquent législation bas 
given it such application. In 1884* congress passed another act in rela- 
tion to the subject, which is found in 23 St. at Large, c. 121, § 18, which 
is in the folio wing words: 

"Sec. 18. That the indi vidual liability of a ship-owner shall be limited to the 
proportion of any or ail debts and liabilities that lus individual share bears to 
the whole; and the aggregate liabilities of ail the owners of a vessel on account 
of the same shall not exceed the value of such vessel and f reight pending, " 

The section then provides that it shaJl not apply to liabilities incurred 
prior to its passage, nor prevent ail the owners being joined in one ac- 
tion. Il will be seen upon comparing this section with the act of 1851, 
embraced in sections 4282-4289, inclusive, in the Revised Statutes, that 
while the act of 1851 related to losses occurring to freighters by reason 
of fire, collision, embezzlement, the act of 1884, limits responsibility 
of aU ship-owners tor any and ail debts and liabilities. This act, whether 
it be an amendment to the act of 1851 or an independent statute, can- 
not be construed to repeal the last section of the act of 1851, relating 
to the liability of owners of barges and lighters, because it refers only 
to the liability of ship-owners, and their vessels, which must mean ships; 
and there are no words in it which signify that it was intended to be a 
repealing statute. It appears to be another section intended to take its 
place at the end of the act of 1851 as that act is given in the Revised 
Statutes. It is another section extending the exemption of the ship- 
owners to ail or any debts and liabilities of the ship, except seaman's 

» Act of March 8, 1851, (9 U. S. St. p. 635.) 
«Act of June 36, 1884, (33 V. S. St. p. 57.) 
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wages, and liabilities incurred before the passage of the act of 1884. 
Where a subséquent statute can be so construed as not to bring it in di- 
rect conflict with an antécédent law, it will not be held by the courts to 
repeal the former statute. Rcpeals by implication are seldom allowed, 
and to do so in this instance would be to do violence to the intention 
of congress, which appears clearly to bave been toextend the act of 1851 
to exempt ship-owners from liabilities not embraced in that act, but not 
to embrace another class of vessel owners. 

But after the bringing of the action by Bradshaw against Chappell, be- 
fore mentioned, and prior to the recovery of the sum of $1,500 by the 
judgment of the state court therein, congress passed the act of 1886,* 
which extended the exemption of ship-owners and the provisions of the 
acts of 1851 and 1884 to the owners of barges, canal-boats, and lighters, 
and to ail vessels used on lake and river or inland navigation. Congress 
put upon the act of 1884, by the passage of this act, the construction we 
hâve given it above; for, if it had at first applied to canal-boats and 
lighters, it would not hâve been necessary to pass the act of 1886. But 
it is contended that the act of 1886 is rétroactive, and that, as it doea 
not contain the saving clause of the act of 1884 referring to liabilities in- 
curred prior to the passage of the act, it must be held to include them. 
As a rule no statute is to be given a rétroactive opération uuless it ap- 
pears to be the undoubted will of the législature to make it rétroactive. 
AU laws are supposed to détermine matters in futuro occurring after their 
passage, and no statute should be construed to embrace past relations 
where to do so would affect not only the remedy, but the value of claims 
or demands or interests. Now, on the 3d of December, 1885, it is de- 
termined by the judgment of the state court that Bradshaw suffered at 
the hands of Chappell damages to the extent of $1,500, for which he 
was entitled to be compensated out of the whole estate of the défendant. 
To hold that while the plaintifif was seeking to enforce compensation for 
the loss he had suffered, congress passed the act of 1886, not to alter a 
remedy, but to take away the substantial value of hîs claim, is to déter- 
mine that congress did a very unjust thing; and though it was perhaps 
within the power of congress so to do, the rule that, where such intention 
is not clearly expressed, the statute sball be construed to apply only to 
liabilities arising after its passage, ought not to be reversed to give the 
law that effect. 

I am of opinion that the act of 1886 bas no application to liabilities 
incurred previous to its passage. The libel will be dismissed, with costs. 

>Act of June 19, 1886, (24 U. S. St. p. 80.) 
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, The Govbenor iRobbrt McLane v. Ukited States.' 

{Otr cuit Court, B. Maryland. March 27, 1888.) 

Shipping — ^Inspection— Vbssels Belor»3HN-6 to State. 

The steam vessela belônsring to the state of Marjrland, and used by îts offl- 
cers in the enforcement of the state flshery laws in the Cheaapeake bay, to 
protect the state oyster-beds and flshing rights, and to give relief to vessels 
m distrôss, are required by sections 4417 and 4418 to hâve their boilers and 
hnlls inspected by the United States, steam-boat inspectors, and are liable to 
the penalties of section 4499 for non-compliance with the provisions of the 
TJnited. States law regulating steam-vessels. 

(Syllabus by the Court.) 

Appeal from district court. 

This case was a libel of information, filed by the TJnited States agaînst 
the steamer Govemor Robert M. McLane, to subject said steamer to the 
fine prescribed by section 4499, Revised Statutes, for refusing to permit 
hier hull and boilers to bè inspfected by the United States local steam-boat 
inspectors for the port of Baltimore, Md.; sections 4417 and 4418 being 
the sections of Revised Statutes requiring this inspection annually. The 
state of Maryland filed its claim as owner of said steamer, and resisted 
the enforcement of said libel, claiming that the said steamer was used as 
an instrument of state government, to enforce the laws of the state of 
Maryland relating to the protection of the oyster-beds of the Chesapeake 
bay, which were owned by the state; and also that the said steamer, be- 
îng engaged in no commerce, either foreign or Interstate, waa not subject 
to the laws of congress. The opinion of the district court, (Morris, J.,) 
tipon which the decree was passed from which the appeal was taken, 
is reported in 31 Fed. Rep. 763. 

Charles B. Rdberts, Atty. Gen., for appellant. 

The inspectors' charge of $10 for inspecting huila and boilers of said 
steamer is a tax levied bythe United States on an Instrumentality of state 
government. 1 Desty, Tax'n, 34, 45; Cooley, Const. Lim. 483. The said 
steamer was engaged solely in the navigation of the navigable waters of the 
United States within the territorial limits of the state of Maryland, and was not 
engaged in foreign or interstate commerce, and hence was not subject to the 
inspection law of the United States. The said steamer being owned by a sov- 
ereign state, and used solely as a police boat on waters within the state of 
Maryland, to enforce the laws of the state of Maryland, is another ground of 
exemption of said steamer. Tfte Senena, 8 Ben. 509; The Oconto, 5 Biss. 463; 
The Bright Star, Woolw. 274; The Thomas Swan, 6 Ben. 42; The 8yïph, 4 
Blatchf. 24; The Proteotor, 20 Fed. Rep. 207; The Fidelity, 16 Blatchf. 569; 
The Daniel Bail, 10 Wall. 557; U. S. v. Moore, 2 Bond, 34; Buffington v. 
Day, 11 "Wall. 113; Gihhons v. Ogden, 9 Wheat. 1. 

Thomas 0, Hayes, U. S. Atty., for the United States. 

The charge of $10 for inspection was not a tax, but only a reasonable com- 
pensftion for the service rendered. 23 St. at Large, 59; PacJcet Co. v. Keo- 

> AlHnning 81 Fed. Rep. 763. 
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kuTi, 95 IT. s. 80; PaoTtet Co. v. St. Louis, 100 Vf. S. 423. The fact thaï the 
said steamer navigated the public waters of the United States rendered her 
liable to the requirements of sections 4417, 4418, Bevised Statutes, although 
she was not engaged in foreign or interstate commerce, nor navigated thèse 
waters outside of Maryland. The requirements of said sections, being régu- 
lations of navigation, were enforceable against ail steam-vessels navigating 
the waters of the United States, irrespective of the fact whether or not they 
were engaged in any commerce. Gongress has the power to subject said 
steamers to this inspection, both Qnder the commercial and admiralty clause 
of the constitution. Const. U. S. art. 1, § 8; Gibbons y. Ogdeu, 9 Wheat. 190; 
V. 8. V. Craig, 28 Fed. Rep. 795; Gilman v. Philadelphia, 3 Wall. 724; 
Sherlock v. Alling., 93 U. S. 99; The Daniel Bail, 10 Wall. 566; U. S. v. Jaoltr 
son, 4 N. T. Leg. Obs. 454; South Carolina v. Georgià, 93 U. S. 4; Hartranft 
V. Bu Pont, 118 U. S. 223, 6 Sup. Ct. Eep. 1188; Const. U. S. art. 3, § 2; 
The Belfast, 7 Wall. ,624; TU Margaret, 9 Wheat. 421; V. S. y. Ferry Co., 
21 Fed . Rep. 332 ; Waring v. Clarke, 5 How* 465. The United States has par- 
amount and exclusive control over the navigable waters of the United States. 
The fact that à sta,te is the owner of the steam-vessel navigating thèse waters 
does not exempt said vessel frqm the inspection. The state has transfôrred 
to the United States the power of regulating the navigation of the public wa^ 
ters. U. 8. v. Buluth, 1 Dilh 469; McCready v. Virginia, 94 U. S. 391; 
The Santissima Trtnidad, 1 VfhBa.t. ^h^. 

Bond, J. This cause, on appeal from the district court, having been 
sobinitted by the proctors on each side upon their briefs filed herein for 
the considération and judginent of the circuit court, we are of opinion 
that the décision of the district court should be afBrmed; and the rea- 
sons submitted in the district court in support of ita judgment, in its 
opinion filed in the cause, are so well considered and ample to sustain 
its judgment, that no further opinion is required in the case, and a de- 
crée wUl be signed affirming that judgment. 



The Bitternb.' 

Chandail v. The Bittebnb. 

(Disirict Court, E. B. New York. July 27, 1888.) 

BHippnia-^DAMAGB TO Cakgo— NKauGBNT Stowage— Rape-Sebd abovb Chalk. 
It la heglieence in a vessel to stow bags of rapé-seed over chalk in the hold 
of a vessel, m view of the certaiuty of damage to the chalk in case the bags 
of seed should be broken. 

In Admiralty. 

Horace Graves and R. D. Benedid, for libelant. 

Wing, Shoudy <k Putnam, for claimants. 

Benedict, J. This is an action brought to recover upon a bill of lad- 
ing for a failure to deliver in like good order a quantity of chalk shipped 

^Beported by Edward Cr. Benedict, Esq., of the New Tork bar. 
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on board the steam-ship Bitterne. The évidence shows that the chalk 
was stowed in a pile in the hold of the ship, there leveled over, and a 
sail and eanvas spread over it, and upon thèse pine boards. On the 
boards bags of rape-seed were stowed. Upon the arrivai of the ship in 
New York, the chalk, when taken into the lighter, seemed to be perme- 
ated with black specks, and soon after, when exposed to the air, it be- 
came covered with verdure; in fact, a very fair crop was growing upon 
it, thus rendering it valueless as an article of commerce. The reason of 
this was that, from some cause or other, the bags of rape-seed stowed over 
the chalk had broken during the voyage, and so the seed was Jet down 
upon the chalk, where of course it germinated, with the résulta stated, 
The question of the case is whether it was négligence on the part of 
the ship to stow bags of rape-seed over chalk. In my opinion it was 
négligence. The chalk being an earthy substance, common knowledge 
would inform any one that rape-seed sown upon it would germinate un- 
der favorable conditions. The possibility that the bags of rape-seed 
might be broken in the voyage, and that in that event the seed would 
fall upon the chalk, was a matter to be taken into account by the mas- 
ter, and it was his duty to guard against the possibility of such an oc- 
currence. The shipper could not know that seed was to be stowed over 
his chalk, but both he and the master knew that if seed was so stowed 
a breakage of the seed-bags would sow the chalk with seed. No doubt 
it was proper to stow the chalk at the bottom of the ship, and no doubt 
it was proper to stow other merchandise in the same hold; but in my 
opinion, in vieW of the certainty of damage to the chalk in case the bags 
of seed should be broken, it was négligence to stow the chalk under seed, 
when a breakage of the seed-bags would necessarily resuit in sowing the 
chalk with seed. Some effort bas been made on the part of the claimant 
to rest a défense upon a clause in the bill of lading which exempts the 
ship from liability for wastage, leakage, breakage, or strainage of pack- 
ages, or injury to wrappers, however caused. But this clause does not 
exempt them from liability for breakage of packages other than the pack- 
ages named in the bill of lading. It is further suggested in behalf of 
the claimant that it was the germination of the seed that caused the dam- 
age, and that, inasmueh as the seed did not germinate until after the 
cargo had been discharged, there is no liability on the part of the ship. 
But the damage was done when the seed was sown upon the chalk; once 
sown, it could not be separated, and was sure to germinate. The libel- 
ant must hâve a decree for the amount of his damages, with a référence 
to ascertain the amount. 



End of Yolxtmb 8S. 



